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CHAPTER VIIL 

THE CONSTITUTIONAL HISTORY OF ENGLAND. 



PART I. 

TB£ ANGLO-SAXON CONSTITVTION. 

Tbe Anglo-Saxon GonsUtution— Sketch of Anglo-Saxon History— Succession to the Crown 
—Orders of Men— Thanes and Georls—Wittenagemot— Judicial System— Division into 
Hundreds— Gounty-Gourt-rTrial by Jury— its Antiquity investigated— Law o^ Frank- 
pledgc^its several Stages-VQuestion of Feudal Tenures before the Conquest. ; 

No unbiassed observer, who derives pleasure from the welfare of 
his species, can fail to consider the long and uninterruptedly in- 
creasing prosperity of England as the most beautiful phsenomenon 
in the history of mankind. Climates more propitious may impart 
nKM*e largely the mere enjoyments of existence ; but in no other 
region have the benefits that political institutions can confer been 
diffused over so extended a population ; nor have any people so 
well reconciled the discordant el^nents of wealth, order, and 
liberty. These advantages are surely not owing to the soil of this 
island, nor to the latitude in which it is placed ; but to the spirit of 
its laws, from which, through various means, the characteristic in- 
dependence and industriousness of our nation have been derived. 
The constitution, therefore, of England must be to inquisitive men 
of all countries, far more to ourselves, an object of superior in- 
terest ; distmguished especially, as it is, from all free governments 
of powerful nations which history has recorded, by its manifesting, 
after the lapse of several centuries, not merely no symptom of irre- 
trievable decay, but a more expansive energy. Comparing long 
periods of time, it may be justly, asserted that the administration of 
government has progressively become more ecfuitablc, and the 
II 1 
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privQeges of the subject more secure ; and, though it would be 
both presumptuous and unwise to express an unlimited conOdence 
as to the durability of Hbertiei, which owe their greatest security 
to the constant suspicion of the people, yet, if we cahnly reflect on 
the present aspect of this country, it will probably appear, that 
whatever perils may threaten our constitution are rather from cir- 
cumstances altogether unconnected with it than from any intrinsic 
defects of its own. It will be the ofejject of the ensuing diapler to 
trace the gradual formation of this system of government. Such 
an investigation, impartially conducted, will detect errors diame- 
trically opposite } those intended to 10^)060 on the populace, which, 
on account of their palpable absurdity and the ill faith with which 
they are usually proposed, I have seldom thought it worth while 
dhrectly to repel ; and those which better informed persons are apt 
to entertain, caught from transient reading, and the misrepresen- 
tations of late historians, but easily refuted by the genuine testi- 
mony of ancient times. 

sMioh of Anfio- The seven very unequal kingdoms of the Saxon 
Saxon hisiory. Hcptarchy, formcd successively out of the countries 
wrested from the Britons, were originally independent of each 
other. Several times, however, a powerful sovereign acquired a 
preponderating influence over his neighbours, marked perhaps by 
the pajrment of tribute. Sev^i are enumerated by Bede as having 
tfuis reigned over the whole of Britain ; au expressioii wUeh must 
be very k)Osely inteq>Feted. Three kingdoms became at length 
predominant ; those of Wessex, Mercia, and N(Nrthunri>^land. The 
first rendered tributary the small estates of the South-East, and 
the seocmd that of the ^tern Angles. But Egbert, king of Wessex^ 
bqI oviy ioccNrporated with his own monarchy the dependent king- 
doms ot Kent and Essex, but obtained an acknowledgment of his 
superiority from Mercia and Northumberland ; the latter of which, 
though the most extensive of any Anglo-Saxon state, was too much 
weakened by its internal divisions to c^r any resistance (1). Still 
however the kingdoms of Mercia, East Anglia, and Northumber- 
kad remained under their ancient line of sovereigns; nor did 
«ilher Egb^ or his five immediate successors assume the title of 
any other ciown than Wessex (2). 

The dMtf notion of those minor states was reserved for a different 
enemy. About tiie end of the eighth century the northern pirates 
Iwgtn to ravage the coast of England. Scandinavia exhibited in 
thj^ age a veiy siogular condition of society. Her population, 
OQivMomMj redundant in those barren regions which gave it birth, 
waa ^rt out ift search of {dunder upon the ocean. Those who 

fi) CbroiOsoii SuoBlcmii, p. 70. <|«r takes the title of Rex iUiflonim on his ooliu. 

(t) AirredaenomlMtQi UmselC in hU will, Ocd- Vi4. ^inaMsBMUt A«fM«^on. in 9lGh»i'« ThMWc 
dentalinm Saxonum rex ; and Asserlus nerer glres run, toI. Q. 
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lofed riot rather than famine embariced In large armaments imder 
chiefs of legitunate authority, as well as approved Yi^oor. Sodi 
were the Sea-kings, renowned in the stories of ttie North ; the 
yocmger branches commonly of royal families, who inherited, as ft 
were, the sea for their patrimony. Without any territory but on 
the bosom of the waves, without any dwelling but th^ sh^, these 
princely i»rates were obeyed by numerous subjects, and intimidated 
mi^ty nations (i). Their invasions of England became continuaDfr 
more formidaUe; and, as their confidence increased, they began 
frst to winter, and ultimately to form permanent settlements in the 
country. By their connnand of the sea, it was easy for them to 
harass every part of an island jn^senting sudi an extent ofcoMtai 
Britain f the Saxons, after a brave resistance, gradually gave way^ 
md were on the brink of the same servitude or exterminatioB 
whidi their own arms had already brought upon the aadeot pot* 
scssors. 

From this inuninent peril, after the three de^ndent kii^doou^ 
Mercia, Northumt)erland, and East Anglia, had been oven^^taned, 
H w^ the glory of Alfred to rescue the Anglo-Saxon monarchy. 
Nothing less than the appearand of a hero so undesponding, so 
enlerprizing, and so just, could have prevented the entire coB<[aeft 
of En^and. Yet he never subdued the Danes, nor became master 
of the whcde kingdom. The Iliames, the Lea, the Oi^e, and the 
Bomsmroad csdled Watling-street, <tetermined the limits of Alfirefi 
dominium (2) . To the north-east of this boundary were ^read the 
invaders, stffl denominated the armies of East Anglia and Norlhom- 
berland (3) ; a name terrftly expressive of foreign conquerors, who 
retained their warlike confederacy, without melting into the massof 
thev subject population. Threeableand active sovereigns, Edw»4, 
Athelstan, and Edmund, the successors of Alfred, pursmd the coarse 
of victory, and finally rendered the English monarchy co-extensive 
with the present limits of England. Yet even Ed^far, the most 
powerful of the Anglo-Saxon kings, did not venture to interfere 
wHh the legal customs of his Danish subjects (4). 

Under this prince, whose rare fortune as well as judicious conduct 
procured htm the ^rnamie of Peaceable, the kingdom if pears to 
have reached its zenith of prosperity. But his premature death 
dianged the scene. The minority and feeble character of EOel^ 
red II. provoked fresh incursionsof oar enemies beyond the German 
sea. A long series of disasters, and the inexplicable treason of 
ftsose to whom the public safety was entrusted, overthrew the 

(I) For Omm vikiBsis, or Sea^ngs. t new and (4) WUklns, Legea Anglo-SaioH. p. 8t« la lOM, 

fnteresting gnbjeet, I would refer to Mr. Tamer's after a revolt of the Northiufibrians, Edirard tbo 

History of the Anf lo-Saxons, In which Talnable Confessor renewed the laws of Canute. Chronic. 

warLtlmost eforf particnlar that caa ilUutrate Saxon. It seems now to bo ascertained by the 

«iur earlr aonals wiU be fonnd. comparison of dialects, that the inhabitanta firom 

^) WimoMrhatfiB AMfikO'SuML f* 47. GhiOAi- the Hmnber, or at least the Tyne, ta tbe Vkth of 

P.M. Forth, wecechtoflyfttoM. 



(9) tibronicoQ Saxon. p«wiin. 
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Saxon line, and estaUidied Canute of Denmark upon the. 
throne. 

The character of the Scandinavian nations was in some measure 
changed from what it had been during their first invasions. They 
had embraced theChristian faith ; they were consolidated into great 
kingdoms ; they had lost some of that predatory and ferocious spirit 
which a religion inyented, as it seemed, for pirates had stimulated. 
Those too who had long been settled in England became gradually 
more assimilated to the natives, whose laws and language were not 
radically different from their own. Hence the accession of a 
Danish line of kings produced neither any evil, nor any sensible 
change of polity. But the English still outnumbered theur conquer- 
ors, and eagerly returned, when an opportunity arrived, to. the 
ancient stock. Edwardthe Confessor, notwithstanding his Norman 
favourites, was endeared by the mildness of his character to the 
English nation ; and subsequent miseries gayea kind of posthumous 
credit to a reign not eminent either for good fortune or wise go- : 
vernment. 
soocMsion to the lu a stagc of ci vilizatiou so little advanced as that of ; 

^^'^' the Anglo-Saxons, and under circumstances of such * . ^ 
incessant peril, the fortunes of a nation chiefly depend upon the - 
wisdom and vaJour of its sovereigns. No free people, thcrePwe, . / 
would entrust theirsafety to blind chance, and permit an uniform;^ 
observance of hereditary succession to prevail against strong publjc;: i' 
expediency. Accordingly the Saxons, like most other Eui?9pe4pt,>, ..;;;! 
nations, while theylimited the inheritance of the crown exdusivi5l^;l|^^[ 
to one royal family, were not very scrupulous about its devdution ^ 
upon the nearest heir. It is an unwarranted assertion of Carte, ..'^; 
that the rule of the Anglo-Saxon monarchy was '^Uneal agftatid . 
succession, the blood of the second son having no right until ihcr 
extinction of the eldest (1)." Unquestionably the eldest son of .|he i. . j 
last king, being of full age, and not manifestly incompetent, wa* biaf • .' • 
natural and probable successor^ nor is it perhaps certain,; tlwt he.; .f 
always waited for an election to take upon himself the rights Of .. 
sovereignty ; although the ceremony of coronation, according tO: | 
the ancient form, appears to imply its necessity. But the piiblie v. j 
security in those times was thought incompatible with a iiiiiiQ|^.\ ; 
king ; and the artificial substitution of a regency, which stricter , \ 
notions of hereditary right have introduced, had never occurred to * 
so rude a people. Thus, not to mention those instances w^ch t^e vj 
obscure times of the Heptarchy exhibit, Ethelred I. , as some say, j 
but certainly Alfred, excluded the progeny of their elder brother 
from the throne (2). Alfred, in his testament, dilates uponbisoim 

(1) Vol. I. p. 366. Blackstone fo^s laboured to Ethelwald, who attempted to nlae an insarreoUoa 

prove the same proposition ; but his knowledge of against Edward the Elder, was son of Ethelberl. 

English history was rather superdcUI. The Saxon Chronicle only calls him the' king's 

(s) GbronlcoB Saxon, p. 99. Hume says, that coasin;whlolihflwonldbtutheiOBetEtlieli«if. 
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title, wbidi he builds upon a triple foundation, the will of his fa- 
ther, the c(»npact of his Inrother Ethelred, and the consent of the 
West-Saxon nobility (1). A similar objection to the government 
of an infant seems to have rendered Atbektan, notwithstanding 
his reputed illegitanacy, the public choice upon the death of 
Edward the Elder. Thus too the sons of Edmund I. were post- 
poned to their uncle Edred, and, again, preferred to his issue. 
And happy might it have been for England if this exclusion of 
infants had always obtained. But upon -the death of Edgar, the 
royal family wanted some prince of mature years to prevent the 
crown from resting upon the head of a child (2) ; and hence the 
minorities of Edward II. and Ethelred II. led to misfortunes which 
overwhebned for a time both the house of Cerdic and the English 
nation. 

The Anglo-Saxon monarchy, during its earlier pc- /nfloence or 
riod, seems to have suffered but little from that insub- i>rori^cu!i forer. 
ordination among the superior nobility, which ended ''^' 
in dismembering the empire of Charlemagne. Such kings as Alfred 
and Athelstan were not likely to permit it. And the English counties, 
each under its own alderman, were not of a size to encourage the 
usurpations of their governors. But when the whole kingdom was 
subdued there arose, unfortunately, a fashion of entrusting great 
provinces to the administration of a single earl. Notwithstanding 
their union, Mercia, Northumberland, and East Angha were re- 
garded in some degree as distinct parts of the monarchy. A dif- 
ference of laws, though probably but slight, kept up this separation. 
Alfred governed Mercia by the hands of a nc^leman who had mar- 
ried his daughter Ethelfleda ; and that lady, after her husband's 
death, held the reins with a masculine energy till her own ; when her 
brother Edward took the province into his immediate command (3). 
But from ihe«era of Edward Il.'saccession, the provincial governors 
began to overpower the royal authority, as they had done upon the 
Continent. England under this prince was not far removed from 
the condition of France under Charles the Bald. In the time of 
Edward the Confessor, the whole kingdom seems to have been di- 
vided among five earls (4), three of whom were Godwin and his sons 
Harold and Tostig. It cannot be wondered at, that the royal line 
was soon supplanted^ by the most powerful and popular of these 
leaders, a prince well worthy to have founded a new dynasty, if his 
eminent qualities had not yielded to those of a still more illustrious 
en^ny. 

(1) Spelmtn. Vita Alfred!, Appendix. of noble birth, as opposed to the ceorl. It was not 

(2) Aocordinf to the historian of Rarosef , a sort a title of office till the eleventh century, when It 
of Intenregnnm took place on Edgar's death; his wasased-es synonymous to alderman, for a go- 
ton's birth not being thought sufficient to give vernor of a county or province. After the conquest, 
him « clear right during infuioy . S Gale, xr Script, it superseded altogether the ancient title. Selden's 
p. 418. Titles of Honour, vol. lii. p. 688. (edit. Wilkins,) 

(8) GhronicoB Saxon. and Anglo-Saxon vri^ngs passim, 

(4)t)i« v0r(|fif)(«oH)q|^Q(orifiiuaiyi(inaH . 
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MttribiiUM In- Thc"^ ▼cw but two deQominatioiuior persons abore 
to Thaiift aiMi the class of servitude, Thanes andOeorls; the owners 
ceoris. ^^ j ^^ cultivators of knd, or rather perhaps, as a more 

accurate distinction, the gentry and the inferior people. Among all 
the northern nations,as is wellknown, theireregild, or compensation 
for murder, was the standard measure of the gradations of society. 
In the Anglo-Saxon laws, we find two ranks of freeholders ; the first, 
called Kii^f s Thanes, whose lives were valued at 1200 shillings $ the 
second of inferior degree, whose composition was half that sum (1). 
That of a ceorl was 200 shillings. The nature of this distinction 
hetween royal and lesser thanes is very obscure $ and I shall have 
something more to say of it presently. However the thanes in ge- 
neral, or Anglo-Saxon gentiy, must have been very numerous. A 
law of Ethelred directs the sheriff to take twelve of the chief thanes 
in every hundred, as his assessors on the bench of justice (2) . And 
from Domesday Book we may collect that they had fcnrmed a pretty 
large class, at Iciast in some counties, under Edward the Confessor (3) , 
conditiM of me The composition for the life of a ceorl was, as has 
mrit. ))0Q|| gQid^ 200 shillings. If this proportion to the value 
of a thane points out the subordination of ranks, it certainly does not 
exhibit the lower freemen in a state of complete abasement. The 
ceorl was not bound, as far as appears, to the land which he culti- 
vated (4) \ he was occasionally called upon to bear arms for the public 
safety (5) -, he was protected against personal injuries, or trespasses 
on his land (6) ; he was capable of property, and of the privileges 
which it conferred. If he came to possess five hydes of land (or 
about 600 acres) , with a church and mansion of his own, he was en- 
titled to the name and rights of a thane (7) . I am however inclined 
to suspect, that the ceoris were sliding more and more towards a 
3tate of servitude before the conquest (8). The natural tendency 
of such times of rapine, with the analogy of a similar change in 
France, leads to this conjecture. And as it was part of those sin- 
gular regulations which were devised for the preservation of in- 
ternal peace, that every man should be enrolled in some tything, 
and be dependent upon some lord, it was not very easy for the ceorl 
to exercise the privilege (if he possessed it) of quitting the soil upon 
which he lived. 

Notwithstanding this, I doubt whether it can be proved, by any 
authority earlier than that of Glanvil, whoso treatise was written 

(1) Wilklns, p. 40. 48. 64. 7S. 101. (4) Leges AlfMdt, c. 33. in Wilkins. TbU text is 

(2) Id. p. 117. not unequivocal ; and 1 confess that a law of In 
(8) Domesday Book haring been compiled by dif- (c. 89.) has rather a contrary appearance. 

terent sets of commissioners, their language lias (-j) Leges lus c. Kl. Ibid, 

sometimes varied In describing the same class of ^gj ^eges Alfredl. o. 31. 86. 

persons. The Itbert homtne$, of whom we find ; ' ,^^„ a.i.-i-/.«i ima » ^a t* 

Continual mention In some counties. weVe perhaps f "f «*» AtheUtani, ibW. p. 70. 7|. 

not diirerent from the thaini, who occur In other W " J»»e laws that bear the name of WUUt« 

places. Bat thU subject Is yery obscure ; and t "•• "i* »**^'^y iupposed. those of bto pred^ 

clear apprehension of the classes of society men- ^^ Edward, they w^ already annexed to tkt 

tloned in Domesday seemf at present unattainable. ■*>"• P* *»• 



MRT I. ] DURINB TBI MtBDUB AGES. V 

abonl 1180^ Ihlit the |MMmtitry of Engknd were reduced to that et- 
treme debasement which otir law4MK)ks call villetiage, a cotiditkm 
which left them tiocitil rights with respect to their lord. For, by the 
laws of William the Oooqueror, there was stiD a composition fixed 
for themurder of a rillein or ceorl, (he strongest prodf of his being, 
as it was called, law-worthy, and possessing a rank, however snb^ 
ordinate, in political society. And this composition was doe lo his 
kindred^ not to the lord (i ) . Indeed, it seems positively declared in 
another passage, that the ctdtirators, though bound to remain upon 
the land, were only subject to certain services (2). Again, the 
treatise denominated the Laws of Henry I., which, thotign not de- 
serving that appellation, must be considered as a contemporary do- 
cument, expressly mentions the twyhinder or villein as a freeman (9). 
Nobody can doubt that the i)itlmi batdatii of Domesday Book, who 
are always distinguished from the serfs of the demesne, were the 
ceorls of Anglo-Saxon law (4). And I presume that the soemeli, 
who so frequently occur in that record, though (lir more in some 
counties than in others, were ceorls more fortunate than the rest, 
who by purchase had acquired freeholds, or by prescription and the 
indulgence of their lords had obtained such a property in the out- 
lands allotted to them, that they could not be removed, and in many 
instances might dispose of them at pleasure. They are the root of 
a noble plant, the free socage tenants, or English yeomanry, whose 
independence has stamped with peculiar features both our consti- 
tution and our national character. 

fieneath the ceorls in political estitnation were the ^^urti^u^^ 
conquered natives of Britain. In a vrar so long and ** ^^ 

so obstinately maintained as that of the Britons against their inva- 
ders, it is natural to conclude, that in a great part of the country 
^e original inhabitants were almost extirpated, and that the re- 
mainder were reduced into servitude. This, till lately, has been 
the concurrent opinion of our antiquaries ; and with some qualifl<- 
cation, I do not see why it should not still be received. In every 
kingdom of the continent, which was formed by the northern na- 
tions out of the Roman empire, the Latin language preserved its 
superiority, and has much more been corrupted through ignorance 
and want of a standard, than intermingled with their original 
idiom. But our own language is, and has been from the earliest 
times after the Saxon conquest, essentially Teutonic, and of the 
most obvious affinity to those dialects which are spoken in Denmark 
and Lower Saxony . With such as are extravagant enough to con- 
trovert so evident a truth it is idle to contend ; and those who be- 
lieve great part of our language to be borrowed from the Weldi 
may doubtless infer that great part of our population is derived 
from the same source. If we look through the subsisting Angk)- 

(1) WilUns, p. S21. (S) Ufeg Henr. I. e. 70. »Bd 76. Ib WUkiM, 

(t) Id. p. *». (4) HQwm^t 9n GtT9lkfM, p. 74. 
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Saxon rec(M*d8, there is not very frequent mutton of ftitisb 
subjects. Bat some undoubtedly there were in a state of freedom, 
and possessed of landed estate. A Welshman, (that is, a Briton,) 
who held five hydes, was raised, like a ceorl, to the dignity of 
thane (1)^ In the composition, however, for their lives, and con- 
sequently in their rank in society, they were inferior to the meanest 

g,^^ jSaxon freeman. The slaves, who were frequently the 
objects of legislation, rather for the purpose of ascer- 
taining their punishments, than of securing their rights, may be 
presumed, at least in early times, to have been part of the con- 
quered Britons. For though his own crimes, or the tyranny of 
others, might possibly reduce a Saxon ceorl io this condition (2), it 
is inconceivable that the lowest of those who won England with 
their swords should in the establishment of the new kingdoms have 
been left destitute of personal liberty. 
The witieiiag*. The great council by which an Anglo-Saxon king 

Bo^ was guided in all the main acts of government bore 
the appellation of Wittenagemot, or the assembly of the wise men. 
All their laws express the assent of this council ; and there are in- 
stances, where grants made without its concurrence have been re- 
voked. It was composed of prelates and abbots, of the aldermen 
of shires, and, as it is generally expressed, of the noble and wise men 
of the kingdom (3). Whether the lesser thanes, or inferior pro- 
prietors of lands, were entitled to a place in the nattonal council, as 
they certainly were in the shiregemot, or county-court, is not 
easily to be decided. Many writers have concluded, from a pas- 
sage in a History of Ely, that no one, however nobly born, could sit 
in the wittenagemot, so late at least as the reign of Edward the 
Confessor, unless he possessed forty hydes of land, or about five 
thousand acres (4). But the passage in question does not unequi- 
vocally relate to the wittenagemot } and being vaguely worded by 
an ignorant monk, who perhaps had never gone beyond his fens, 
ought not to be assumed as an incontrovertible testimony. Cer- 
tainly so very high a qualification cannot be supposed to have been 
requisite in the kingdoms of the Heptarchy ; nor do we find any 
collateral evidence to confirm the hypothesis. If, however, aU 
the body of thanes or freeholders were admissible to the wittena- 
gemot, it is unlikely that the privilege should have been fuUy 
exercised. Very few, I believe, at present, imagine that there was 
any representative system in that age ; much less that the cecnrkor 
inferior freemen had the smallest share in the deliberations of the 
national assembly. Every argument, which a spurit of controversy 
once pressed into this service^ has long since been victoriously re- 
futed. 

fi) Leges Inn. p. 18. Leg. AlbeUt. p. 71. mlniam minimi obtinerei, Uoit Dobills etset, Inter 

(s) Ufes In», «3. S4. prooerettanenumertri oonpotQlt. IOtle,SQrlp 

(^ Leget Anglo-Saxon. In Wilklns, passim. tores, p. 119, 
{k) l^piaiii Ulo foi^ntUitt bfdwmm ^rr« <Uh 
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It has been jiisQy remarked by Home, that anMNig a ^^^^^^ ^^ 
people who lived in so simple a manner as these An^ ^^*'' 

Saxons, the judicial power is always of more consequence than the 
l(^'slatiYe« The liberties of these Anglo-Saxon thanes were chiefly 
secured, next to their swords and their free spnits, by the ines- 
timable right of deciding civil and criminal suits in their own 
county-court ; an institution which, having survived the conquest, 
and contributed in no small degree to fix the liberties of England 
upon a broad and pc^ular basis, by limiting the feudal aristocracy, 
deserves attention in following the history of the British constitu- 
tion. 

The division of the kingdom intq counties, and of these into hun- 
dreds and decennaries, for the purpose of administering justice, was 
not peculiar to England. In the early laws of France 
and Lombardy, frequent mention is made of the JZlttoT ^ 
hundred court, and now and then of those petty village Jj^ •^ "^^ 
magistrates, who in England were called ty thing-men. 
It has been usual to ascribe the establishment of this syst«n among 
our Saxon ancestors to Alfred, upon the authority of Ingulfus, a 
writer contemporary with the conquest. But neither the biogra- 
pher of Alfred, Asserius, nor the existing laws of that prince bear 
testimony to the fact. With respect indeed to the division of 
counties, and their government by aldermen and sheriffs, it is cer- 
tain, that both existed long before his time (1); and the utmost that 
can be supposed, is that he might in some instances have ascer- 
tained an unsettled boundary. There does not seem to be ecpial 
evidence as to the' antiquity of the mincnr divisions. Hundreds, I 
think, arc first mentioned in a law of Edgar, and tythings in one 
of Canute (2). But as Alfred, it must be remembered, was never 
master of more than half the kingdom, the comfdete distribution of 
England into these districts cannot, upon any supposition, be re- 
ferred to him. 

There is, indeed, a circumstance observable in this division which 
seems to indicate that it cotdd not have taken place at one time, nor 
upon one system ; I mean the extreme inequality of hundreds in dif- 
ferent parts of England. Whether the name be conceived to refer 
to the number of free families, or of landholders, or of petty vills, 
forming so many associations of mutual assurance or frank-pledge, 
one can hardly doubt that, when the term was first applied, a 
hundred of one or other of these were comprised, at an average 
reckoning, within the district. But it is impossible to reconcile 
the varying size of hundreds to any single hypothesis. The county 
of Sussex contains sixty-five; that of Dorset forty- three; while 
Yorkshire has only twenty-six j and Lancashire but six. No dif- 

(1) Connties, u well u the aldermen who pre- (t) Wilkins, p. 87. 196. The former, boweTer, 
irided orer them, are m^ntloiied In tl^e Itwi of refers to them as an ancient institution : quAratar 
Ina. p. 99, cenlariiB «onT9i(tu, aloit ante* Inslitatiim f nit< 
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, ferenceofpopolatiott, (hough the south of Eoglimd was undoubt- 
edly far the best peopled, can be conceived to account for so pro- 
digious a disparity. I knoir of no better solution, than that the 
divisions of the north, properly called wapentakes (1), were plan- 
ned upon a different system, and obtained the denomination of 
hundreds incorrectly, after the union of all England under a single 
sovereign. 

AssuQiing, therefore, the name and partition of hundreds to have 
originated in the southern counties, it will rather, I think, appeal" 
pr(^ble, that they contained only a hundred free families, in- 
cluding the ceorls as well as their landlords. If we suppose none 
but the latter to have been numbered, we shotdd find six thousand 
thanes in Kent, and six thousand five hundred in Sussex ; a reckon- 
ing totally inconsistent with any probable estimate (2), But though 
we have little direct testimony as to the poptdation of those times, 
there is one passage which falls in very sufficiently with the former 
supposition. Bede says, that the kingdom of the South Saxons, 
comprehending Surrey as well as Sussex, contained seven thousana 
Aimilies. The county of Sussex alone is divided into sixty-five 
hundreds, which comes at least close enough to prove, that 
free families, rather than proprietors, were the subject of that 
numeration. And this is Xhe interpretation of Du Cange and 
Muratori^ as to the Centenee and Decania; of their own ancient 
laws. 

I cannot but feel some doubt, notwithstanding a passage in the 
laws ascribed to Edward the Confessor (3), whether the tything- 
man ever possessed any judicial magistracy over his small district. 
He was, more probably, little different from a petty constable, as is 
now the case, I believe, wherever that denomination of oflice is 
preserved. The court of the hundred, not held, as on the continent, 
by its own centenarius, but by the sheriff of the county, is fre- 
quently mentioned in the later Anglo-Saxon laws. It was, how- 
ever, to the county-court tiiat an English freeman 
countj-cottTt. ^jjjgjjy looked for the maintenance of his civil rights. 

In this assembly, held monthly, or at least more than once in the 
year, (for there seems some ambiguity or perhaps fluctuation as to 
this point,) by the bishop and the earl, or, in his absence, the sheriff, 
the oath of allegiance was administered to all freemen, breaches of 
the peace were inquired into, crimes were investigated, and claims 
Were determined. 1 assign all these functions to the county-court, 
upon the supposition that no other subsisted during the Saxon timea, 
and that the separation of the sheriffs tourn for criminal jurisdic-' 

(1) Legei Edwardi Confess, c. 88. far as I know, confirms this passage, which hardly 

(J) It would be easy to mention particular hnn- tallies with what the genuine Anglo-Saxon docu- 

dreds In these counties, so small ai to render this ments conttin ts to the judicial arranfoments of 

•apposition quite ridiculous. that period. 
(8) Ufes Edwardi GonftN. p. tOS. Nothing, as 



PARTI,] DURING THE MIDDLE AGES. 11 

tion had not yet taken place, which, howeTer, I cannot pretend to . 
detennine(l). 

Avery ancient Saxon instrument, recording a suit in suit in the «om- 
4he county-court under the reign of Canute, has been *y-<»«rt. 
published by Hickes, and may be deemed worthy of a literal trans- 
lation in this place. "It is made known by this writing, that in 
the shiregemot (county-court) held at Agelnothes-stane, (Aylstonin 
Herefordshire,) in the reign of Canute, there sat Athclstan the 
bishop, and Ranig the alderman, and Edwin his son, and Leofwin 
Wulfigfs son ; andThurkil the While and Tofig came there on the 
king's business; and there were Bryning the sheriff, and Athel- 
weard of Frome, and Leofwin of Fromc, and Goodric of Stoke, and 
all the thanes of Herefordshire. Then came to the mole Edwin son 
of Enncawne, and sued his mother for some lands, called Weolintun 
and Cyrdeslea. Then the bishop asked, who would answer for his 
mother. Then answered Thurkil the White, and said that he 
would, ifhe knew the facts, which he did not. Then were seen 
in the mote three thanes, that belonged to teligly, (Fawly, five 
miles from Aylston,) Leofwin of Frome, jEgelwig the Red, and 
Thinsig St(Bgthman ; and they went to her, and inquired what she 
had to say about the lands which her son claimed. She said that 
she had no land which belonged to him, and fell into a noble passion 
against her son, and calling for Leofleda her kinswoman, the wife 
of Thurkil, thus spake to her before them : ^ This is Leofleda my 
kinswoman, to whom I give my lands, money, clothes, and what- 
ever I possess after my life -. ' and this said, she thus spake to the 
thanes : ' Behave like thanes, and declare my message to aU the 
good men in the mote, and tell them to whom I have given my 
lands, and all my possessions, and nothing to my son ; ' and bade 
them be witnesses to this. And thus they did, rode to the mote, 
and told aU the good men what she had enjoined them. Then Thurkil 
the White addressed the mote, and requested all the thanes to let 
his wife have the lands which her kinswoman had given her ; and 
thus they did, andThurkil rode to the church of St. Ethelbert,with 
the leave and witness of all the people, and had this inserted in a 
book in the church (2)." 

It may be presumed from the appeal made to the thanes present 
at the county-court, andis confirmed by other ancient authorities (3), 
that aU of them, and they alone, to the exclusion of inferior free- 
men, were' the judges of civil controversies. The latter indeed were 

(1) This point Ig obscure ; bat I do not perceive and this was as irreversible as the modern fine 
that the Anglo-Saxon laws distingaish the cItII with proclamations, or recovery. This may be so; 
from the criminal tribunal. but the county-court has at least long ceased to 

(2) Hiekes, Dissertatio Epistolaris, p. 4. in The- be a court of record ; and one would asic for proof 



i Antiqultatum Septentrion. vol. iii. Before of the assertion. The book licpt In the church of 

the conquest, says Gnrdon, (on Gonrts-Baron, St. Ethelbert, wherein Thnrlcil is said to have In- 

p. 8S9.) grants were enrolled in the shire-boolc in serted the proceedings of the connty-court, may 

pvMle shiremote, after proclamation made for or may not Imve been a public record. 

toy to come In that conld claim the lands convey cd; (8) id. p. S. Leges Henr. 'Primi,. e. S9. 
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caUed upon to attend its meetings, or, in the language of our pre- 
sent law, were suitors to the court, and it was penal to be absent. 
But this was on account of other duties, the oath of allegiance 
which they wore to take, or the frank-pledges into which they were 
to enter, not in order to exercise any judicial power; unless we 
conceive, that the disputes of the ccorls were decided by judges of 
their own rank. It is more important to remark the crudte state of 
legal process and inquiry, which this instrument (tenotes. Without 
any regular method of instituting or conducting causes, the county- 
court seems to have had nothing to recommend it but, what indeed 
is no trifling matter, its security from corruption and tyranny ; 
and in the practical jurisprudence of our Saxon ancestors, even at 
the beginning of the eleventh century, we perceive no advance of 
civility and skill from the state of their own savage progenitors on 
the banks of the Elbe. No appeal could be made to the royal tri- 
bunal, unless justice was denied in the county-court (1 ) . This was . 
the great constitutional judicature in all questions of civil right. 
In another instrument, published by Hickes, of the age of Eth- 
elred II., the tenant of lands which were claimed in the king's 
court, refused to submit to the decree of that tribunal, without a 
regular trial in the county; which was accordingly granted (2). 
There were, however, royal judges who either by way of appeal 
from the lower courts, or in excepted cases, formed a paramount 
judicature ; but bow their court was composed under the Anglo- 
Saxon sovereigns, I do not pretend to assert (3). 
Trtai b ju ^' ^^ ^^^ ^ prevailing opinion, that trial by jury 

' "'^ may be referred to the Anglo-Saxon age, and conunon 
tradition has ascribed it to the wisdom of Alfred. In such an his^ 
torical deduction of the English government as I have attempted, 
an institution so peculiarly characteristic deserves every attention 
to its origin; and I shall therefore produce the evidence which has 
been supposed to bear upon this most eminent partof onr judicial 
system. The first text of the Saxon laws which may appear to 
have such a meaning is in those of Alfred. " If any one accuse a 
king's thane of homicide, if he dare to purge himself (ladian), let 
him do it along with twelve king's thanes. If any one accuse a 
thane of less rank (leessa maga) than a king's thane, let him purge 
himself along with eleven of his equals, and one king's thane (4)." 
This law, which, Nicholson contends, can mean nothing but trial 
by jury, has been referred by Hickes to that apcient usage of com- 

(1) Leges Eadi^ri, p. T7.; Cannli, p. 136.; Henricl ever sereral instances of decisions before the king ; 

Primi, c. S4. I qaote the latter freely as Anglo- and in some cases it seems that the wittenagemot 

Saxon, though posterior to the conquest ; their had a Judicial authority. Leges Canuti, p. ISS., 

spirit being perfectly of the former period. 186. Hist. Eliensis, p. 469. Chron. Sax. p. 169. In 

(J) Dissertatio Eptetolaris, p. 5. the Leges Henr. 1. c. 10., the iimlU of the royal 

(S) Madox, History of the Exchequer, p. 65., will and local jurisdictions are defined, as to criminal 

not admit the existence of any court analogous to matters, and seem to have been little chani^ 

the Curia Regi^ before the conqnest ; all pleas aince the reign of Canute, p. i^^ 

p$\n9 deipmln^ \n m epujttj. nm tr* bQW- (*) Uges Alfftdl, p. VT, 
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purgation^ where the accused susUined bis own oath by those of a 
number of his friends, who pledged their knowledge, or at least 
their belief, of his innocence (1). 

In the canons of the Northumbrian clergy, we read as follows : 
^^ If a king's thane deny this, (the practice of heathen superstitions,) 
let twelve be appointed for him, and let him take twelve of his kin- 
dred (or equals, maga,) and twelve British strangers ; and if he fail, 
then let him pay for his breach of law twelve half- marcs : If a 
landholder (or lesser thane) deny the charge, let as many of his 
equals, and as many strangers be taken as for a royal thane ; and if 
he fail, let him pay six half-marcs : If a ceorl deny it, let as many 
of his equals, and as many strangers be taken for him as for the 
others; and if he fail, let him pay twelve orae for his breach of 
law (2)." It is difficult at Crst sight to imagine, that these thirty- 
six so selected were merely compurgators, since it seems absurd 
that the judge should name indififerent persons, who without 
inquiry were to make oath of a party's innocence. Some have, 
therefore conceived, that in this and other instances where com- 
pu]^at(»rs are mentioned, they were virtually jurors, who, before 
attesting the facts, were to inform their consciences by investigating 
them. There are however passages in the Saxon laws nearly 
parallel to that justquoted, which seem incompatible with this in- 
terpretation. Thus, by a law of Athelstan, if any one claimed a 
stray ox as his own, five of his neighbours were to be assigned, of 
whom one was to maintain the claimant's oath (3). Perhaps the 
principle of these regulations, and indeed of the whole law of 
compurgation, is to be found in that stress laid upon general 
character, which pervades the Anglo-Saxon jurisprudence. A man 
of ill reputation was compelled to undergo a triple (Mrdeal, in cases 
where a single one sufficed for persons of credit ; a provision rather 
inconsistent with the trust in a miraculous interposition of Provi- 
dence which was the basis of that superstition. And the law of 
frank-pledge proceeded upon the maxim that the best guarantee of 
every man's obedience to the government was to be sought in the 
confidence of his neighbours. Hence while some OMnpurgators 
were to be chosen by the sherifiT, to avoid partiality and collusion, 
it was still intended, that they should be residents of the vicinage, 
* witnesses of the defendant's previous life, and competent U) esti- 
mate the probability of his exculpatory oath. For the British 
strangers, in the canon quoted above, were certainly the original 
natives, more intermingled with their conquerors, probably, in the 
fHTOvinces north of the Humber than elsewhere, and still denomi- 
nated strangers, as the distinction of races was not done away. 
If in this instance we do not feel ourselves warranted tq infer 

(1) MteiiobOB, VrmtaHo td Ugct Anglo-Sixeii. (t) Wilkim. p. IM. 
WUkliiiU,p.l«. Bickes, mnerUtto EpistolarU. (a) Ufet Athebitai, p. i§. 
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the existence of trial by jury, stiU le»«tiaU we find eren an analogy 
to it in an article of the treaty between England and Wales, daring 
the reign of Ethelred II. '' Twelve persons skiHcd in the law 
(lahmen), six English and six Welsh, shall instruct the natives of 
eadi country, on pain of forfeiting their possessions, if, except 
through igtt(Nrance, they give false information (1)." This is ob* 
Yiously but a regulation intended to settle disputes aiknong the Welsh 
and English, to which their ignorance of each other's customs might 
give rise. 

By a law of the same prince, a court was to be hdd in erery 
wapentake, where the sheriff and twelve principal thanes should 
swear that they would neither acquit any criminal, n(xr convict any 
innocent person (2) . It seems more probable, that these thanes were 
permanent assessors to the sheriff, like the scabini so frequently 
mentioned in the early laws of France and Italy, than jur(»-s in- 
discriminately selected. This pnsage, however, is stronger than 
those which have been already adduced; and it may be thought, 
peiiiaps, with justice, that at least the seeds of our present form of 
trial »e discoverable in it. In the history of Ely, we twice resri of 
ideas held before twenty-four (judges in the court of Cambridge ; 
whidi seems to have been f(»rmed out of several neighbouring 
himdreds (3). 

But the nearest approach to a regular jury, which has been pre- 
served in our scanty memorises of the Anglo-Saxcm age, occurs in 
the history of the monastery of Ramsey. A controversy relating to 
lands between that society and a certain nobleman was brought into 
tke county-court; when each party was heard in his own bdialf. 
Afler this commencement, on account probably of the length and 
^yffieijdty of the investigation, it was referred by the court to thirty- 
six thanes, equally chosen by both sides (4). And hare we begin 
to perceive the manner in wl^h those tumultuous assend)lies, the 
Huxed body of freeholders in their county-court, slid gradually into 
a more steady and mcHre diligent tribunal. But this was not the 
work of a single age . In the Conqueror's reign, we find a proceed- 
ing very similar to the case of Ramsey, in which the suit has been 
commenced in the county-court, before it was found expedient to 
reimt it to a select body of freehrtders. In the reign of Wflliam , 
Rttffis, and down to that of Henry II., when the trial of writs erf 
right by the grand amze was introduced, Hickes has discovered 
0ther instances of the (MrigiBal usage (5). The language of Do- 
mesday Book lends some confirmation to its existence at the time 
ei that survey ; and even oav eommotk legal expression of trial hy 
the country seems to be derived from a period when ttie form was 
literally pofofar. 

(1) Leget Ethelredl, p. 1S8. (4) HUt. Ramsey, id. p. 418. 

(t) Id. p. 117. (i)HMkMUMaNrUMIalplilriui«,Pbt8»l& 

(8) Hist. EUeii0U» iA <Wft'« SoriStMM* W iii. p. VIU 
tad 478. 
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In oon^^Qg the Tarioiw passages wbkb I hate quoted, it ia 
impossible not to be struck with the preference giyen to twehre, or 
some multiide of it, in fixing the number either of judges or com* 
pui^ators. This was not peculiar to England. Spdman has pro- ; z^ 
duced several instances of it in the early German laws. And that -/^ 
number seems to have been regarded with equal yeneration in 
Scandinavia (1). It is very immaterial from what caprice or su- 
perstition this predilection arose. But its genial prevalence shewa 
that, in searching for the origin of trial by jury, we cannot rdy for 
a moment upon any analogy which the mere number aflbrds. I 
am induced to make this observation, because some of the passages 
which have been alleged by enunent men for the purpose of esta- 
Uishing the existence of that institution before the conquest i 
to have lillle else to support them. 

There is certainly no part of the Anglo-Saxon poHty uw 
which has attracted so much of the notice of modem 
times as the law of frank-pledge, or mutual re^poi^ibility of the 
members of a ty thing for each oth^'s abiding the course of justice. 
This, like the distribution of hundreds and tytiungs thonselves, 
smd like trial by jury, has been generally attributed to Alfred ; aikl 
of this, I suspect, we must also dej^ve him. It is not surprising, 
that the great services of Alfred to his peqple in peace and in war 
^ould have led posterity to ascribe every institution, of which the 
begiuning was obscure, to his contrivance, till Ins fame has becone ^ 
almost as fabulous in legislatkm as that of Arthur in arms. The I 
English nation redeemed from servitude, and their name from I 
extinction; the lamp of learning refreshed, when scarce a gUmoier ' 
was visible \ the watchful observance of justice and public ordar ; 
these are the genuine praises of Alfred, and entitle him to the rank 
he has always held in men's esteem, as the best and gre^^est of 
English kings. But of his legislation there is little that can be 
asserted with suflBcient evidence \ the laws of his time that remain 
are neither numerous nor particularly interesting \ and a loose re- 
port of late writers is not sufficient to prove that he compiled a 
dom-boc, or general code for the government of his kingdom. 

An ingenious and philosophical writ^ has endeavoured to firand 
the law of fraidt-pledge upon one of those general princifdesto whieh 
he always loves to recur. " If we look upon a tything," h© says, 
^^ as regularly composed of ten families, this brs^idi of its pd^ 
will appear in the highest degree artificial and singular ; but if we 
consider that society as of the same extent with a town or village, 
we shall find that such a regulation is conformable to the general 
usage of barbarous nations, and is founded upon their common 
notk)ns of jusliqe (2).'^ A variety of instances are then hrou^^ 

(1) S^ttUimi'ft Glo^Mnr, ¥oc. JiirM4^ 0«C;«Bge. (^lliU«rMkkhtSBfUtlL€kMenuMiK»^Lp.ll9. 
?0P. KealMUu EdiAb. li«vtow, vol. uxi« p. Ui. « i 
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forward, drawn from the custons of almost everypart of the world, 
wherein the inhabitants of a district have been made answerable 
for crimesand injuries imputed to one of them. But none of these 
fully resend)Ie the Saxon institution of which we are treating. 
They relate either to the right of reprisals, exercised with respect 
tothesubjectsof foreign countries, or to the indemniCcation exacted 
from the district, as in our modem statutes which give an action 
in certain cases of felony against the hundred, for crimes which its 
internal police was supposed capable of preventing. In the Irish 
custom, indeed, which bound the head of a sept to bring forward 
every one of bis kindred who should be charged with any heinous 
orime, we certainly perceive a strong analogy to the Saxon law, not 
as it latterly subsisted, but under one of its prior modifications. 
For I think that something of a gradual progression may be traced 
to the history of this famous police, by following the indications 
afforded by Uiose laws through which alone we become acqioainted 
with its existence. 

The Saxons brought with them from their original forests at least 
as much roughness as any of the nations which overturned the 
Roman empire ; and their long struggle with the Britons could not 
contribute to polish their manners. The royal authority was weak ; 
and little had been learned of that regular system of government 
which the Franks and Lombards acquired from the provincial Ro- 
mans among whom they were mingled. No people were so much 
addicted to robbery, to riotous frays, and to feuds arising out of 
family revenge, as the Anglo-Saxons. Their statutes are fiUed 
with complaints that the public peace was openly violated, and 
with penalties which seem, by their repetition, to have been disre- 
garded. The vengeance taken by the kindred of a murd^ed man 
was a sacred right, which no law ventured to forbid, though it was 
limited by those which established a composition, and by those which 
protected the family of the murderer from their resentment. Even 
the author of the laws ascribed to the Confessor speaks of this fa- 
mily warfare, where the composition had not been paid, as per- 
fectly lawful (1). But the law of composition tended probably to 
increase the number of crimes. Though the sums imposed were 
sometimes heavy, men paid them with the help of their relations, 
or entered into voluntary associations, the purposes whereof might 
often be laudable, but which were certainly susceptible of this kind 
of abuse. And many led a Ufe of rapine, fcH-ming large parties of 
ruflBans, who committed murder and robbery with little dread of 



Against this disorderly condition of society, the wisdom of our 
English kings, with the assistance of their great councils, was em- 

(1) ParentibM occiti fltt emeadtUo, ?el gnem bare been taken from some older laws, or at least 
•omm portetnr. Wilklns, p. 199. Tbts, like many traditions. I do not coneelTe that this prlratr re* 
Mher ptitt iDr that spurious treatise, appears to ▼•n«a was tolerMed by law afttr the conquest. 
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ptoyed in devising remedies, wbich ultimately grew np into a pe- 
culiar qrstera. No man could leave the shire to which he belonged 
without the permission of its alderman (1). Mo man could bewith- 
ont a lord, on whom he depended ; though he might quit his present 
patron, it was under the condition of engaging himself to another. 
If he failed in this, his kindred were bound to present him in the 
county-court, and to name a lord for him themselves. Unless this 
were done, he mightbe seize4 by any one who met him as arobber (2) . 
Hence, notwithstanding the personal liberty of the peasants, it was 
not Ycry practicable for one of them to quit his place of residence. 
A stranger guest could not be received more than two nights as 
such ; on the third the host became responsible for his inmate's 
conduct (3). 

The peculiar system of frank-pledges seems to have passed 
through the following very gradual stages. At first an accused 
person was obliged to find bail for standing his trial (4). At a sub- j 
sequent period his relations were called upon to become sureties I 
for payment of the composition and other fines to which he was 
liable (5). They were even subject to be imprisoned until payment 
was made, and this imprisonment was commutable for a certain 
sum of money. The next stage was to make persons alrea<j^ con- 
victed, or of suspicious repute, give sureties for their future be- ^ 
haviour (6). It is not till the reign of Edgar that we find the first 
general law, which places every man in the condition of the guilty 
or suspected, and compels him to find a surety^ who shall 1^ res- 
pon^Ue for his appearance when judicially sunnnoned (7). This 
is perpetually repeated and enforced in later statutes, during his 
reign and that of Ethelred. Finally, the laws of Canute declare 
the necessity (rf belonging to some hundred and tything, as well as 
of providing sureties (8) ; and it may, perhaps, be inferred, that 
the custom of rendering every member of a tyihing answerable for 
the appearance of all the rest, as it existed after the conquest, is as 
old as the reign of this Danish monarch. 

It is by no means an accurate notion which the writer to whom I 
have already adverted has conceived, that '*' the members of every 
tything were responsible for the conduct of one another ; and that 
the society, or their leader, might be prosecuted and compelled to 
make reparation for an inj ury committed by any individual." Upon 
this false apprehension of the nature of frank-pledges the whole of 
his analogical reasoning is founded. It is indeed an error very 
current in popular treatises, and which might plead the authority 
of some whose professional learning should have saved them from 
so obvious a misstatement. But in fact the members of a tything 

(1) Leges AlfrM}, e. 83. (») Leges EdwaHl Senioris, p. M. 

(t) Leges AtMsttBl. ^. S0. <•) Leges AtbeteUii, p. 57. c. 6. 7. S. 

(S) Leges Edward! Confess, p. MS. (7) Uges Etdgari^ p. 78. 

<«)MfMLMkarU(i«sltGtiitli],p.8. ^ <B)LegetGii«ti,p.ia7. 

II. « 
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were no more than perpetual bail for each other. ^^ The greatest 
security of the public order (says the law ascribed to the Confessor) 
is that every man must bind himself to one of those societies which 
the English in general call freeborgs, and the people of Y(»rkshire 
ten men's tale (1)." This consisted in the responsibility of ten men, 
each for the other, throughout every village in the kingdom ; so that 
if one of the ten committed any fault, the nine dKMdd produce hfan 
in justice ; where he should make reparation by his own {wt^pertj 
or by personal punishment. If he fled from justice, a mode was 
provided, according to whidi the tything might dear themselves 
from partidpation in his crime or escape ; in default of sticfa excul- 
pation, and the malefactor's estate proving deficient, they were 
compelled to make good the penalty. And it is equally manifest 
from every other passage in which mention is made of this aiideiit 
institution, that the obligation of the tything was merdy that of 
permanent bail, responsible only indirectly for the good behavfomr 
of thdr members. 

Every freeman, above the age of twelve years, was reqnfared to 
be enrolled in some tything (2) . In order to enforce this essential 
part (rf police, the courts c^ the toum and leet were erected, or 
rather perhaps separated from that of the county. The periodical 
meetings of these, whose duty it was to inquire into the state of 
ty things, ^ence they were called the view of frank-pledge, are 
regulated in Magna Charta. But this custom, which seems to have 
been in ftill vigour when Bracton wrote, and is enfmrced by a statute 
of Edward II., gradually died away in succeeding times (3). Ac- 
cording to the laws ascribed to the Confessor, which are peiiiaps of 
insuffldent authority to fix the existence of any usage before the 
conquest, lords, who possessed a baronial jurisdiction, were per- 
mitted to keep their military tenants and the servants of their hcmse- 
hold under their own peculiar frank-pledge (4). Nor was any 
freeholder, in the age of Bracton, bound to be enrolled in a tything. 
It remains only, before we condude this sketch of 



wh^ k?^ the Anglo-Saxon system, to consider the once famous 
^N the eott- question respecting the establishment of feudal tenures 
in England before the conquest. The position assm*ted 
by Sir Henry Spelman in his Glossary, that lands were not held feu- 
dally before that period, having been denied by the Iridi judges in 
the great case of tenures, he was compelled to draw up his treatise 
on Feuds, in which it is more fully maintained. Several other 
vmters, espedally Hickes, Madox, and Snr Martin Wright, have 
taken the same side. But names equally respectable might be 

(1) Leges Edwardl In WUklni, p. SOI. form may, for aofht I know, be kept op in some 

(t) Legeg Gfurati, p. 136. parts of England at this day. For some reason 

(8) Stat. 18 E. U. Tftete ef the tetaal view of which I cannot expkdn, th« dWrtNtkm kT tens 

frank-pledge appear In G«mwaU as late as the lOth was changed into tni^ tn 4i9m^ SlUtoll» 6* S9. 

of Henry VI. Rot. ParUaau vol It. p. Mi. And in- and Stat. 18 c;, ||. 

deed Selden telU m, (Jan* ^gteiwi, I. ». p. 098.) (4) P. sof. 

jthat it iv«s not quite obsolete in his time. The 
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thrown into the opposite scale ; and I think the prevailing bias o( 
modem antiqaaries is In fiiyoiir of at least a modified afflrmatiye as 
to this question. 

Lands are commonly supposed to hare been divided, among the 
Anglo-Saxons, into bocland and folkland. The former was held 
to full propriety, and might be conveyed by hoc or written grant • 
the latter was occupied by the common people, yielding rent or 
other service, and perhaps without any estate in the land, but at 
the pleasure of the owner. These two species of tenure might bQ 
compared to Areehold and copyhold, if the latter had retained ita 
original dependence upon the will of the lord (1). Bocland waf 
devisable by wiU ; it was equally shared among the children ; it was 
capable of being entailed by the person under whose grant it wa^ 
(originally taken ; and in case of a treacherous or cowarcfly desertion 
from the army, it was forfeited to the crown (2). 

It Is an improbable, and even extravagant supposition, that al| 
these hereditary estates of the Anglo-Saxon frediolders wa*e orl- 
Hy parceb of the royal demesne, and consequently that tb^ 
: was once the sole prt^etor in his kingdom. Whatever par- 
as were made upon the conquest of a British province, we may 
b^ sure that the shares of the army were coeval with those of the 
general. The great mass of Saxon property could not have been 
held by actual beneficiary grants from the crown. Howev^, the 
royal demesnes were undoubtedly very extensive. They conttoued 
to be so, even in the time of the Confessor, after the dooations of 
his. predecessors. And several instruments graqting lands to in- 
^viduals, besides those in favour of the church, are extant. Thes^ 
are generally couched in that style of full and unconditional coi|- 
veyance, which is observable in all such charters of the same age 
upon the Continent. Some exceptions, however, occur ; the land9 
bequeathed by Alfred to cerfoin of bis nobles were to return to his 
family In default of male heirs ( and Hickes is of opinion that the 
rcqral consent, vrhidi seems to have been required for the testamen- 
tary disposition of some estates, was necessary on account of their 
beneficiary tenures (3). 

^ All the frediold lands of England, except some of those belong- 
ing to the chnrdi, were subject to three great public burthens^ 
nrffitary service in the king's expeditions, or at least in defensive 
vrar (4), Ae repair of bridges, and that of royal fortresses. These 

It) im jwiy MiSti w»f fliM Hit wmi €■»»> Hpii i« nwM i ay Uok, mmtHf n i H Upo ni mUk 

rltles of SomiMr ana Lye, the AoKlo-Saxon lulco- the other two 4enQiiUMUoiif . 

, nd aM»ean u ■»• iter moffo pr^feaMe (s) llVHkhu, p. M. til. The Uitler law Is coploi 



tkaa Uw thfory of Sir jahBP«lnB»»la.iAh||EMiiy tiMi 09$ ff CfciiHfpaffia't flif^ilaiifi. Mpif, 
<m I«ettdal Property, or that of the avthor of a dis- p. 767. 



1778, Whose name, I think, was Ibbetson. The first (4) This daty is hy sone expressed rata eq^ltio ; 

of these supposes bocland to hate been C9«4ltL«Bd ^J 9*kV9, bost^ prspyWo, yh|ch mem W miM 

folkland alodial ; the second 199ft f tra.q|8ly H^ m »PM^ difDrence. 1h^ lifiMwWflf. BQfi #f 

foIUand for feudal. I cannot MiMsfv tafeff |rj^ the military service wWc^ O j^nfl^fliitft ftiN" 

ther thatnkid tad reTelasd, wMch otcur semo- holder bad to rmder wu of the latter kind. 
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in any insUwce to be due from one of these tenants ; though it is 
difficult to speak as Ik) a negative proposition of this kind with any 
confidence. 

No direct evidence appears as to the ceremony of homage or the 
6ath of fealty before the conquest* The feudal exaction of aid in 
certain prescribed cases seems to have been unknown. Still less 
could thoseof wardshipand marriage prevail, %hich were no parts 
of the great feudal system^ but introduced, and perhaps invented, 
by our rapaeious Morman tyrants. The English lawyers, through 
an imperfect acquaintance with the history of feuds upon the Con- 
tinent, have treated these uiyust innovations as if they had formed 
essential parts of Ihe system, and sprung naturally from the relation 
between lord and vassal. And, with reference to the prq^nt 

ration, Sir Henry Spelman has certainly laid too much stress upon 
m in concluding that feudal tenures did not exist among the 
Anglo-Saxons, because their lands were not in ward, nor their 
persons sold n marriage. But I cannot equally concur with this 
eminent person in denying the existence of reliefs during the same 
period. If the heriot, which is first mentioned in the time of Ed- 
gar (1), (though it may probably have been an established custom 
long before,) were not identical with the relief, it bore at least a 
very sth)ng analogy to it. A charter of Ethelred's interprets one 
word by the other (8). In the laws of William, which re-enact 
those (M Canute concerning heriots, the term relief is etfiployed as 
svnonymous(3). Though the heriot/ was in later times paid in 
chattfds, the relief in money, it is equally true that «)riginally the 
law fixed a sum of money in certain cases for the heriot, and a chat- 
tel 6)r the relief. And the most plausible distinction aUedged by 
Spelman, that the heriot is by law due from the personal estate, but 
the relief from the heir, seems hardly applicaUc to that remote age, 
when the law of succesrion as to real and personal estate was not 
ditferent. 
)t has been shewn in anothmr [dace, how the right of territorial 

{'urisdiction was generally, and at last inseparably, connected with 
budal tenure. Of Uiis right we meet frequent instances in the laws 
and l*ecords of the Anglo-Saxons, though not in those of an early 
date. A charter of Edred grants to the monastery of Croyland soc, 
sac, toll, team andinfangthef ; words which generally went together 
in the description of these privileges, and signify the right of hold- 
lft| h dotiH to which all freemen of the territory i^hotild f cpatr, of 
deciding plean therein, as wi^ll as of imposikig amercements accord- 
ing to law^ of taking tcdis upon the sale of goods, and of punishing 

•t liifira hmif Mnniiiin potent in «tdi ti «d lr« potennt, prater Hnum Serio Vocttum^ qil \n 

qaem Tellet dominam. p. 7t. Mgendal tenait ill carncatu terra; sed non pbte- 

Tret Avfll tennemnt fitmetord T. R. E. et non rat cam et alicubi recedere. p. sSs. 

ftoteiMt ab ocdesU ibparari. Dm ox Ut MdeMut (i) Leiden's Worki, toI. iL p. 16S0. 

Y soltdo*, ei lottin M^vitlMtt riont Thtlmii. p. 68. <f) Bist. HamBoyeM. p. 48D. 

mtenufilteftiirMiT.l|.S.Hi*TolMitii( (») Ufet CtowU, p. t44. UfM OoUtlml, p. m 
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caintaUy a thief taken ia the Fact withm the limits of the manor (1). 
Another charter from the Gonfesscur grants to the abbey ot Ramsey 
similar rights oyer all who were sait(»*s to the sherifTs court, sub- 
ject to military service, and capable of landed possessions ; that is, 
as I conceiye, all who were not in servitude (2). Bya law of Ethel- 
red, none but the king could have jurisdiction over a royal 
tbam (3). And Domesday Book is full of decisive prooft, that the 
£i4(lish lords had their courts vrherein they rendered justice to 
their suitors, like the continental nobility ; privileges which are 
noticed with great precision in that record, as part of the statistical 
survey. For the right of jurisdiction at a time when punishments 
were almost wholly pecwuary, was a matter of property, and 
sought from motives of rapacity as well as pride. 

Whether therefore the kw of feudal tenures can be said to have 
ejthted in England before the conquest must be left to every read* 
er's determination. Perhaps any attempt to decide it positively 
Would end in a verbal dispute. In tracing the hiltory of every 
politidd institution, three thingsare to be considered, the principle, 
the form, aud the name. The last will probably not be found in 
any genuine Angle-Saxo^ record (4). Of theform, or thepeculiar 
o^fismonies and inddentsof a regular fief, there is some, though not 
much appearanoe. But those who reflect upon the dependence in 
which tree and even noble tenants hdd their estates of other sub- i 
jects, and upon the privileges of territorial jurisdiction, will, I | 
thiidc, perceive much of the intrinsic diaracter of the feudal rela- 
tion, though in aless mature and systematic shape than it assumed 
after the Norman conquest. 

(t)Iii«ttlfto,{KM. IdoBotpntendtouMrttlM sot mlslakm, to territorial JarlMtleUoft In Um 

AtatlMDttcltT ot these chaHert, which at alt eteftts Saxon lawt. ProhaMf it was n^t iM^vent tUI near 

aft nearly af tM as tiM conquest, lltekee calls the end of the tenth eentarr. 

most of them in question. Dissert. lEpist. p. 66. : (4) Feodum twice occurs in the testament of Al- 

h«t some later anttqnaries see* to hare been non Ired; hnt It dees not appear to be need in ito 

fiTonrable. Arok«olorla, toL xtIU. p. M. Moo- proper sense, nor do I apprehend that instrument 

teau Traits do Diplomatique, 1. 1. p. S48. to hare been oHgtnalli written In UMn. tl was 

(D Hist. aiiMer. p. m. mneh mere consonant to Alfred's practice to euK 

(^ F. Hi. This is the eariien allusion. If I am ploy his own Uhgnaie. 
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PART 11, 

THE AMOLO-ilORIflll GOKfiTlTl'TlOM. 

TlM Anglo-Norman ContUUilion— Caases of the Conqneol— Policy and Charaeler oT Wil- 
liaDi---liU Tyranny^IntroducUon of Feudal Servleea-^Difference between the Feudal 
GovernoMntf of France and England— Causes of the great Power of the first Norman 
Kings— Arbitrary Character of their GoYemment— 6reat Council— Resistance of tko 
Barons to John- MagnaCharta— its principal Articles— Reign ofUenry in.— theConsU-. 
lution acquires a more liberal Character— Judicial System of the Anglo-Normans — 
Curia Regis, Exchequer, etc.-^stablishment of the Common Law— ite Effect in fixing 
the Constitution— Remarks on the Limitation of Aristocratical Privileges in England. 

conqaMt of It isdccDied by William ofMalmsbury an Gxtraordi- 
Enriand by wu- nary work ofProvidence, that the English should have 
given up all for lost after the battle of Hastings, where 
only a small though brave army had perished (1 ). It was indeed the 
conquest of a great kingdom by the prince of a single province, an 
event not easily paralleled, where the vanquished were IttQe, if at all, 
less courageous than their enemies, and where no domestic factions 
exposed the country to an invader. Yet William was so advantage- 
ously situated, that his success seems neither unaccountable nor any 
matter of discredit to the Eng^sh nation. The heir of the house 
of Gerdic had been already set aside at the election of Harold j and 
his youth, joined to a mediocrity of understanding which excited 
neither esteem nor fear (2), gave no encouragement to the scheme 
of placing him upon the throne in those moments of imminent peril 
which followed the battle of Hastings. England was peculiarly 
destitute of great men. The weak reigns of Ethelred and Edward 
bad rendered the government a mere oligarchy, and reduced the 
nobility into the state of retainers to a few leading houses, the re- 
presentatives of which were every way unequal to meet such an 
enemy as the duke of Normandy. If indeed the concurrent testi- 
mony of historians does not exaggerate his forces, it may be doubted 
whether England possessed military resources sufficient to have re- 
sisted so numerous and well-appointed an army. 

This forlorn state of the country induced, if it did not justify, the 
measure of tendering the crown to William, which he had a pretext 
or title to claim, arising from the intentions, perhaps the promise, 
perhaps even the testament of Edward, whicli had more weight in 
those times than it deserved, and was at least better than the naked 
tide of conquest. And this, supported by an oath exactly similar 

(1) Malmtb. p. BS. And Henry of HnntlnrdonMyf to recorer the kinrdom. was trett«d by Wlllian 

•mphatically : Millcsinio et lexagesimo textoanno with a klndoesf which conid only bare proceeded 

f ratice, perfecit dominalor Dens dc gente Auglo- from contempt of his understanding ; for be was 

rum quod dlii cogitaverat. Genti namque Nor- not wanting in coarage. He became the intimate 

maniiorum asperie ot callldoo tradidit eos ad ex- friend of Robert dnke of Nomandy, whose for- 

terrolnandum. p. sio. tunes, ta T.ell as character, Qiach resembled his 

\fj Ed^nr. after one or two ine!I>eclu3l attemptt own. 
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to that taken by the Anglo-Saxon kings, and by the assent of the 
multitude, English as wdl as Normans, on the day of his coronation, 
gave as much appearance of a regular succession, as the circum- 
stances of the times would permit. Those who yielded to such cir- 
cumstances could not foresee, and were unwilling to anticipate, the 
bitterness of that serritude which William and his Norman followers 
were to bring upon their country. 

The cmnmencement of his administration was toler- m condnct «t 
ably equitable. Though many conGscations took place ""' modtm^, 
in order to gratify the Norman army, yet the mass of property was 
left in the hands of its former possessors. OfiBces of high (rust were 
bestowed upon Englishmen, even upon those whose family renown 
might have raised the most aspiring thoughts ( 1 ) . But n beconet mom 
partly lUrough the insolence and injustice ofWilliam's iirtimicti. 
Norman vassals^ partly through llie suspiciousness natural to a man 
conscious of haviofr ovorlurncd tlie national government, his yoke 
goon became more heavy. Tiic English were oppressed ; they re- 
Lcllcd, were subdued , and oppressed again. All their risings were 
wi Lhont cunccrl, and dei^perale ; Ihey wanted men flt to head them, 
and fortresses ti> suslaiii their revolt (2). After a very few years, 
they sank in despair^ and yielded for a century to the indignities of 
a comparatively small body of strangers without a single tumult. 
So possible is it for a nation to be kept in permanent servitifde, even 
without losing its reputation for individual courage, or its desire of 
freedom ! 

That tyranny of William displayedless of passion or insolence than 
of that indifference about human suffering, which distinguishes a 
cold and far-sighted statesman. Impressed by the frequent risings 
of the English at the commencement of his reign, and by the recol- 
lection, as one historian observes, that the mild government of Ca- 
nute had only ended in the expulsion of the Ddnish line (3), he 
f(H*mcd the scheme of ri vetting such fellers upon the conquered na- 
tion, that all resistance should become impracticable. Those who 
had obtained honourable offices were successively deprived of them ,- 
even the bishops and abbots of English birth were deposed (4) ; a 
stretch of power very singular in that age, and which marks bow 
much the great talents of William made him feared by the church, 
in the moment of her highest pretensions, for Gregory VII. was 
in the papal chair. Morcar, one of the most illustrious English, 

(1) Orderi ci» TlUilfs, p. 8t0. (in Dq Ghesne, Hist, flno, unless they could prove the person murdered 

Norm. Script.) to l)e an Englishman. This was tried by an inqacst, 

(S) Orderieus notices the want of castles in En- ni»on what was called a presentment of Englisbrj. 
gland, as one reason why rebellions were easily . Bat from the reign of Henry II., the two nations 

gnelled. p. 511. FalUng in their attempts at a ge- baring been very mnch intermingled, this inquiry, 

herons resistance, the English endeavoured to get as we learn from the Dialogue do Scaccario, p. 26., 

rid of their enemies by assassination, to which ceased, and in every case of a freeman murdered 

Imany Normans became victims. William Iherofore by persons unknown, the hindieJ las flieJ. Sec 

enacted, that in every case of murder, which howcrer Bracton, 1. iii. c. 15. 

strictly meant the killing of any one by an un- (3) Blalmsbury, p. 104. 

known band, tbe hundred should be liable in a (h) Hovedcn, p. 4'(^. 
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suffered perpetual impriaoninent. Waltbeoff, a tttn of equally 
conspicuous birth^ lost his head upon a scaffidld by a very harsh if 
not iniquitous sentence. It w.as so rare in those times to inflict 
judiciaUy any capital punishment upon persons of such rank, that 
his death seems to have produced more indignation and despair in 
England than any single circumstance. The name of Englishman 
yias turned into a reproach. None of that race for a hundred years 
were raised to any dignity in the state or church (1). Their lan- 
guage and the characters in which it was written were rejected as 
barbarous ; in all schook, children were taught French, and the 
laws were administered in no other tongue (2). It is well known, 
that this use o( French in all legal proceedings lasted till the reign 
of Edward III. 
coii6M!ttioii or Thisexclusionof the English from political privileges 
EngUihproperty. y^^ accompauicd with such a confiscation of property 
as never perhaps has proceeded from any government, not avowedly 
founding its tiUe upon the sword. In twenty years fh)m the acces- 
sion of William, almost the whole soil of England had been divided 
among foreigners. Of the native proprietors many had perished 
in the scenes of rapine and tyranny which attended this convulsion; 
many were fallen into the utmost poverty ; and not a few, certainly, 
still held their lands as vassals of Norman lords. Several English 
nobles, desperate of the fortunes of their country, sought refuge in 
the court of Constantinople, and approved their valour in the wars 
of Alexius against another Norman conqueror scarcely less cele- 
brated than their own, Robert Guiscard. Under the name of 
Varangians, those true and faithful supporters o{ the Byzantine 
empire preserved to its dissolution theur ancient Saxon idiom (3). 

The extent of this spoliation of property is not to be gathered 
m^^ly from historians, whose language might be accused of vague- 
ness and amplification. In the great national survey of Domesday 
Book, we have an undisputable record of this vast territorial revo* 
lution during the reign of the Conqueror. I am indeed surprised 
at Brady's position, that the English had suffered an indiscriminate 
deprivation of their lands. Undoubtedly there were a few left in 
almost every<connty, who still enjoyed the estates whidi they held 
under Edward the Confessor, free from any superiinrity but that of 

(1) Becket U Mid to hate been the first EigUsh- tractarentor ; et puerU etlaa in scholia princlpia 
nan irho readied any consldetable dignity. Lotrd llt«raitim gnumatica (talked, ac ndn AnglM tra- 
LytUeton's Hist, of Henry II. vol. li. p. 22. And derentnr; modus etiam scribendl AogUcns omit- 
Eadmer declares, that Henry I- wonld not place a teretor, et modns Gallicus In chartis et in Ubris 
tingle Engllshmah at the head of A monastery. SI lomnibns admtlteretah 

Anglns erat, nulla virtus, ut honore aliquo di^ns (8) Gibbon, vol. x. p. 229. No writer, etceptper- 

Jndicaretur, eum (foterat adjavare. p. 110. haps the Saxon Chronicler, Is so fall of William's 

(2) Ingulfus, p. 61. Tantum tunc AngIico« aho- tyranny as Orderieus Vitalis. See particularly 
talnati sunt, ut quantocumque merlto poHerent, de p. 607. S12. S14. 521, 823. in Du Cbesne, Hist. Norm, 
dignitatibus repellebaatur; et mult6 minus babiles Script. Orderieus was ah Englishman, but passed 
alienigenip, de quAcumque alia natione, qns sub at ten years old, A. D. 1064, Into Normandy, where 
coBlo est, extitissent, gratanter assumerentur. Ip- he became professed in the ihonaslery of En. Ibid, 
sum etiam Idioma tantum M>horrebant, quod leges p. 92i. 

Ierr9, atatataqso AngUoorum ragnm Uggul GalUo4 
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fte crown, and wwe denominated^ as in former tittat, Ibe Ung^a 
thanes (i). Cospatric, scA^ierhapsoroneof that name who had ftm- 
aessed ib% earldom of Northumberland, held forty-one manors in 
Yorkshire, though many of them are stated in Domesday to be waste. 
Inferior freeh(dders were {Nrobably mnch less disturbed in their 
.estates than the higher class. Though few of English birth oon- 
tinned to enjoy entire mancMrs, even by a mesne tenure, it is rea*- 
fionable to suppose that the greater part of those who appear, 
under various denominations, to have possessed small freeliolds 
and parcds of manors, were no other than the original natives. 

Besides the severities exercised upon the English m^^^^uon oi 
after every insurrection, two instances (rf William's Toriuhire ud 
unsparing cruelty are well known, the devastation of 
Yori£shirc and of the New Forest. In the form^, whidi had the 
tyrsmt's plea necesdty for its pretext, an invasion being threatened 
from Denmark, (he whole country between the Tjme and the 
Humber was laid so desolate, that for nine years afterwards there 
was not an inhabited village, and hardly an inhabitant left; the 
wasting of this district having been followed by a famine, which 
swept away the wh(de population (2). That of the New Forest, 
Uiough undoubtedly less calamitous in its effects, seems even more 
monstrous, from the frivolousness of the cause (3). He afforested 
sev^al other tracts. And these favourite demesnes of thd Nor- 
man kings were protected by a system of iniquitous and cruel 
regulations, called the Forest Laws, which it became afterwards a 
great object with the assert^nrs of liberty to correct* The penalty 
tor killing a stag or a boar was loss of eyes : for Willtom loved the 
great game^ cays the Saxon Chronicle, as if he had been thehr 
lather (4). 

A more general jMWof of the ruinous oppression of p^^ ^^^^ 
William the Conqueror may be deduced from the com- putaiuoB tnm 
parative condition <rf the English towns in the reign o( ^"^"^^^ ^^' 
Edward the Confessor, and at the compilation of Domesday. At the 
former epoch there were in York 1 607 inhabited houses, at the latter 
967 $ at the former there were in Oxford 731 , at the latter 243 ; of 
172 houses in Dorchester, 100 w^e destroyed; of 848 in Derby, 
i03 ; of 4S7 in Oiest^, fiOd» Some other towns had suffered less, 
but scarcdy any one fails to exhibit marks of a decayed populatkNi. 
As to the relative numbers of the peasantry and value of lands Ht 

(i)Brttdr, whose BBfoirnessalwaTs kMpa pace twemi Dbcdtie i*d Bredy on the one side, and 

with his ability, pretends that all these were mo- Tyrrell, Petjrt, and Atwood on the other, 

nial Officer of the lilnrshtfttiehold. Bnthotwith- /•\ Maimshnrv n los Hoveden n.Wl. Orderic. 

•tandint the dlfflcnlty of disproving the«) gratnl- v,2 L ^ «♦ l^e dJ^TteU^^^^^ 

ilii^fSf r .f.^S!lS".*" ^"»«»<**T co"W nol afterwards: nadnin ombIiuq iolwn wsque ad hoc 

hare been of this deftcriptiott. See p. w. 158. ri8. rii«m t^mnnr '*■■'"'* '"^'^ '^ 

B19. and other places, the i|hertton how%ter was «""»*«"»»'"• 

not worth a baUie, tbontft It makes a fifeure in the (*) Btelmsbury, p. Hi. 

coDtronray (*l (forntiii aad ^-M^rtnaitf , be- t*) Chrt>n. SWon. p. 1»]. 
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these two periods, it woold not be easy to assert any tlung without 
a laborious examination of Domesday wAc. 
DomiDs or the The demesne lands of the crown, cxtcn»yc and scat- 
crown. tercdoyer every county, were abundantly suflBdent to 
suppcwt its dignity and magnificence (t) ; and WiUiam, Tar from 
wasting this revenue by prodigal grants, took care to let them at 
the highest rate to farm, little caring how modi the cultivators were 
racked by his tenants (2). Yet his exactions, both feudal and in the 
way of tallage from his burgesses and the tenants (d his vassals, 
were almost as violent as his confiscations. No source of income 
was neglected by him, or indeed by his successors, however trifling, 
wdiet of the unjust, Or Unreasonable. His revenues, if wecouM 

conqtteror. |p^gj Ordcricus Vitalis, amounted to 1060/. a day. 
This, in mere weight of silver, would be equal to nearly 1 ,200,000/. 
a year at present. But the arithmetical statements of these writers 
are not implicitly to be relied upon. He left at bis death a treasure 
of 60,000/., which, in conformity to his dying request, his succes- 
sor distributed among the church and poor of the kingdom, as a 
feeble expiation of the crimes by which it had been accumulated (3) ; 
an act of disinterestedness, which seems to prove that Rufus, 
amidst all his vices, was not destitute of better feelings than historians 
have ascribed to him. It might appear that William had little use 
for his extorted wealth. By the feudal constitution, as established 
during his reign, he commanded the service of a vast army at its 
His mercenary owu cxpcnsc, either for domcstic or continental war- 
iroops. f^^Q jj^^ this was not sufficient for his purpose : like 
other tyrants, he put greater trust in mercenary obedience. Some 
of his predecessors had kept bodies of Danish troops In pay ; partly 
to be secure against their hostility, partly from the convenience of 
aregular army, and the love which princes bear to it. But William 
carried this to a much greater length. He had always stipendiary 
soldiers at his conmiand. Indeed his army at the conquest could 
not have been swelled to such numbers by any other means. They 
were drawn, by the allurement of high pay, not from France and 
Brilany alone, but Flanders, Germany, and even Spain. When 
Canute of Denmark threatened an invasion in 1085, William, too 
conscious of his own tyranny to use the arms of his English subjects, 
collected a mercenary force so vast, that men wondered, says the 
Saxon Chronicler, how Uic country could maintain it. This he quar> 
tered upon the people, according to the proportion of their estates (4) . 
Feudal system e». Whatcvcr may bc thought of the Anglo-Saxon tc- 

labiishcd. nures, it isccrtain, that those of thefeudal system were 
thoroughly established in England under the Conqueror. It has 

(1) They consisted of 1422 manors. Lyttleton's his death-bed. p. 666. Though this may be his in- 
Ilenry II. toI. 11. p. 288. Tentlon, yet (acU seem to shew the componctloDs 

(2) Ciiron. Saxon, p. 1A8. of the tyrant's conscience. 

(3) liunihiirdun, p. 371. Orderlcus Vllalls pnti a (4) Chron. Saxon, p. 18S. Ingnlfos, p. 79. 
lon«f ponilcaiial speech into William's month on 
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been observed, in another part of this work, that the rights, or 
feudal incidents, of wardship and marriage were nearly peculiar to 
England and Normandy. They certainly did not exist in the for- 
mer before the conquest; but whether they were ancient customs 
of the latter cannot be ascertained, unless we had more incontestable 
records of its early jurisprudence. For the Great Customary of 
INormandy is a compilation as late as the reign of Richard Coeur de 
Lion, when the laws of England might have passed into a country 
so long and intimately connected with it. But (here appears reason 
to think, that the seizure of the lands in wardship, the selling ot 
the heiress in marriage, were originally deemed rather acts of 
violence than conformable to law. For Henry I .'s charter exjMpess- 
ly promises, that the mother, or next of kin, shall have the cus- 
tody of the lands as well as person of the heir ( 1 ) . And as the charter 
of Henry II. refers to and confirms that of his grandfath^, it seems 
to follow, that what is called guardianship in chivalry had not yet 
been established. At least it is not till the assize of Clarendon, con- 
firmed at Northampton in 1176 (2), that the custody of the heir is 
clearly reserved to the lord. With respect to the right of consent- 
ing to the marriage of a female vassal, it seems to have been, as I 
have elsewhere observed, jn'etty general in feudal tenures. But 
the sale of her person in marriage, or the exaction of a sum of mo- 
ney in lieu of the scandalous tyranny, was only the law of England, 
and was not perhaps fully authorized as such till the statute of 
Mertoninl236. 

One innovation made by William upon the feudal law is very 
deserving of attention. By the leading principle of feuds, an oath 
of fealty was due from the vassal to the lord of whom he immedi- 
ately held his land, and to no other. The king of France, long after 
this period, had no feudal and scarcely any royal authority oviT 
the tenants of his own vassals. Biit William received at Sali^ury, 
in 1805, the fealty of all landholders in England, both those who 
bdid in chief, and their tenants (3) ; thus breaking in upon the feu- 
dal compact in its most essential attribute, the exclusive depen- 
dence of a vassal upon his lord. And this may be reckoned among 
the several causes which prevented the continental notions of in* 
dependence upon the crown from ever taking root among the Eng* 
fish aristocracy. 

The best measure of William was the establishment preflemuon or 
of public peace. He permitted no rapine but his own. p"**"" p«*<*- 
The feuds of private revenge, the lawlessness of robbery, were re- 
pressed. A girl loaded with gold, if we believe some ancient wri- 
ters, might have passed safely through the kingdom (4). But this 

(1) tenm et llberomm cnstos erf t sire uxor, sire (s) Idem, p. 330. 

aliiw prt^liqaoram, qui Jiurtiis esse debeblt; et (8) Ghroa. Saxon, p. 187. 

pnecipio nt barones rael similiter se oontineaiit (4) Idem, p. 190. If . Paris, p. 10. I wili not 

ergii Alios tel flUas vel oxores homimim meonim. omit one otlier circumstance, apparently praise- 

tegef Anglo-Saxonicn, p. 184. worttay. which Ordericos mentions of William, 
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vas (he tranqoUlHy of an imperiont and ?igilaiit dnpotiini, tlw 
dei^w of which may be measured by tbeieeftctt, mwUdiiio4m- 
proTemeni of ciyjlization had any share. There is assuredly no^ 
thing to wonder at in the detestation with which the English lenf 
regarded the memory of this tyrant (l ) . Some advantages undoubt*- 
edly, in the course of human aCEihrs, eventually sprang from the 
?(orman conquest. The invaders, though without pafliaps any 
intrinsic sup^iority in social virtues over the native English, &t- 
graded aqd barbarous as these are represented to us, had at leMi 
that exterior polish of courteous and chivataric manners, and that 
taste for refinement and magnificence, which serve to elevate a 
people from mere savage rudeness. Their buildings, sacred as 
wdl as domestic, became more substantial and elegant. The learn* 
ing of the clergy, the only class to whom that word could at all be 
applicable, became infinitely more respectable in a tbari time aftaf" 
the conquest. And though this may by some be ascribed to the 
general improvements of Europe in that point during the twelfth 
century , yet I tUnk it was partly owing to the more free intercourse 
with Franco and the doser dependence upon Rome wfaidi that re* 
volution produced. This circumstance was, however, of no great 
moment to the English of those times, whose happiness could hanj^ 
be affected by the theological rqimtation of Lanfranc and Ans^n. 
Periiaps the chief benefit which the natives of that gen^ation de* 
rived from flie government of William and his successors, next to 
that of a more vigilant police, was the security they found from in- 
vasicm on the side of Denmark and Norway. The high rqiutation 
of the ConqnenNr and his sons, with the regular organizatkm of a 
feudal militia, deterred those predatory armies, which had brought 
sudi repeated calamity on England in former times. 

The system of feudal policy, though d^ved to En- 
•J^^X^iMj gland from a Frendi source, bore a very difllMnent ap- 
Kd?rin^^****^ pearance in the two countries. France, for about two 
centuriesafterthchouseofGapet had usurped the throne 
of Charlemagne's posterity, could hardly be deemed a regular confe- 
deracy, much less an entire monarchy. But in England, a govern- 
ment, feudal indeed in its Cnrm, but arbitrary in its exercise, not 
only maintained snbordinatkm, but almost extinguished liberty. 
Several causes seem to have conspired towards this radical diflerenee. 
In the first place, a kingdom, comparatively small, is much m(»re 
easily kept under controul than one of vast extent. And the fleli 
of Anglo-N(Nmian barons af t^ the conquest were flur less eonsfale- 
raUe, even rdatively ta the size of the two countries, than those 
of Fruce. The carl of Chester held, indeed, almost all that coon- 

that he tried to letrn BaffUili. to ortlMr to reader tHwttmm of Ike li«llili lo mtmM Hi ompml- 

IwllW hi oMerilUdiBf erery ata's eoapUinl, Ml hie jiiptgW. 

htiltfle4oil«Moi»torWsft4T«Mod«»e. p. •«». <t» m, ■<■■>. PWBf. U. I. JM. 
Tbto «»» it 4k0 Mrir lart of hli rtifB, M*M 4ho 
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ty (1) ; tlie earl of Shrewsbury nearly the whole of Salop. Bat 
ttiese domains bore no comparison with the dukedom of Guienne, 
or the county of^o]^louse. In general, the lordships of William's 
harons, whether this wore owing to policy or accident, were ex- 
ceedingly dispersed. Robert, earl of Morcton, for example, the 
most richly endowed of his followers, enjoyed 248 manors in Corn- 
wall, 54 in Sussex, 196 iu Yorkshire, 99 in M(»rthamptonshire, be- 
rides many in other counties (2). Estates so disjoined, however 
uiunense in their aggregate, were ill calculated for supporting a 
rebellion. It is observed by Madox, that the knighf s fees o( almost 
evory barony were scattered over various counties. 

In the next fdace, these baronial fids were held under an actual 
derivation from the crown. The great vassalsof France had usurp- 
ed their dominions before the accession of Hugh Capet, and barely 
submitted to his nominal soverdgnty. They never intended to 
yield the feudal tributes of relief and aid, ncHr did some of thmn even 
acknowledge the supremacy of his royal jurisdiction. But the 
Conqueror and bis successors imposed what conditions they would 
upon a set of barons who owed all to thefar grants ; and as mankind's 
DOtiona of right are generally founded upon prescriptfon, these 
peers grew accustomed to endure many burthens, reluctantly 
indeed, but without thatfeeBng of injury which Would have resisted 
aa attempt to impose them upon the Tiissals of the French crown. 
F<»r the same reasons, the barons of England were regularly sum- 
moned to the great council, and by their attendance in it, and con- 
emrrence in the measures which were there resolved upon, a 
compactness and unity of interest was given to the monarchy which 
was entirely wanting in that of France. But above all, the para- 
mount authority of the king's court, and those excellent Saxon tri- 
imnals of the county and hundred, kept vHthin very narrow limits 
that great support of the feudal aristocracy, the right of territorial 
jurisdictkm. Except in the counties palatine, the feudal courts 
possessed a yctj trifling degree of jurisdiction over civil, and not a 
T«py extensive one over criminal causes. 

TVe may acU to the circumstances that rendered the Hatred or Engibh 
crown powerftd during the first caitury after the con- *• Nor»wif. 
quest, an extreme antipathy of the native English towards fteir in- 
vaders. Both William Rufus and Henry I. made use of the former 
to sU*engthen tliemselves against the attempts of their brother Ro- 
bert ; though they foi^ot their promises to the English af tar attain- 
ing thefar object (3). A fact, mentioned by Ordericus Yitalis, illus- 

(1) Thif ¥a«, niKA Uie wbole, more like a great Ribble. Sereral eminent men inherited the earl- 

Freaeh fief than any EofUA earldixn. Hai^de dom ; but ufita the death of the most diatJteguMhed, 

Abrinds, nephew of William L, had barons of his Rannlf, In lass, it fell into a female Uve* and §9on 

own, one of whom held forty-six and aootber escheated to the erown. Pofdale'a Barooace* P* *>. 

Odrty naaors. Chester was firsi caUed a county JUytOeton's aeary It toL il. p. U$. 

pal^e nnder Henry U.; but it preTtously pos- (i) pugdale's Baio»a«»,p. ^ 

sessed all regaltan rights of Jurisdiction. Mttr Hie (9) W. Malmsbvry, p. ISO. eft m, %. H«T«d»A» 

forfettares of the house of Montgomery, n ac- p. ^t> QlKtVk» I^VM* P< IM^ 
quired all the cowilry between the Mersey and 



3) STATE OF EUROPE [OUP. viii. 

Urates the adyantage which the goyernment foand in tUa nalkmal 
animosity. During the siege of Bridgenortb, a town bdonging to 
Robert de Belcsmc, one of the most turbulent and powerful of the 
Norman barons, by Henry I. in 1102, the rest of the nobiUty deli- 
berated together, and came to the conclusion, that if the king could 
expel so distinguished a subject, he would be able to treat them all 
as his servants. They endeavoured therefore to bring about a 
treaty ; but the English part of Henry's army, hating Robert de 
Bdcsme as a Norman, urged the king to proceed with the siege ; 
which he did, and took the castle (1). 
T ramiT of tiM Unrestrained, therefore, comparativdy qieakiog, by 
Ko^ fforen- thcaristocratic principles which inOuencedother feudal 
"^"'' countries, tlie administration acquired a tone of rigour 

and arbitrariness under William the Conqu^t)r, which, though 
sometimes perhaps a Uttlc mitigated, did not cease during a century 
and a half. For the first three reigns we must have recourse to 
historians ; whose language, though vague, and perhaps exaggerat- 
ed, is too uniform and impressive to leave a doubt o{ Uie tyrannical 
character of the government. The intolerable exactions of tribute, 
the rapine of purveyance, the iniquity of royal courts, are con- 
tinually in their mouths. ^^God sees the wretched people," says 
the Saxon Chronicler, ^^ most unjustly oppressed; flrst they are 
despoiled of their possessions, then butchered. This was a grievous 
year (il24). Whoever had any property, lost it by heavy taxes 
and unjust decrees (2) ." The same ancient chronicle, which appeai:s 
to have been continued from time to time in the abbey of Peter- 
bcHTough, frequently utters similar notes of lamentation. 

From the reign of Stephen, the miseries of whidi 
are not to my immediate purpose, so far as they pro- 
ceeded from anarchy and intestine war (3), we are able to trace the 
character of government by existing records (4). These, digested 
by the industrious Madox into his History of the Exchequer, give us 
far more insight into the spirit of the constitution, if we may use 
such a word, than all our monkish chronicles. It was not a san- 
guinary despotism. Henry II. was a prince of remarkable cle- 
mency ; and none of the Conqueror's successors were as grosdy 
tyrannical as himself. But the system of rapacious extortion from 

(13 Do Chegne, Script Norman, p. 807. Nerer did the country raflter greater ef lb. If two 

(f}Ghroa. Soxon. p. St8. Non faelli potest nar> or three men were seen riding np to a town, all 

rari miseria, says Roger de Hoieden, qnam sosti- lu InhabilaBto left It, uUng them for plnndereffs. 

noit illo tempore [circ. ann. IIOS.] terra Anglorum And tliis lasted, growing worse and worse, throni^ 

propter reglas exactiones. p. 470. out Stephen's reign. Men said openly, that Christ 

(3) The following simple picture of that reign and his saints were asleep." p. 199. 
from the .Saxon Chronicle may be worth Inserting. (4) The earliest record in the Plpe-offlee is that 
" The nobles and bishops built castles, and filled which Madoi, In conformity to the usage of others, 
them with derlllsh and wlclced men, and oppress- dies by the name of Magnum Rotnlnm qninto Ste- 
ed the people, cruelly torturing men for their mo- phaai. But in a particular dissertation subjoined 
ney. They imposed taxes upon towns, and when to his History of the Exchequer, be inclines, thongli 
they had exhausted them of every thing, set them not decislTOly, to refer this record to the reiga of 
on Are. You might travel a day, and net find one Henry I* 
man liTlBf !■ a towB, nor any land to cilUutioB. 
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their subjects prevailed to a degree Tvhich we should rather expect 
to fiad among eastern slaves, than that high-spirited race of Nor* 
mandj, whose renown then filled Europe and Asia. The right of 
wardship was abused by selling the heir and his land to the highest 
bidder. Thatof marriage was carried to a still grosser excess. The 
kings of France indeed claimed the prerogative of forbidding the 
marriage of their vassals' daughters to such persons as they thought 
unfriendly or dangerous to themselves ; but I am not aware that 
they ever compelled them to marry, much less that they turned this 
attribute of sovereignty into a means of revenue. ButinEng- 
landy women, and even men, simply as tenants in chief, and nptas 
wards, fined to the crown for leave to marry whom they would, qr 
not to be compelled to marry any other (1) . Towns not only fined 
k)r (original grants of franchises, but for repeated confirmations. 
The Jews paid exorbitant sums for every common right of manr 
kind, for protection, for. justice. In return, they were sustained 
against their Christian debtors in demands of usury, which super- 
stition and tyranny rendered enormous (2). Men fined for the 
king's goodwill ; or that he woiild remit his anger ; or to have his 
mediation with their adversaries. Many fines seem as it were 
impo^ in sport, if we look to the cause ; though their extent, and 
the solemnity with which they were recorded, prove the humour 
to have been differently relished by the two parties. Thus the 
bishop of Winchester paid a ton of good wine for not reminding 
the king (John> to give a girdle to the countess of Albemarle ; and 
Robert dc Yaux five best palfreys, that the same king might hold 
his peace about Henry Pinel's wife. Another paid four marks for 
leave to eat (pro licenti^ comcdendi). But of all the abuses whidb 
deformed the Anglo-^orman government, none was so flagitious 
as the sale of judicial redress. The king, we are often told, is the 
fountain of justice ; but in those ages, it was one which gold alone 
could unseal. Men fined to have right done them; to sue in a cer- 
tain court ; to implead a certain person ; to have restitution of land 
which they had recovered at law (3). From the sale of that justice 
which every citizen has a right to demand, it was an easy transition 
to withhold or deny it. Fines were received for the king's help 
against the adverse suitor ; that is, for perversion of justice, or for 
delay. Sometimes they were paid by opposite parties, and, of 
course, for opposite ends. These were called counter-fihes] but 
the money was, sometimes, or as Lord Lyttleton thinks, invariably, 
returned to the unsuccessful suitor (4). 

Among a people imperfectly civilized, the most ^ 
outrageous injustice towards individuals may pass "* *"**' 
without the slightest notice, while in matters affecting the com- 

(1) Kadox, c. 10. are well selected from Madox by Hame, Appen- 

(1) Id«ai, c. 7. dlx II. : upon which account I have gone less into 

(s) Id. c. IS And 13. detail than would otherwise have been necessary. 
(4) Tbe BOft opposite instances of the euctions 

II. 3 
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tntmitjr, tbe powers of gorei^ilmeiit arc exoeediiigly ooatrotiled. It 
becomes tha;«fore an important question, what prerogative these 
Norman kings were used to exercise in raising money^ and in 
general legislation. By the prerailing feudal customs, the lord 
was entitled to demand a pecuniary aid of his yassals in oartain 
eases. These were, in England, to make his ddest son a knighti 
to marry his eldest daughter, and to ransom himsdf from captivity. 
AcocNTdingly, when such circumstances occurred, aids were levied 
hy the crown upon its tenants, at the rate of a mark or a pound 
for ev^ knight's fee (I). These aids, being stricOy due in the 
prescribed cases, were taken without requiring the consent of par* 
liamenL Escm^, which was a conunutation tor the personal 
si^viee of mflitary tenants in war, having rather the appearance 
of an indulgence than an imposition, might reasonably be levied by 
the king (H)* It was not till the diarter of John that eseoage 
became a parliamentary assessment ) the custom of commuting 
service having then grown general, and the rate of eommutatioii 
being vatiabte. 

None but military tenants could be liable for escuage (3) ,* but 
the inferior subjects of tbe orown were oppressed by tallages. The 
demesne lands of the king and all royal tovms were liable to tallage | 
M imposition far more rigorous and irregular than those whicti 
fell upon the gentry. Talkges were continually raised upon dif- 
ferent towns during all the Norman reigns, without the consent of 
parliament, which neither represented them nor cared for their in^ 
terests. The itinerant justices in their circuit usually Set this tax. 
Sotnetimes the tallage was assessed in gross upon a town^ and ool* 
lected by the burgesses : sometimes individually at the judgment of 
the justices. There was an appeal from an excessive assessment 
to the barons of the exchequer. Inferior lords might tallage their 
own tenants and demesne tovms, though not, it se^ns, without 
the king's permisrion (4). Customs upon the import and export 
of merdiandize, of which the prisage of wine^ that is, a right of tfik> 
ing two casks out of each vessel, seems the most matmal, were 
imm^n(»rially exacted by the crown. Tha« is no ^^pc^nce 
that yiese or^inated with parliament (5) . Another tax, extending 
to all the Unds of the kingdom, was Danegeld, the ship-money of 
those times. This name had been originally given to the tax un- 
ci) The reatonable cid was flxed by the statute ponere casibus. Hsc itaqne summa, qbia nomine 
df Westminster, 8 Ed W . I. c. 88., at twenty shillings flcntorom solrltor, scnlai^nm nominatnir. lHalt>siu 
for every knight's fee, and as much for every fOl. de Scaecario ad flnem. Hadox, Hist. Exchequer, 
value of land held by socage. The aid pour faire p. 23. (edit, in folio.) 

SS^^Jr^liS "2*^**' *** raised Vhenheehlejred Into (,, ^he tenant in etplte was enUttea to bt re- 

II^^.K **«';. P«" fl"« "»»'^^«'^' ^»«'» »*•. Imbursed what would have been his escuage by 

Jfi «. t .l!r ^^?"' » .... ... W8 rassals even if he performed pergonal servlw. 

(t) Fit leterdnm^ nt imnlnente vel insurgenie in M^dox c. 16 
regnum hosUum inachinatione, decemat rex de • • > 

singulis feodis militum snmmam aliquam solvi, W For the Important snl^ect of tallages, see 
marcam scilicet, vel libram unam ; undft milttibud Madox, c. 17. 

slipendia vel denatlva succedant. ttavult enlm (5) Madox, c. 18. Hale's Treatise On the tnstdiis 
princeps stlpen^Uarios qnhm domesticos beUkis ex- In Uargrtve's Tracts, vol. i. p. lit. 
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posed under Ethdrcd II m in order to raise a tribute exaetod by the 
Danes. It was afterwards applied to a permanent contribution Tor 
the public defence against the same enemies. But after the con- 
quest this tax is said to have been only occasionally required ) and 
tl]« latest instance on record of its payment is in the 20th ofHenry II. 
Its imposition aiqpears to havo been at the king's discretion (1). 

The right of general legislation was undoabtedly ^igki or i«fuii. 
fdaced in the king^ conjointly with his great council (2), *'<^"' 
or, if the expression be thought more proper^ with their adrice. 
So little opposition was found in these assemblies by the early 
Norman kings, that they gratified their own bye of pcmip, as weU 
as the pride of their barons, by consulting them in erery important 
business. Bat the limits of legislative power were extremely 
indefinite. New laws, like new taxes, affectmg the conuuunityi 
required the sanction of that assembly which was supposed to 
rqnresent it ; Imt there was no security for individuals against acts 
of prerogative, which we should justly consider as most tyrannical. 
H^ry II., the best of these monardis, banished from England the 
rdations and friends of fiecket, to the number of four hundred. At 
anoth^ time, he sent over from Normandy an iigunction that aU 
the kindred of those who obeyed a papal interdict should be ba* 
nished, and their estates confiscated (3). 

The statutes of those reigns do not exhibit to us uwiiwieiiM^ 
many provisions calculated to maintain public liberty ««» <»r «w«m 
onabroadand^Keneral foundation. And although the ^^^' 
laws then enacted have not all been preserved, yet it is unlikely 
that any of an extensively remedial nature should have left no trace 
of their existence. We find, however, what has sometimes been 
caUed the Magna Charta of Wifliam the Conqueror, preserved in 
Roger dc Hoveden's collection of his laws. We will, enjoin, and 
grants says the king, that all freemen of our kingdom shall enjoy 
their lands in peace, free from all tallage, and from every unjust 
exactii», so that nothing but their service lawfully due to us shall 
be demanded at their hands (4) . The laws of the Conqueror found 
in Hovcden arc wholly dlflkrent frcmi those in Ingulfus, and are 
suspected not to have escaped consideraUe interpolation (5) . It is 

(1) Henr. Hnntingdon, 1. t. p. 805. Dialogus dfi ttnnied, or mlhertmiymned, wereall oMMiMtieMl 

Scaecario.cll. ]ladox,e.l7. Lyttl^Um'sUeiuryll l^Inciples. 

Tol. li. p. 170. (4) Tolamns etfam ac llnntter pmetpimba «t con- 

(S) CtaaTil, Prolofu ad Traolatom de Consaciud. cedimos, ut omnes liberi homines lotlns monarclite 

(S)HoT6deB, p. 496. LytUeUMi, to), ii. p. UO. pradlcU nfni nottri liabaant «t toneaal t«n«8 suaa 

The latter says that this edict most have beea etpossessionessuasbea^.etinpace.libereabonnl 

framed bf the kin; with the adrice and aswnt of «iactiMM iDjsstA, et ah onuii talla^o, it* f«6d 

his coonciL But if he means his great council, I nihU ah lie exifatnr Tel capiatar, njsi serTtUnm 
eaaaot suppose that all the barons and tenants in . iAim lUwrmm, quod de Jure nolMs Cacere debeat et 

capite coyld bare been duly somnoned to a council facere tenentnr ; et prout statutom est its, et Ulis k 

)ield beyond seas. Some EngUsh barons might nobis datum etoonoessua Jure b»rediUrio in peiv 

doubtless hare been with the king, as at Venieuil petoum per commune concilium tolius regni nostrl 

in 1176, where a mixed assembly of English and predicli. 

French enacted laws for both countries, beocdict. (5) Selden, i6 lU&taemm. ttodf (Treatise tm 

Abbas apud bunie. So at Northampton in 1163, CooTOcations, p. S49.) itilars from th6 irords of 

several Morman barons voted ^ nor is any noOco Hoveden, that they were allured frota tht frtnch 

taken of this asirn^pUar. f jtz S^eo, ibid. So origloal }>t Clt«tU. 
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remarkable that no reference is made to this concession of William 
the Gonqnercn* in any subsequent charter. Howeyer it seems to 
comprehend only the feudal tenants of the crown. Mor does the 
charter of Henry I., though so much celebrated, contain any thing 
specially expressed but a remission of unreasonable reliefs, ward- 
ships, and other feudal burthens (1). It proceeds however to dcr 
Clare that he gives his subjects the laws of Edward the Confessor, 
with the emendations made by his father with consent of his ba^ 
rons (2) . The charter of Stephen not only confirms that of his prcr 
decessor, but adds, in fuller terms than Henry had used, an express 
concession of the laws and customs of Edward (3). Henry II. is 
silent about these, although he repeats the confirmation of his 
grandfather's dharter (4). The people however had begun to look 
back to a more ancient standard of law. The Ncnrman conquest, 
and all that ensued upon it, had endeared the memory 4)f their 
Saxon government. Its disorders were forgotten, <Nr, raUier, were 
less odious to a rude nation, than the coercive justice by which 
they were afterwards restrained (5) . Hence it became the favourite 
cry to demand the laws of Edward the Confessor ; and the Normans 
themselves, as they grew dissatisfied with the royal admim'stration, 
fell into these English sentiments (6). But what these laws were, 
or more properly perhaps, these customs subsisting in the Goii« 
fessor's age, was not very distinctly understood (7). So far how- 
ever was clear, that the rig(H*ous feudal servitudes, the weighty 
tributes upon poorer freanen, had never prevailed before the 
conquest. In claiming the laws of Edward the Confessor, our 
ancestors meant but the redress of grievances which tradition told 
them had not always existed. 

Richard 1.S ^^ ^® bighly probable, independently of the evidence 
chancellor depflls- Supplied by the charters of Henry I. and his two suc- 
ed by the baroni. ^^ggQ^g^ fj^^ 3 g^^gg ^f opprcssiou had loug bccu Stimu- 
lating the subjects of so arbitrary a government, bef(n*e they gave 
any demonstrations of it sufficiently palpable to find a place in his^ 

(1) Wllklns, p. 134. cerni possit hodlb, de llberls loqnor, qnis Angllcns, 

(s) A great Impression U said to haye been made qal> Normannns sit genere ; exceptis danUxat as- 

on the barons confederated against John, by the criplltiis qui Tillani dlcuntur, qnibus non est libe- 

production of Henry I.'s charter, whereof they rum obstantibusdominlssuis it sni status condltlone 

had been Ignorant. Matt. Paris, p. SIS. But this discedere. Eapropter pene qulcunqoe sic hodi6 

could hardly have been the existing charter, for occisus reperitur, ut murdrum punitur, exceptis 

reasons alleged by Blackstone. Introduction to his quibuscerta sunt utdiximusserTillsconditlonis 

Magna Charta, p. 6. indicia, p. 86. 

(8) Wilklns, Leges Anglo-Saxon, p. 810. 0) Non quas tulit, sed quas observaTcrit, says 

\/. j^ Q gjg 'William of Malmsbury, concerning the Confessor's 

)J ' „ ' . . , , . _, .^ J«ws. Those bearing his name In Lambard and 

(5) Thebaxon Chronicler complains of aw ttenar- w„k|„. ^^e evidently spurious, though itmay not 
gemot, as he calls it, or as8i»!s, held at Leicester ^e easy to Hx upon the time when they were forged, 
in lis*, where forty-four Ihieres were hanged, a Those found in Ingulfus, In the French language, 
greater number than was ever before known ; It ^^ ^^^ ,„^ ^^ confirmed by William the 
was said that many suffered unjustly, p. 8S8. . Conqueror. Neither of these collections, howeyer, 

(6) The dlsllBctlon between the two nations was can be thought to have any relation to the civil H- 
pretty well obliterated at the end of Henry Il.'s berty of the subject. It has been deemed more 
reign, as we learn from the Dialogue on the Ex- rational to suppose, that these longings for Ed- 
chequer, then written ; Jam cohabitantibus Anglicis ward's laws were rather meant for a mild admiais^ 
•t Normannts, et altemtrftm uxores ducentibus yei tration of government, free from unjust Norman 
nobejitibiis, sie permiite rant nationes, ut yix dis- iimovations, thtn any written and deanitive system. 
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lory, fidt tb^^ lure certaiiily no instanoesof rebellioD^or cTen, as 
far as we know, of a constitutioiial resistance in pariiament, down 
to the reign of Richard I. The revest of the earls of Leicester and 
NcHrfolk against Henry II., which endangered his throne and com- 
prehended his children with a large part of his barons, appears not 
to have been founded even upon the pretext of public grieyances* 
Under Richard I., something nKMre of a national spirit began to 
shew itself. For the king haying left his chancellor William Long- 
diamp joint regent and justiciary with the bishop of Durham during 
his crusade, the foolish insolence of the former, who excluded his 
eo-adjutor from any share in the administration, provoked every 
one of the nobility* A convention of these, the king's brother 
pacing himself at theur head, passed a sentence of removal and ba« 
nishment upon the chancellor. Though there might be reason to 
oooceive that this would not be un[deasing to the king, who was 
already apprised how much Longchamp had abused bis trust, it 
was a remarkable assumption of power by that assembly, and the 
earliest authority for a leading principle of our constitution, the 
responsibility of ministers to parliament. 

In the succeeding reign of John, all the rapacious ^^^^ ^^^ 
fxactions usual to these Ncmnan kings were not only ^ 

redoubled, but mingled with other outrages of tyranny still more 
intolerable (1). These too were to be endured at the hands of a 
prince utterly contemptible for his folly and cowardice. One is 
snrprised at the forbearance displayed by the barons, till they took 
' ttms at length in that confederacy which ended in establishing the 

I Great Charter of Liberties. As this was the first effort towards a 
legal government, so is it beyond comparison the most important 
event in our history, except that Revolution without which its be- 
nefits would rapidly have been annihilated. The constitution of 
England has indeed no single date from which its duration is to be 
reckoned. The institutions of positive law, the far more important 
A changes which time has vn*ought in the order of society during six 
^hundred years subsequent to the Great Charter, have undoubtedly 
lessened its direct application to our present circumstances. Rut 
it is still the key-stone of English liberty. All that has since 
been obtained is little more than as confirmation or commentary; 
and if every subsequent law were to be swept away, there would 
still remain the bold features that distinguish a free from a despotic 
monarchy. It has been lately the fashion to depreciate the value 
of'Magna Charta, as if it had sprung from the private ambition of 
a few selfish barons, and redressed only some feudal abuses. It is 
indeed of little importance by what motives those who obtained it 

fl) In 1207. John took a MTenth of the moreables in dehanchlng their wires end deuf htert were, a 

of Uj and spiritoal persona, cnncUa nramrarantl- unialiy happena, the most exasperating proTOC« 

lMM,iedcontradleerenonaudentlbiis. Matt. Paris, tion. 
P- IM, «d. 1684. 9ut bis insults upon t|ie nobility 
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weregnided. The real characton of men mostdMhigQUitd in the 
iramactiOM of that time are not easily detertnined [at present. Yet 
if we bring these ungrateAil snspicioiis to the test, they prove des- 
titute of all reasonable foondation. An equal distribution of civil 
rights to all classes of Areemen forms the peculiar beauty of the 
carter. In this just solicitude for the people, and in the tnodera- 
tion which infringed upon no essential prerogative of the monardiy, 
we may perceive a liberality and patriotism very unlike the selfish- 
ness which is sometimes rashly imputed to these ancient barons. 
And, as far as we are guided by hist(»rical testimony, two great 
men, the pillars of our church and state, may be considered as en- 
titled beyond the rest to the glory of this monument; Stephen 
Langton, archbishop of Canterbury, and William, earl of Pembroke, 
To their temperate zeal for a legal government, England was in- 
debted during that critical period for the two greatest blessings that 
patriotic statesmen could confer ; the establishment of civil liberty 
upon an immoveable basis, and the preservation of national inde- 
pendence under the ancient line of sovereigns, which rasher men 
were about to exchange for the dominion of France. 

By the Magna Charta of John, reh'efe were limited to a certain 
sum, according to the rank of the tenant, the waste committed by 
guardians in chivalry restrained, the disparagement in matrimony 
of female wards forbidden, and widovrs secured from compulsory 
marriage. These regulations, extending to the sub-vassals of the 
erown, redressed the worst grievances of every military tenant in 
England. The franchises of the city of London and of all towns . 
and boroughs were declared inviolable. The freedom of ccnnmerce 
was guaranteed to alien merchants. The court of Common Pleas, ' 
instead of following the king^s person, was fixed at Westminster. 
The tyranny exercised in the neighbourhood of royal forests met 
with some check, which was ftarther enforced by the Charter of 
Forests under Henry III. 

But the essential clauses of Magna Charta are those which protect, 
the personal liberty and property of all freemen, by giving security 
from arbitrary imprisonment and arbitrary spoliation. * ' No freer 
man (says the 29th chapter of Henry III.'s charter, which, as the 
existing law, I quote in preference to that of John, the variations 
not being very material) shall be taken or imprisoned, or be dis- 
seised of his freehold, or liberties, or free customs, or be outlawed, 
or exiled, or any otherwise destroyed ; nor will we pass upon hint, 
nor send upon him, but bjr lawfril judgment of his peers, or by the 
law of the land (1). We will sell to no man, we win not deny, or 

(1) Nisi per legale jndioiain tMurlum snoram, vel trial by Jarjr, throngh which a party's goods 

per legem terra. Sereral eiplanatlons hare been person may be Ulien. But one may doubt wheth 

offMred of Che tltematlTe elanse ; whieh leme have theae were In eontemplatlon of the flrameri 

referred to Judgment hy delavll or demttrrer ; Magna Oharta. In an entry of tfaeeharter of il 

others to the process of attachment for contempt by a eentempoiny hand, preserTed In a book 

CerMnly theie «re m«iy legal procedures besides the t«w»-elerk's oOlee In LOhdon, called Ub 
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delay to any man JosUae or right." It ia obvioaa that 9mt worda, 
interpreted by any honest court of law, convey an ample aecnrity . 
for the two main rights of d yiI society. From the era, flierefore, 
of King Jdtok's charter, it most have been a dear principle of our 
constitution, that no o^an can be detained in prison wilhout trial. 
Whether courts of justice framed the writ of Habeas CcMrpus in 
conformity to the spirit of this clause, or found it already in their 
regist^, it became from that era the right of every subject to de- \ 
mand it. That writ, rendered more actively remedial by the sta- 1 
tute of Charles II., but founded upon the broad basis of Magna 1 
Charta, is the principal bulwark of English liberty; and if ever f 
temporary circumstances, or the doubtful plea of political neces- 
sity, shall lead men to look on its denial with apathy, the most ^. 
distinguishing characteristic of our constitution will be eflhced. ^.^ 

As the clause recited above protects the subject from any ab- 
solute spoliation of his freehold rights, so others restrain the ex- 
cessive amercements which hadan almostequally ruinous operation. 
The magnitude of his oflTenee, by the Uth clause of Henry III.'s 
charter, must be the measure of his fine ; and in every case the 
eofUenement (a word expressive of chattels necessary to each man's 
station, as the arms of a gentleman, the m^chandise of a trader, 
the plough and waggons of a peasant) was exempted from seizure. 
A provision was made in the charter of John, that no aid or escuage 
slKmld be imposed, except in the three feudal cases of aid, without 
consent of parliament. And this was extended to aids paid by the 
dty of London. But the clause was omitted in the three charters 
granted by Henry III., though parliament seem to have acted 
upon it in most part of his reign. It had however no reference to 
tfidlages imposed upon towns without their consent. FourscMre 
years w^e yet to elapse before the great principle of parliamentary 
taxation was explicitly and absolutely recognized. 

A law which enacts that justice shall neither be sold, denied, 
nor delayed, stamps with infamy that government under which it 
had become necessary. But from the time of the charter, accord- 
ing to Madox, the disgraceful perversions of right, whiich are upon 
record in the rolls of the exchequer, became less frequent (1). 

From thisflsra anewsoul was infused into the pec^le suieorthecons 
of England. Har liberties, at the bestlong in abeyance, futnuffn nmier 
became a tangible possession, and those indefinite aspi- "^"^ "'* 
rations for the laws of Edward the Confessor were changed into a 
steady regard for the Great Charter. Pass but from the Imiary of 
Roger de Hoveden to that of Matthew Paris, from the second Henry 

eutniMrwn et -Eftcpm tiiUqoonuD, a varioot ad. ate. azfiept upon a lawful causa of action or 
reading, ef per legem terns, occnn. Blackstone'f indictment found by the verdict of a Jary. Tlib 
Cbarten, p. 4t. And tke word vel it to frequently really seems as good u any of the disjunetire in- 
used for et, that I am not wholly free from a sus- terpretalions -, hot I do not offer it with much coa- 
picion, that it was so intended in this place. The fldence. 
meaning will be, that no person shall be disseis- (t) Hist, of Exchequer, f. it. 
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to the third, and judge whether the Tictoriooi straggle had not 
eicJted an energy of public spirit to which the nation was bebure 
a stranger. The strong man, in the sublime language of Milton, 
was aroused from sleep, and shook his invincible locks. Tyranny 
indeed and injustice will by all historians, not absolutely servile, be 
noted with moral reprobation ; but never shall we find in the Eng- 
lish writers of the twelfth century that assertion of positive and na- 
tional rights which distinguishes those of the next age, and parti- 
cularly the monk of St. Alban's. From his prolix history wc may 
collect three material propositions as to the state of the English 
constitution during the long reign of Henry III. ; a prince to whom 
the epithet of worthless seems best applicable ; and who, without 
committing any flagrant crimes, was at once insincere, ill-judging, 
and pusiUanimous. The intervention of such a reign was a very 
fortunate circumstance for public liberty ; which might possibly 
have been crushed in its infancy, if an Edward had immediately 
succeeded to the throne of John. 

1. The Great Charter was always consid^ed as a fundamental 
law. But yet it was supposed to acquire additional security by fre- 
quent confirmation. This it received, with some not inconsiderable 
variations, in the first, second, and ninth years of Henry's reign. 
The last of these is in our present statute-book, and has never re- 
ceived any alterations ; but Sir E. Coke reckons thirty-two instances 
wherein it has been solenmly ratified. Several of these were dur- 
ing the reign of Henry III., and were invariably purchased by the 
grant of a subsidy (1). This prudent accommodation of parliament 
to the circumstances of their age not only made the law itsdf 
appear more inviolable, but established that correspondence between 
supply and redress, which for some centuries was the balance-spring 
of our constitution. The charter indeed was often grossly violated 
by the administration. Even Hubert de Burgh, of whom history 
speaks more favourably than of Henry's later favourites, though a 
faithful servant of the crown, seems, as is too often the case with 
such men, to have thought the king's honour and interest concerned 
in maintaining an unlimited prerogative (2) . The government was 
however much worse administered after his fall. From the great 
diflBculty of compelling the king to observe the boundaries of law, 
the English clergy, to whom we are much indebted for their zeal in 
behalf of liberty during this reign, devised means of binding his 
conscience, and terrifying his imagination by religious-sanctions. 
The solemn excommunication, accompanied with the most awful 
threats, pronounced against the violators of Magna Charta, is well 
known from our common histories. The king was a party to this 
ceremony, and swore to observe the charter. But Henry III., 
though a very devout person, had his own notions as to the validity 
of an oath that affected his power, and indeed passed his life in a 

(1) Matt. Paris, p. 17J. (t) M. Pari*, p. M4. 
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scries of pcrjories. Accordiog to the creed of that age, a papal 
dispeosation might annul any prior engagement; and he vfas ge- 
nerally on sufficiently good terms with Rome to obtain such an 
indulgence. 

2. Though the prohibition of levying aids or escuages without 
consent of parliament had been omitted in all Henry's charters, an 
omission (or which we cannot assign any other motive than the 
disposition of his ministers to get rid of that restriction, yet neither 
one nor the other seems in fact to have been exacted at discretion 
throughout his reign. On the contrary, the barons frequently re- 
fused the aids, or rather subsidies, which his prodigality was always 
demanding. Indeed it would probably have been impossible for 
the kini^r, however frugaK stripped as he was of so many lucrative 
though oppressive prerogati\('S by the Great Charter, to support 
the expend i ture of government from his own resources. Tallages 
on his demesnes, and, especially on the rich and ill-affected city of 
London, he imposed wilhoul scruple ; but it does not appear that he 
ever pretended to a right of general taxation. We may therefore 
take it for granted, that the clause in John's charter, though not 
expressly renewed, was still considered as of binding force. The 
king was often put to great inconvenience by the refusal of supply ; 
and at one time was reduced to sell his plate and jewels, which the 
citizens of London buying, he was provoked to exclaim with envious 
spite against Iheir riches, which he had not been able to exhaust (1 ). 

3. The power of granting money must of course imply the power 
of withholding it; yet this has sometimes been little more than a no- 
minal privilege. But in this reign the English parliament exercised 
their right of refusal, or, what was much better, of conditional as- 
sent. Great discontent was expressed at the demand of a subsidy 
in 1237; and the king alleging that he had expended a great deal of 
money on his sister's marriage with the emperor, and also upon his 
own, the barons answered, that he had not taken their advice in 
those afibirs, nor ought they to share the punishment of acts of 
imprudence they had not committed (2) . In 1 241 , a subsidy having 
been demanded for the war in Poitou, the barons drew up a re- 
monstrance, enumerating, all the grants they had made on former 
occasions, but always on condition that the imposition should not 
be turned into precedent. Their last subsidy, it appears, had been 
paid into the hands of four barons, who were to expend it at their 
discretion for the benefit of the king and kingdom (3) ; an early 
instance of parliamentary controul over public expenditure. On 
a similar demand in 1^44, the king was answered by complaints 
against the violation of the charter, the waste of former subsidies, 
and the mal- administration of his servants (4). Finally the barons 

(1) M. Parif , p. 650. (3) Id. p. M5. 

(i) Qaod bee omnia sine constllo fldeltnra suo- (4) Id. p. 868. S7t. Matthew Paris's ianguago is 

ram fecerat, nee debuerant ot(so pcenoB participes, particularly nncoortly : rex tiim instanUiisimi, no 

VA faerant & culpa Immunes. p. 867. dicaiu impudentfssime. auxilium pceuniare ab iis 
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poiiUvelf roliMed any money; and he extorted 4M0 marks from 
the city of London. Some years afterwards they declared their 
readiness to burthen thonselves more than ever, if they eopld se- 
cure the observance of the charter ; and requested that the Justl* 
ciary, Chancellor, and Treasurer might be appointed with consent 
of parliament, according, as they asserted, to ancient eustcmi, and 
might hold their offices during good behaviour (1). 

Forty years of mutual dissatisfaction had elapsed, when a signal 
act of Henry's improvidence brought on a crisis which endangered 
his throne. Innocent I Y. , out of mere animosity against the kmilj 
of Frederic II., left no means untried to raise up a competitor tot 
the crown of Naples, which Manfred had occupied. Richard earl 
of Cornwall having been i»iident*enough to decline this speculation, 
the pope oS^ed to support Henry's second son, Prince Edmund. 
Tempted by such a prospect, the silly king involved himself in irre- 
trievable embarrassments by prosecuting an enterprize which could 
not possibly be advantageous to England, and upon which he entered 
without the advice of his parliantent. Destitute himself of money, 
he was compelled to throw the expense of this new orusade upon the 
pope ; but the assistance of Rome was nev^ gratuitous, and Henry 
actually pledged his kingdom for the money which she might expend 
ina war for her advantage and his own (2). He did not even want the 
efirontery to tell the parliament in 1257, introducing bis son Edmund 
as king of Sicily, that they mere bound for the repayment of 14,000 
marks with interest. The pope had also, in furt^ranceot the Nea- 
politan project, conf^red upon Henry the tithes of all benefices in 
England, as well as the first-fruits of such as should be vacant (3). 
Such a concession drew upon the king the implacable resentment of 
his clergy, already complaining of the cowardice or connivance that 
had during all his reign expos^ them to the shameless exactions of 
IRoBoe. Henry had now indeed cause to regret his precipitancy. 
Alexander lY ., the reigning pontiff, threatened him not only with a 
revocation of the grant to his scm, but with an exoMnmunication and 
general interdict, if the money advanced on his account should not 
be immediately repaid (4), and a Roman agent explained the dmnand 
to a parliament assembled at liondon. The sum requh^ was so 

Iteram poslularet, totieg IsBsi et UlusI, eontradlxe- grtat officers by tb«lr ceoBent. p. W. WMl l)ad 

, runtei nnanimiter et ono ore In facie. been in fact tbe practice of fdnper icings, I do not 

(1) Da coQiinvni consilio ragni, sicit ab antiqno know ; but it if not liltetr to bafe been sneh as 

con8netametJustuin.p.778. This was not so great tbey represent. Henry, however, liad named the 

an encroachment as It may appear. Ralph de archbish<q> of Torli to the regency of the l(Ingd<»m 

MeTille, bishop of Chichester, had been made Chan- daring his absence beyond sea In m% de eonsUio 

cellor in IttS, assensn totins regni ; itaqne scilicet omnium comitnm et baronnm nostrorum et om- 

Bt non deponeretnr a|> ejns sigillt cmstodit nisi t»- ninm fldellnm nostronim.T-ByBer, 1. 1. p. 400. 

tins regni ordlnante consensu et consilio. p. 866. (>] Rymer, t. i. p. T71. 

Accordingly, the king demanding the great seal (S) P. 818. 

from him in 1SS6, he refused to give it iip, alleg- (4) Rymer, 1. 1, p. 6SS. This laapspiclous nefo- 

ing that having received it In the general council tlatlon for Sicily, which Is not altogether unlike 

of the kingdom, he could not resign it without the that of James I. about the Spanish match. In its 

same authority, p. 86S. And the parliament of 1248 folly, b^d success, and the dissatisfaction it occa- 

complained that the king had not followed the stoned at home, receives a good deal of illnstra- 

steps of his predecessors in appointing these three tion from documents in Rymer's coHectioni. 
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enarm&os^ ^^ arc Udd, that it struck all tha hearcra wiUi aatopiah- 
iQent aod horror. The nobility of the realm were indignant to 
think that one man's supine folly should thus bring them to ruin (1). 
Wbo can deny that measures beyond the (Hrdinary course of the 
constitution were irccessary to controul so prodigal and injudicious 
a sovereign ? Accordingly, the barons insisted that twenty-four 
persons should be nominated, half by the king, and half by them* 
selves, to reform the state of the kingdom. These were appointed 
on (he meeting of the parliament at Oxford, after a prorogation. 

The seven years that followed are a revolutionary period, the 
events of which we do not 6nd satisfactorily explained by the bisto* 
rians of the time (2) . A king divested of prerogatives by bis peo|da 
soon appears even to themselves an injuml party ; and, as the ba* 
ronial oligardiy acted with that arbitrary temper which is never 
pardoned in a government that has an air of usurpation about it, the 
royalists began to gain ground, chiefly through the defection of 
some who had joined in the original limitations imposed on the 
crown, usually called the provisions of Oxford. An ambitious 
man, confident in bis talents and popularity, ventured to display too 
marked a superiority above his fellows in the same cause. But 
neither his character, nor the battles of Lewes and Evesham fall 
strictly within the limits of a constitutional history. It is however 
important to observe, that, even in the momentof success, Henry III. 
did not presume to revoke any part of the Great Charter, His vic- 
tory bad been achieved by the arms of the English nobility, who 
bad, generally spaaking, concurred in tbe former measures against 
bis government, and whose opposition to the earl of Leicester's 
usurpation was compatible with a steady attachment to constitu- 
tk)Qallib^ty(3). 

Tbe opinions of eminent lawyers are undoubtedly, 
where legislative or judicial authorities fail, the b^t tbe^pNi^tiT^J 
evidence that can be adduced in constitutional history, JJJJJ^^ '~'» 
It will therefore be satisfactory to select a few passages 
from Bracton, himself a judge at the end of Henry III/s reign, by 
whidi the limitations of prerogative by law will clearly appear to 
have been fully established. " The king," says he, '' must not be 
subject to any man, but to God and the law $ for the law makes him 
king. Let the king therefore give to the law what the law gives 
to him, dominion and power ; for there is no king where will and 
not law bears rule (4)/' ^^ The king ( in another plac^) can do 

(I) Qnaati^ pecnoto ftd tantam iscendit snii- afterwardt enacted in tbe statute of Harlebridge. 

Biam, at stnporem siiDDl et horrorem in auribus (t) The earl efGIocester, wbose personal quarrel 

geueraret andientinm. Dolnit igitur nobilitas re;- vltb Montfort had overtbrown the baronial oU- 

ni, se vnlns bomlnls Ita cooftindi auplat slmplici- garchy, wrote to the king In 1S67, ut prorislones 

tate. M. Paris, p. 827. Oxoole teneri faclat per regnuin saum, el ut pro- 

(2; Tbe best account of the |Mrof isions of Oxford missa sibi apud Eresham de facto compleret. Vatt. 

In 1290 and tbe circumstaAH^ counected vU^ Paris, p. WO. 

them Is found in the fiavUm Annals. 9. Gale it (k)l. I. c. 9f 
Scriptores. 9< *^' Vftoy of ib^ Pf OTislops were 
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nothing on earth, being the minister of God, but what he can do by 
law; nor is what is said (in the Pandects) any objection, that what- 
ever the prince pleases shall be law; because by the words that 
follow in that text it appears to design not any mere will Of the 
prince, but that which is established by the advice of his counsel- 
lors, the king giving his authority, and deliberation being had upon 
it (1)." This passage is undoubtedly a misrepresentation of the 
famous lex rogia, which has ever been interpreted to convey the 
unlimited power of the people to their emperors (2). But the very 
circumstance of so perverted a gloss put upon this text is a proof 
that no other doctrine could be admitted in the law of England. 
In another passage, Bracton reckons as superior to the king, **not 
only God and the law, by which he is made king, but his court of 
earls and barons; for the former ( comites) are so styled as asso- 
ciates of the king, and whoever has an associate, hiais a master (3) ; 
so that if the king were without a bridle, that is, the law, they 
ought to put a bridle upon him (4)." Several otherj passages 
in Bracton might be produced to the same import; but these are 
sufficient to demonstrate the important fact, that however extensive 
or even indefinite might be the royal prerogative in the days of 
Henry III., the law was already its superior, itself but made part 
of the law, and was incompetent to overthrow it. It is true, that 
in this very reign the practice of dispensing with statutes by a non- 
obstante was introduced, in imitation of the papal dispensations (5). 
But this prerogative could only be exerted within certain limits, 
and however pernicious it may be justly thought, was, when thus 
understood and defined, not, strictly speaking, incompatible with 
the legislative sovereignty of parliament. 
«. ..^ ^ In conformity with the system of France and other 

The king's coart - , - . , .^ "^ . i. .« ■ . i 

feudal countries, there wasonestandmgcouncil, which 
assisted the kings of England in the collection and management of 
their revenue, the administration of justice to suitors, and the 
dispatch of all public business^ This was styled the king's court, 
and held in his palace, or wherever he was personally present. It 
was composed of the great officers; the chief justiciary (6), the 

(1) L. lii. c. e. These words are nearly copied Anglte et pacem regni noatri ;and all persons were 

from GlanTll's introdnction to his treatise. enjoined to obey him tanqnam Jnstitiario nostro. 

(S) See Selden ad Fletam, p. 1046. Rymer, 1. 1. p. 181 . Sometimes, howerer, the kinf 

(S) This means, I suppose, that be who acts with Issued his own writ de ultra mare, The first time 

tlie consent of others mnst be in some degree re- when the dignity of this oflfice was impaired was 

strained by them ; bat it is 111 expressed. at the death of John, when the Justiciary, Hubert 

(4) L. ii. c. 16. de Burgh, being besieged in Dover Castle, those 

(5) M. Paris, c. 701. who proclaimed Henry UI. at Glocester, constituted 

(6) The Chief Justiciary was the greatest subject the earl of Pembroke governor of the king and 
In England. Besides presiding in the king's court, kingdom, Hubert still retaining his oiBce. This is 
and in the exchequer, he was originally, by virtue erroneously staled by Matthew Paris, who has 
of his ofllce, the regent of the kingdom during the misled Spolmap in his Glossary; but the truth 
absence of the sovereign ; which, till the loss dt appears from Hubert's answer to the articles of 
Normandy, occurred very frequently. Wriu, at charge against him, and from a record in Madox's 
^uch times, ran in his name, and were teste'd by Hist, of Exch. c. si. note A, wherein the earl of 
him. Madox. Hist, of Excheq. p. 16. His appoint- Pembroke is named rector regis et regni, and Hu- 
ment upon these temporar)- occasions was express- bert de Burgh Justiciary. In 1S41, the archbishop 
ed, ad custodiemluui loco nostro teraam nosircm of York was appointed to the regency during 
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cbancellor, the constable, marshal, chaiiiba*lain, steward, and 
tneasurer, with any others whom the king might appoint. Of this 
great court there was, as it seems, from the beginning, a particular 
branch in which all matters relating to the revenue were exclu- 
sively transacted. This, though composed of the same persons, yet 
being held in a different part of the palace, and for different 
business, was distinguished from the king's court by the name of 
the exdiequer ; a separation which became complete, The eovt or n- 
when dvll pleas were decided and judgments reccnrded «k«v>«r- 
in this second court (1). 

It is probable, that in the age next after the conquest, few causes 
in which the crown had no interest were carried before the royal 
tribunals; ey^ry man finding a readier course of justice in the 
manor or county to which he belonged (2). But, by degrees, this 
supreme jurisdiction became more familiar; and as it seemed less 
li2d>le to partiality or intimidation than the provincial courts, suitors 
grew willing to submit to its expensiveness and inconvenience. It 
was obvioudy the interest of the king's court to give such equity and 
steadiness to its decisions as might encourage this disposition. 
Nothing could be more advantageous to the king's authority, nor, 
what perhaps was more immediately regarded, to his revenue ; 
since a fine was always paid for leave to plead in his court, or to 
remove thilher a cause commenced below. But because few, com- 
paratively speaking, could have recourse to so distant a tribunal as 
that of the king's courts and perhaps also on account of the attach- 
ment which the English felt to their ancient right of trial by the 
neighbouring freeholders, Henry II. established itinerant justices, 
todecidecivil and criminal pleaswithineachcounty (3). institauon of jmt 
This excellent institution is referred by some to the «<»• <>'««•»*«• 
twenty-second year of that prince ; but Madox tracesitseveral years 
higher (4). We have owed to it the uniformity of our common 
law, which would otherwise have been split, like that of France, 
into a multitude of local customs ; and we still owe to it the assu- 
rance, which js felt by the poorest and most remote inhabitant of 
England, that his right is weighed by the same incorrupt and acute 
understanding upon which the decision of the highest questions is 
reposed. The justices of assize seem originally to have gone their 
circuits annually ; and as part of their duty was to set tallages upon 

Henry's abseoce to Poitoa, wtthont the Utte of time of Henry U. by Richard bbhop of Ely, ihoufk 

Josticiary. Rymer, t. i. p. 410. Still the office was commonly ascribed to Gerrase of Tilbury. This 

so considerable, that the barons who met in the treatise he will And subjoined to Madox*s work. 
Oxford parliament of 1J58 Insisted, that the Justi- (jj omnls caasa terminetur comitatu, ie\ hnn- 

clary should be annually chosen with their appro- dredo, Tel hallmoto socam habentiom. Leges 

bation. But the sul^qiient successes of Henry Henry I. c. 9. 
prevented this being established ; and Edward I. nui«^- a» g^..^^^ « •• 

discontinued the office altogether. («) ^'•*«^ *» Scaccario, p. S8. 

(1) For every thing that can be Itnown about the (4) Hist, of Exchequer, o. Hi. Lord Lyttleton 

Curia Regis, and especially this branch of it, the thinks that this institution may' have been adopted 

student of our constitutional history should have in imilatleu of Louis VL, who half a century be- 

recourse to Hadox's History of the Exchequer, fore had Introduced a similar regulation In his 

and to the Dialogus de Scaccario, written in the dominions. Hist, of Henry U. vol. Ui. p. S06. 
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royal towns, and ioperUitend Ihe coUecUon of the revenae, we 
may be certain that there ooold be no long interval. This annual 
visitation was expressly conflnned by the twelfth section of Magna 
Ghana, which provides also, that no assize of novel disseisin, or 
mort d'ancestor, should be taken except in the shire where the 
lands in controversy lay. Hence this clause stood opposed on the 
one hand to the encroachments of the king's court, which might 
otherwise, by dravdng pleas of land to itself, have defeated the 
suitor's right to a jury from the vicinage } and on the other, to those 
of the feudal aristocracy, who hated any interference of the crown 
to chastise their violations of law, or controul their own juris- 
diction. Accordingly, while the confederacy of barons against 
Henry III. was in its ftiU power, an attempt was made to prevent 
the regular circuits of the judges (I). 

nift eomi or Long after the separation of the excbequnr from the 
GauHHipiMi* idug'g eourt, another brand! was detached tor Ihe 
decision of private suits^ This had its beginning, in Madox's opi* 
nion, as early as the reign of Richard I. (2) . But it vms oom|Aetely 
established by Magna Charta. ^^ Common Pleas/' it is said in the 
fourteenth clause, ^^ shaU not follow our court, but be held in some 
certain {dace." Thus was formed the Court of C(mimon Bench at 
Westminster, with ftill and, strictly speaking, exclusive jurisdiction 
over all civil disputes, where neither the king*s interest nor any 
matter savouring of a criminal nature was conc^ned. Fcmt of sodi 
disputes neither the court of king's bendi, nor that of exchequer, 
can take cognizance, except by means of a legal Qction, which in 
ihe one case supposes an act of force, and in theothera debt to the 
crown. 

orifiii of the The principal oflBcers of state, whto had originally 
coamoB uw. ijeen efiSective members of the king's cowt, began to 
withdraw from it, after this separation into three courts of justice^ 
and left their places to regular lawyers; though the treasurer and 
chancellor of the exchequer have still seats on the equity side of 
that court, a vestige of its ancient constitution. It would indeed 
have been difficult for men bred in camps or palaces to ftilfil the 
ordinary functions of judicature, under such a system of law as 
had grown up in England. The rules of legal dcicision among a 
rude people are always very simple; not serving mudi to guide, 
far less to controul, the feelings of natural equity. Such were 
those which prevailed among the Anglo-Saxcms ; requiring no 

(1) JnsUoltrit i««i8 ABflln, qui dtenntar Mfterif , might preside in the two eowrts, tt well m la the 
missl Herfordiam, pro suo exAqnendo oSloto repel- exchequer. After the erection of the 



Inntur, allegantlhiu his qui regl adrersabantur. Bench, the style of the sliperior eo«rt heffan to 

ipgos centra formam proTisionom Oxonis) nuper alter. It ceased by degrees to be cnIM thekiiMl's 

tactamm Tenisse. Cbron. Mc. THret. A. H. 1160. donrt. fleas were saM to be held eoram rego, or 

1 forget where I found this quotation. Coram rege uMcvnque fteerlt. Aad thas tfee covtt 

(i) Hist, of Excheqoer, t. )9. Justices of the bench of king's bench was fonnei Mt of tlw reaaiM of 

are mentioned several yearii before ffagna Charta. the tncitat ewria regis. 
But Hadoi Oiinb the cbief Justldat o' thgtami 
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sttbOer inteliect. Or deeped learning, than the ^rl cnr sheriff at the 
bead of his ootmty-court might be expected to possess. But a great 
change was ^ooght in about a century after the conquest. Our 
English lawyers^ prone to magnify the antiquity^ like the other 
inerits of their system, are apt to carry up the date of the coihmon 
law, tiU, like the pedigree of an illustrious family, it loses itself in 
, thd obscurity Of ancient time; Even Sir Matthew Hale does not 
hesitate to sqr^ that its origin is as undiscoverable as that of the 
Nile. But thos^h some features of the common law may be dis- 
IbiguisblUe in Sax(m times, while our limited knowledge preyents 
us fhm asrignlng many of its peculiarities to any determinable 
p^iod, yet the general character and most essential parts of the 
syst^n were of much later growth. The laws of the Anglo-Saxon 
kings, Madox truly obserres, are as diS^^nt fh)m thos^ collected 
by daiiYil as the laws of two dilN*ent nations. The pecuniary 
Mmponltions fbr crimes, especially for homicide, whidi run through 
Oie Anglo-Saxon code down to the laws ascribed to Henry I. (4), 
«re not mentioned by Glanyil. Death seems to have been the re- 
|[uMr punishment of murder as wdl as robbery. Though the in- 
yestigation by means of ordeal was not disused in his time (il), 
yet trial by combat, of which we find no instance before the am- 
quests was evidently preferred. Under the Saxon government, 
suits appear to have commenced, even before the king, by verbal 
or vrritten complaint \ at least, no trace remains of the original 
writ, the foundation of our civil procedure (3). The descent of 
knds before the conquest was according to the custom of gavelkind, 
or equal partition among the children (4) ) in the age of Henry I. 
the eldest son took the principal fief to his own share (5) ; in that of 
Glanvil he inherited all the lands held by knight-service $ but the 
descent of socage lands depended on the particular custom of the 
estate. By the Saxon laws, upon the d<^th of the son without issue, 
the father inherited (6) ; by our common law, he is absolutely, and 
in every case, excluded. Lands were, in general, devisable by 
testament befc^ the conquest $ but not in the time of Henry II., 
except by particular custom. These are sufficient samples of the 
differences between bur Saxon and Norman jurisprudence ; but the 
distinct character of the two will strike mot6 forcibly every one 
who peruses successively the laws published by WiUdns, and 
the treatise ascribed to Glanvil. The fbrmer resemble the barbaric 
codes (rf the Continent, and the capitularies of Charl^nagne and his 
family ; minute to an excess in apportioning punishments, Imt spaf- 

(1) C. io. they were banished the realm. tVllklns, Lefis 

tl) A cltlztfn of Ldndon, susfi'ected ot muraer, Anglo-^xon. p. S30. Ordeals were aboliihed About 

teTiM( tolled in the ordeal of cold water, was the beginning of Henry lll.'s reign. 

hanged by order of Henry 11., though he offered (3^ Hiclies, Dissert. Epistol. p. 8. 

600 marks to save his life. HoTeden, p. 868. It .^j Leges Gullelinl, p. 288. 

appears as If the ordeal were permitted to persona y-. , ^^^^ -.„, ^ , . *^ 

already eonflcted by the Tordict of a jury. Ifthey J* J;*^ "^^^ ^•^' '° 

escaped to Uda pvvititiiv yet, ii eves of BvrdMr, ^^f ^^^^' 
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ing and indefinite in treating of ciril rights ; Vflule the other, co- 
pions, discriminating, and technical, displays the diaracteristics 
as well as unfolds the principles of English hw* It is difficolt to 
assert any thing decisively as to the period between the conquest 
and the reign of Henry II., which presents fewer materials for 
legal history than the preceding age; but the treatise denominated 
the Laws of Henry I., compiled, at the soonest, aboat the end of 
Stephen's reign (1), bears so much of a Saxon character, that I 
should be inclined to ascribe our present conunon law to a date, so 
far as it is capable of any date, not much antecedent to the publi- 
cation of Glanvil ^2). At the same time, since no kind of evidence 
attests any sudden and radical change in the jurisprudence of Eng- 
land, the question must be considered as left in great obscurity. 
Perhaps it might be reasonable to conjecture, that the treatise called 
Leges Henrici Primi contains the ancient usages still prevailing ia 
the inferior jurisdictions, and that of Glanvil the rules established 
by the Norman lawyers of the king's court, which would of course 
acquire a general recognition and efficacy, in consequence of the 
institution of justices holding their assizes periodically throughout 
the country. 

Character and ^^ Capacity of -deciding legal controversies was now 
detocu of uie ouly to bc fouud in men who had devoted themselves 
English law. ^ ^^^ peculiar study ; and a race of such men arose, 
whose eagerness and even enthusiasm in the profession of the law 
were stimulated by the self-complacency of intellectual dexterity in 
threading its intricate and thorny mazes. The Normans are noted 
^*n their own country for a shrewd and litigious temper, which may 
have given a character to our courts of justice in early times. 
Something too of that excessive subtlety, and that preference of 
technical to rational principles, which runs through our system, 
may be imputed to the scholastic philosophy, which was in vogue 
during the ^me period, and is marked by the same features. But 
we have just reason to boast of the leading causes of these defects j 
an adherence to fixed rules, and a jealousy of judiciar discretion, 
which have in no country, I believe, been carried to such a length. 
Hence precedents of adjudged cases, becoming authorities for the 
future, have been constantly noted, and form indeed almost tiie 
sole ground of argument in questions of mere law. But these 
authorities being frequentiy unreasonable and inconsistent, partiy 
from the infirmity of all human reason, partly from the imperfect 
manner in which a number of unwarranted and incorrect reporters 
have handed them down, later judges grew anxious to elude by 
impalpable distinctions what they did not venture to overturn. In 
some instances, this evasive skill has been applied to acts of the le- 

(1) The decretiim of Gratian is quoted in this Lyttletoa, vol. il. p. S67., has giyen reasons for 
treatise, which was not published in Italy Uil Hit. sapposintr that Giaaril was not the author of bis 

(2) IUd<>x, Hist, of Exch. p. in. adit. lYU. Lord treatise, bat some clerk ander his directioo. 
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gisklare. Those vbo are moderately conyersant with the IMory 
of dor law, will easily trace other circumstaiices that have eb-ope- 
rated io [MXNiiicing that technical and subtle system which regulates 
the course of real property. For as that formed almost the whole 
otawr ancient jurisprudence, it is there that we must seek its ori- 
ginal character. But much of the same spirit pervades f^very part 
of the law. No tribunals of a civilized peo(de ever borrowed so 
little, even of illustration, from the writings of philosopbers, or 
from the institutions of other countries. Uenoe law has been \ 
studied,*ia general, rather as an art than a science, with more soii- 
ciUide to know its* rules and distinctions, than to perceive iheir 
apfilication to that for which all rules of W ought to have been 
estaUished, the maintenance of public and private rights. Nor to 
there any reading more jejune and unprofitable to a philosc^ihicai 
mind than that of our ancient law-books. Later times have intro- 
duced other inconveniences, till the vast extent and multij^icity of 
our laws have become a practical Wil of serious impwtance, and 
an evil which, between the timidity of the legislature on the one 
hand, and the selfish views of practitioners on the other, to likely to 
reach, in no long period, an intolerable excess. Deterred by an 
interested clamour against innovation from abrogating what to 
usdess, simplifying what is complex, #r determining what to doubt- 
ful, and always more inclined to stave off an immediate difficulty by 
some patch- w(^k scheme of modifications and suspensions, than to 
consult for posterity in the comprehensive spirit of legal philo- 
8(^y, we accumulate statute upon statute, and precedent upon / 
(Hrecedent, till no industry can acquire, nor any intellect digest the / 
mass of learning that grows upon the panting student; and our | 
jurtoprudence seems not iinlikely to be simplified in the worst and 
least hopouraUe manner, a tacit agreement of ignorance amoi^ 
its (»*ofessors. Much indeed has already gone into desuetude 
within ttie last century, and to known only as an occult science 
by a small number of adepts. We are thus gradually approach- 
ing tha cristo of a necessary reformation, when our laws, like 
those of Bome, must be cast into the crucible. It would be a 
dis^ace to the nineteenth century, if England could not find her 
Triboni^nU). 

(1) Whiteloeke, Just after the Restoration, com* (the Chaiieetlor <)Miiiiti«m), that multiplicity of 

plains that " iVotc the TOlome of our statutes is written lawido font distract the Jndfes,andrend«r 

frown or swelled to a ffeat biyness." The to- the law lest celiaii ; that where the law seta doe 

Inme I What wonld he have said to the monstrous and clear honnds betwixt the prerogative royal 

birth of a Tolnme trfennlalty, filled with laws pro- and the riRhts of the people, and fivM remedy In 

fesstn^ to be the deliberate w ork of the legislature, private causes, there needs uo more laws to be in- 

which every subject Is supposed to read, remcm- creased ; for thereby litigation will be increased 

ber, and understand • The excellent sense of the llkew ise. It were a work worthy of a paritameit, 

following sentences from the same {passage may and cannot be done otherwise, to cause a revieiy 

well excuse me from qubting them, and, perhaps, of all our statutes, to repeal such as they shall 

id this age of bigoted averseness to innovation, 1 judge inconvenient to remain in force ; to confirm 

have need of some apology for what 1 hate ven- those which (hey shall think fit to stand, and those 

tared to say in the text. " I remember the opi- several statutes which are confuiied, some re- 

Bion of a wise and learned slAteiifflao and lawyer pugoant to others, many touching the sane mal^ 

II. ♦ 
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TUs cstaMMmieBl oTa legal syston, wMeb miHt be considered 
as tomplele at the end of Heniy III.'s reigo, when thenn^nrhlen 
usages of the oonunon law as well as the forms and precedents oT 
Ibecoorls were digested into the great work oT Bracton, Bsght^ in 
somereqpects, oondnee to the security of poHie freedom. For, 
however highly ttie inrcrogatiTe mighl be strained, tt was incor- 
porated with the law, and treated with the same distingoMung and 
argiBnentatiTesid»tletyaseveryoaerp«rtorit. WhaterertMngs, 
therefore, it was asserted that the king might do, it was a neces- 
sary knpUcatkm, that there were other thlsg» wUdi he tooM not 
do; dseitwereyafaitoqwciff the former. It'is not meant to press 
Ms toobr,- since nndoobtedly the bias oTlawyers towards the pre- 
rogaliyewassoBietimestoodiMemible. Bnt the s w e e p i ng BMahw 
of riwkite power, which senrOe judges anddnirdnnen taqght tie 
IMor and Stttsrt princes, seem to have made no progrtss nndar 
thePfa nta ge net Hne. 

VHetediuryrigfat Whatefw may fcc thowgfct oT the clfcct ^rtfc* tfc 
•cwi»m iww- study of the law had «qpon the rights of the sid^ieet. It 
^^}^'^^^ conAsM»d materidfytothesecinritt of giM)dcK^^ 

ascertainfng the bereAtarj suecesrion of the crown. Fhe kings, 
ontof seyen that feltowed WiBfanntiie Conqueror, were wi|icin , 
acconingatkasttomodenrnotiQiis. Oraese,8te^M»i*mecnh 
comtered any serions oppoeition upon that grenmd; and iritk 
respect to hhn , it must be remembered that aD the barons, h faweif 
inclndedyhad solemnly sworn tomaintaffn the succession ofM UBWh . 
Henry II. proeored a pmfilaimentary settfement of Ae crciwn upon 
hfe eldest and second sons; a^rongpresmnption that their hereff- 
tory rq^ht was not absolutefy secure (t}. A mixed notion of right 
and dhidce in liK^ pfcva g c d as to the su c c es s ion of eTeryB to f o p ean 
monarchy. The coronation oath and the form of peprihar o on n tut 
then recpiired were considered as mors material, at iMst to perfoot 
atitle, than we deem them at present. They gaTeseBin,^ if were, 
of the crown, and,^ in cases of disputed pretensiEms, had a sort of 
judicnd efficacy. The Cftrom^e of Dunstaftle says, concerning 
Richaotl I., that be was ^*eleiFated to ibe throner Igr heredftary 
right, after a soienmelectfem by the clergy and pei^(3>:'*wnr* 
that indicate the current principles of that age. Ills to hg ob ser v ed', 
however, that Richard took upon him the exercise of royal prero- 
gafjres, wiOiout waithigfor his cortmatlon (3). The snteesrioir of 
John hflis certainly passed in modem times for an uBwpationi. I 
did-not fod that tt wasconsicEercd as such by his own contemporaries 
on this sid&of thechannd. The qnestjon of fnherftance between 

tiers, tt> betedbced tntsoertainty.allof onesubfrn (I) CTttleioir, rol. tt. p. U. 

into one statute, that persplcaity and deaniess (2) Ljttleton, toI. it. p. VS. Rtondllialb jure 

may appear in our written laws, whicli at this day promovendus In regnom, poet cteri et popoU ao*- 

few stodents or sages can And in them." Wbtte- nranem electionem. 

lociie's Gonnnentaqr on Parliamentary Writ, rol. i. (3) Gal. ReolirisensiSi 1. tr. c. 1. 

p. 409. 
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an uiicte and the son of hto (teeeated elder brother was yet onset- 
tied, w we team from danvil, eyeil in (NriTatesaecession (I). In 
UiB case of soY^tiignties, which were sometimes contended to re- 
quire different rales fh>m ordinary patrimonies, it was, and con- 
tinned long to be, the most uncertain point of public law. John's 
preten^Mis to the crown might therefore be sudi as the English 
.were jusUfed in admitting, especially as his reversionary title 
seems to have been acknowlooged in the reign of his brother 
RidMurd (2). If indeed we may place relianoe on Matthew Paris, 
Ardibi8b(^ Hubert on this occasion, declared in the most crpliUt 
tanns that the crown was decUve, giving even to the blood royal 
no other prefiRtsnoe than their merit might chdknge (8). Carte 
rejects this as a fiction of the historian ) and it is certainly a strain 
ftu* beyond tiie coostitutlon, which, both before and after the con- 
quert, had invariably Ihnited the tfaroM to one royal stock, tlMHigh 
not ^rtetly to its nearest branch. In a charter or the first year of 
hb rel^, John calli himsdf king ^^by hereditary right, and through 
the consent «id favonr of the church and people (4) ."* 

R is des^'vtog of rwiarfc) that during the rebellions against this 
prince and his son Henry IIL , not a syllable was breathed in Aivonr 
of Stomor, Arthur's sister^ who, if the lyresent ndes of succession 
bad been €»tid)li»hed, was the undoubted heiress of his right. The 
baro» chose rather to call in the aid of Louis, with scarcely a shade 
of title, though with much better means of maintaining himself. 
One shoidd ttdnk ttiat men whose flithers had been In the field for 
Ma^ta eould make no difficulty about female sueoesslon. But I 
draM whether, nolwiOistanding that precedent, the erown of 
finglairf was tnrfversaByactai owte dged tobe cspable of descendhig 
to a teaale hebr. Gr^taverseness had been shewn by the nobitity 
of Heiffy I. to his proposal of settling the kingdom on his daugh- 
ter (5). And flrom a remarkable passage which I shafl prodncein 
anole, it appears that even in the reign (tf Edward III. the succes- 
sion was supposed lo be confined to the male line ((^) . 

At lengtti, about the midteof tfie tUrteenth century, fh^Iawyers 
a|q[died to the crown the same strict principles of descent which re- 
gui^ a private inheritance. Edwardl.wasproctaimedtmmediately 
upon Ids fother's death, though absent in Sicily. Something bow- 
ever of the old princifde may be traced in this proclamation^ Issued 

XI) CtanTfl. 1. tQ. c. d. parllamenl ; nobles Itere meMia^ kni^ta. if the 

(S) Hoveden, p. 702. word bu any dlsUnci sense,) fer. sodi Wue to 

(3) P. 165. Inherit the kingdom-; and if he die leavinc a 

(4) lore hnredtlario, et medluile ta^i cleriet danghter onl^, Edward or bis heir shall make s«ch 
popnlf consensa etTavore. Gordon on Parliaments, proTision for her as belongs to the danghter of a 
p. 139. king. Rjmer, t. t. p. 114. It may be inferred 

Ci) Lytfletoti, TOl. L p. 161. from this instrmnent, that in Edward's iatentton, 

(8) This is inHmated by the irealy made in 1889 If not by the consUtotion, the SaUc law was t©>e- 

fora marriagebetween are eldest son of Edwardlll. gnlate the succession of the EngUsh crown. This 

and the dnke oT Braba&rs dangfater. Edward law^ It most be remembered, he was tompeUed to 

thei«tti promises, that If his sod shonld die before admit in his claim on the kingdom of FMnce, 

hira, leaving male issue, he wHl procure the con- though with a certain modiflcftUoA which gave a 

sent Of Ills iMdrons, nobles, and cities, (that is, oC pretext oX tide to hittseif. 
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in his name by the guardians of (he reahn, where he asserts the 
crown of England " to have devolved upon him by hereditary suc- 
cession and the will of his nobles (i)." These last words were 
omitted in the proclamation of Edward IL (2) ; since whose time 
the crown has been absolutely hereditary. The coronation oath, 
and the recognition of the people at the solemnity, are formalities 
which convey no right either to the sovereign or the peofde, though 
they may testify the duties of each. 

English gentry ^ canuot coucludc the prcscut chapter without ob- 
destttate of exchi. scrviug ouc most promincut and diaracteristic distinc- 
riTe priTiiege.. y^nbetween the constitution of England and that of 
every otheir country in Eurq[)e ; I mean, its refusal of civil pri- 
vileges to the lower nobility, or those whom we den(Hninate the 
gentry. In France, in Spain, in Germany, wherever in short we 
look, the appellations of nobleman and gentleman have been strictly 
synonymous. Those entitled to bear them by descent, by tenure of 
land, by ofiBcc or royal creation, had formed a class distinguished 
by privileges inherent in their blood from ordinary freemen. Mar- 
riage with, noble families, or the purchase of military Oefs, or the 
participation of many civil offices were, more or less, interdicted 
to the commons of France and the empire. Of these restrictions, 
nothing, or next to nothing, was ever known in England. The 
i law has never taken notice of gentlemen (3). From the reign of 
Henry III . at least, the legal equality of all ranks below the peerage 
was, to every essential purpose, as complete as at present. Gom- 
pare two writers nearly contemporary, ^acton with Beaumanoir, 
and mark how the cust(»ns of England are distinguishable in this 
respect. The Frenchipan ranges the people under three divisions, 
the noble, the free, andf the servile; our countryman has no generic 
class, but freedom and viUenage (4). No restraint seems ever to 
have lain upon marriage ; nor have the children even of a peer been 
ever deemed to lose any privilege by his union wiUi a commons. 
The purchase of land held by knight -service was always open to 
all freemen. A few privileges indeed were conOned to tiiose who 

(1) Ad nos regnl gnbernacnliiifi successione he- the 8hire. Moch less should I have thooght of qo- 
redllarlA, ac procerum regnl Toluntate et ndelitate ticing. If It had not been suggested as an ohJecUon, 
nobis pnestiUI, sit devolutam. Brady (History of the provision of the statute of Merton, that guar- 
England, Yol. 11. Appendix, p. 1.) expounds pro- dians In chivalry shall not marry their wards to 
eerum volnntate to meaii willingness, not will ; as villeins or burgesses, to their disparagement, 
much as to say, they acted readily and without Wherever the distinctions of rank and property 
command.— But In all probability It was intended are felt in the customs of society, such marriages 
to save the usual form of consent. will be deemed unequal ; and it was to obviate the 

(8)Rymer, t. III. p. 1. Walsingham however as- tyranny of feudal superiors, who compelled their 
serts, that Edward II. ascended the throne non wards to accept a mean alliance, or to forfeit Its 
tam )ure hffiredltario qu&m unanimi assensu pro- price, that this provision 6f th^ statute was made, 
cerum et magnatnm. p. 95. Perhaps we should But this does not alTect the proposition I had main- 
omit the word non, and he might intend to say, talned as to the legfil equality of commoners, any 
Vhat the king had not only his hereditary title, more than a report of a Master in Chancei;y at the 
but the free consent of his barons. present day, that a proposed marriage for a ward 

(3) It Is hardly worth while, even for the sake of of the court was unequal to what her station lu 

obviating cavils, to notice as an exception the sta- society appeared to claim, would invalidate the 

tute of 23 H. VI. c. 14.. prohibiting the election of same proposition, 
any who were not born gentlemen for knights of (4) Beaumftnoir, c. 45. Bractou, 1. i. c. 6. 
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had received knighthood (1). Bat, upon the whole, there was a 
Tirtual equality of rights among all the commoners of England. 
What is most particular is, that the peerage itself imparts no pri- 
vilege except to its actual possessor. In every other country^ the 
descendants of nobles cannot but themselves be noble, because their 
nobility is the immediate consequence of their birth. But thi)ugh 
we commonly say that the blood of a peer is ennobled, yet this ex- 
pression seems hardly accurate, and fitter for heralds than lawyers; 
since in truth nothing confers nobility but the actual descent of a 
peerage. The sons of peers, as we well know, are commoners, 
and totally destitute of any legal right beyond a barren precedence. 
* There is no part, perhaps, of our constitution so admirable as this 
equality of civil rights; ihis isonomia, which the phQosophers, of 
ancient Greece only hoped to find in democratical government (2). 
From the beginning our law has been no respecter of persons. It 
screens not the gentleman of ancient lineage from the judgment of 
an ordinary jury, nor fromignominiouspunishment. It confinrs not, 
it never did confer, those unjust immunities from public burthens, 
which the superior orders arrogated to themselves upon the Con- 
tinent. Thus while the privileges of our peers, as hereditary le- 
gislators ofafree people, arc incomparably* more valuable anddigni- 
fied in their nature, they are far less inyidious in their exorcise 
than those of any other nobility in Europe. It is, I am firmly 
persuaded, to this peculiarly democratical character of the English 
monarchy, that we are indebted for its long permanence, its regular 
improvement, and its present vigour. It is a singular, a provi- 
dential circumstance, that in an age when the gradual march of 
civilization and commerce was so little foreseen, our ancestors, de- 
viating from the usages of neighbouring countries, should, as if 
deliberately, have guarded against that expansive force, which, in 
bursting through obstacles improvidently opposed, has scattered 
havoc over Europe. 

ThistendencytocivilequalityintheEnglishlawmay, «^ f j^e 
I think, be ascribed to several concurrent causes. In eqnaut^ amon^ 
the first place the feudal institutions* were far less mi-. [J^"*" '***="*" 
htary in England than upon the Continent. From the 
time of Henry II., the escuage, or pecuniary commutation for per- 
sonal service, became almost universal. The armies of our kings 
were composed of hired troops, great part of whom certainly were 
knights and gentlemen, but who, serving for pay, and not by virtue 
of their birth or tenure, preserved nothing of the feudal character. 
It was not, however, so much for the ends of national as of private 
warfare, that the relation of lord and vassal was contrived. The 

(I) See for these, Solden*9 Titles of Honour, toini. of democracy In the discassion of forms of fo- 

p. 806. Ternmcnt which Herodotus (Thalia, c 80.) has put 

i*\ n-v zn. ^ -«v,- ^ ,"«.*• »*« ,.n^. tM>B *nto the months of three Persian satraps, afler the 

(S)nx»,9'f «p5:'>N ^.^^-roT /*« Wl^.fx<t raider of smerdis; a scone conceived in the spirit 

>tatXM9-Toy «;tt«, Kr'.V'jtttat?, snys the advocate ©f Comellle. 
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rigltt wbieb every baron io France ponened of redreiriiitrbm own 
wrongs and those of his tenants by arms rendered their eounei(io& 
strictly military. But we read very little of private wars in Eng- 
land. JVotwitbstanding some passages in Glanvil, which certainly 
appear to admit their legality, it is not easy to reconcile this with 
the general tenoor of our laws (1). They must always have been 
a breach of the king's peace, which our Saigon lawgivers w^?e per- 
petually striving to preserve, and which the Conqueror and his sons 
more eOectually maintained (3) . Nor can we trace many instances 
(some we perhaps may) of actual hostilities among the nobility of 
England after the conquest, except during such an anarchy as the 
reign of Stefdien or the minority of Henry HI. Acts of outragcr 
and qMliation were indeed very frequrat. • The statute of Marie* 
bridge, ^oon after the baronid wars of Henry HI., qieaks of tb 
disseisins that had taken place during the late disturbances (3) ; and 
thirty-five verdicts are said to have been given at one court ctf as- 
size against Foulkes de Breaut^, a notorious partisan, whocmn- 
manded some foreign mercenaries at the beginning of the same 
reign (4) -. but these are faint resemblances of that wide-spreading 
devastation which the nobles of France and Germany were entitled 
to carry among their neighbours. The most prominent instance 
perhaps of what may be deaned a private war arose out of a con* 
tention between the earls of Gloccster and Hereford, in the reign of 
Edward I,, during which acts of extraordinary violence were per- 
petrated ; but, far from its having passed for lawful, these powerful 
nobles were both committed to prison, and paid heavy fines (5). 
Thus the tenure of knight-service was not in dEfect much more pe- 
culiarly connected with die profession of arms than that of socage. 
There was nothing in the firmer condition to generate that h^ 
aelf-estbnation which military habits inspire. On the contrary, the 
burthensome incidents of tenure in chivalry rendered socage the 
more advantageous, though less honourable of the two. 

In the ne\t place, we must ascribe a good deal of efiicacy to the 
old Saxon principles, that survived the conquestof William, and in- 
Aised themselves into our common law. A respectable class of free 
socagers, having, in general, full rights of alienating their lands, 
and holding them probably at a small certain rent from the lord of 
the manor, frequently occur in Domesday Book. Though, as I have 

• 

(1)1 haTe modified tbli paitate, In oonieqiiitteft an Infarenee tbi( it was an anomaly. In the royal 

ot tbe Jiut anlmadrersion of a perfodieat critic, manor of Arctienfeld In Herefordsliire, if one 

In tlie former edition, I had. stated too strongly Welshman kills another, it was a custom for the 

the diflTerenee, which I still helieye to have existed, relation* of the slain to assemble and plunder the 

between the customs of England and other feudal murderer and his kindred, and bum their houses 

countries, In respect of priTCte warfare. vatH the corpse should be interred, which was to 

(a) The penalties imposed on breaches of the take place by noon on the morrow of his death, 

peace, in Wilkins's Anglo-Saxon laws, are too nu- Of this plunder the king had a third part, and the 

merons to be particqlarly Inserted. One remark- rest they kept for thcmselyes. p. 179. 

able passage in Domesday appears, by mentioning (3) Stat. 62 H. lU. 

a legal custom of priTate feuds In an indiridual (4) Matt. Paris, p. fTl. 

manor, and there only among Welshmen, to alTord (5J Rot. Pari. toI. 1. p. 70. 
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alroa4jr dMervad^ Ibese w«re derhfttd fhn tte i^^ 
fortuiiaie Aoglo-Saxoii ceorli, Ibej were perfeeUy eimiipl frcmdl 
marks ofy01au«e both ai to Uieirperioiif and estates. Some have 
derived their nasie from the Saxoa $oe, which signifiesafrandiiie, 
especially one of jurisdictkMi, And whatever may come of this 
etymology, which isnotpertMfs so well estabUdied as that Anom 
the French word soc^ a ^otoghibare (I), they midoabtodl^ were 
suitCHTs to the court-baron of the.lord to wbosesoc, or right of justice, 
they belonged, They were consequenOy judges in civil causes, 
determined before the manerial tribunal (2). Such privileges set 
th^n greatly above the rotoriers, Of censiers of France. They 
were all Englishmen, and their tenure strictly English ; which seems 
to have given it credit in the eyes of our lawyers, when the name 
of EngUslmian was a£fccted even by those of Norman descent, and 
the laws of Edward the Confessor became the universal demand. 
Certainly Glanvil, and still mcNre Jtotcton, treat the tenure in free 
socage with great respect. And we have reason to think that this 
dass of freehohtos was very numerous even before the rdgn of 
Edward I. 



/ 



(1) It ii Bot Mtty to deeM« bMwMn tliMe two 
dtHTaUoBf of tk« ir«Nt lOMfi «wl momii. O* 



Book of tbo nprtisloii, tooiBaMU ile loeft Aliwl, 
etc. i o oiM to lead at to iafer that these worda« so 
near in sound, vere related tp each other. Sonmer 
(on Gavelkind, >. 18.) Is clearly for this derlTatlon. 
Bat Bracton, 1. U. c. 85., derlTOs Socage from the 
Preneh so«« and this etyiMlofr ts eartoosly lllos- 
tvated by a pasaace InBlottoteld'sHlst. of Norfolk, 
vol. iii. p. iS8. (folio.) in the oMnor of Cawston, a 
mace with a braien hand holding a plonffhsbare 
was carried before the steward, as a sign that It 
was held by socage of the dachy of Lancuter. 
Perhaps. how«ter, thia coiiom may be thought 
not sofflcieiitly aitcieni to conUrm Bracton's deri- 
Tatton. 

(«) Territorial larisdletton, the eommenoament 
of which we hare seeo before the conqnest, WM 
MTer so oxteasiTe as In govemnenu of a moro 
aristocratical character, ^tber in olminal or ciTll 
eases. 1. Hi the laws ascHbed to Henry I., It Is 
said that all great olliMiees eoald only be tried in 
the king's court, er by his commission, c. 10. 
Glanvll dlMlAmUhes tho eriminal pleas, which 
could only bo dbtermined before the king's Judges, 
from those which belong to the sheriff. Treason, 
marder, robbery, and rape were of the former 
class ; theft of the latter. I. xir. The^minal Jo- 
risdletion of the sherlflT U entirely taken away by 
Magna Cbarta* c. 17. Sir E. Coke says, the terri-> 
torlal fnnchlses of inftingthef and outfangthef 
" had some continuance afterwards, but either by 
this act, or per desaetudinem, for inconrenlence, 
those fratoehlses within manors areaatl<tnated and 
gone." S Inst. p. 81. The statute hardly seems to 
reach them ; and they were certainly both claimed 
and eioroised, as late as the reign of Edward I. 
Blomefleld mentions two instances, both in 128S, 
where eiecationa for felony took plaoe by the sen^ 
tonee of a court-baron. In these cases the lord's 
prlTilege was called in question at the assites, by 
Whieh means we lean the transacUon ; it is very 
probable, that similar executions occurred in ma- 
nors, where the JnriadicUon was not disputed. 



(ntt. of Norfolk, Yol. i. p. SIS.; Tot. Ul. p. SO.) 
roloatei are now eognltable In the greater part of 
boronghs; though U is osnal, except In the most 
ooa s i d e ra ble pla ea a t to remit SMh as are not 
withia beneat of clergy, to thejostlees of gaol de- 
livery on their eircuit. ThU jorisdtetioB, howorer, 
is given, or presumed to be given, by special 
charter, and perfectly distinpt from that which 
was feudal and territorial. Of the latter some ves- 
tiges appear to remain in particular liberties, as 
for example the Soke ef Poteiborongh ; hot moat. 
If not all, of theso loeal flroMhisea have fatten, by 
right or custom, into the hands of Justices of tho 
peace. A terfltorlal privilege somew hat analogooa 
to eriminal joriadieUoii, but eomtdorably mm 
oppressive, was that of prlrate gaols.* At the par- 
liament of Merton, iSS7. thO lords requested to 
have their Own prison for tro s^aa se s ipoB their 

Erks and ponds, which the king refused, SUU 
irton, e. 11. Bat several lords eojoyed this as a 
particular franchise ; which is aved by the sta- 
tute 8 H. IT. 0. 10., d&«cting Justices of the peace 
to Imprison no man, exoept In the eommoa gaol. 
t. The civil inrisdlction of the ooort-baron was 
rendered instgnlflcant not only by lu llmitatloa, 
in personal suits, to debto or damagea not exceed, 
ing forty shillings, but by the writs of tolt and 
pone, whieh at once removed a salt for lands, !■ 
any stage of its progress before Judgment, into 
the eounty-eouH or that of the king. The statuto 
of Marlebridge took away all ^pellant JorisdicUoli 
of the superior lord, for false Judgment in the ma- 
nerial court of hU tenant, and thus aimed a n o t bof 
blow at the feudal connexion. BS H. lU. c. 19. 
t. The lords ol the counties palatine of Chester 
and Durham, and the royal franchise of Ely had 
not only a capital JorisdicUon in criminal cases, 
bat an etfllnslva eognbance of dvll salts ; the 
former still is retained by the bishops of Durham 
and Ely, though much shorn of its aneiant extent 
by an act of Henry VIII. (87 H. Vin. e. ft.), and 
administered by the king's Justices of assise ; tho 
bishops or their deputies being pat oaly on tho 
fooling of ordinary Justices of the peace. Id. s. fO. 
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Bat, lastly, the.dialbge which took place in4he<xmstitation of 
parliament consumtnated the degradation, if we mnst use the W(n^, 
of the lower nobUity : I mean not so much their attendance by re- 
presentation instead of personal summons, as their election by the 
whole body of freehcddcrs, and their sq[iaration,^ along with citizens 
and burgesses, from the house of peers. These changes will fall 
under consideration in the following diapter. 



PART III. 

THE EMQLISB COKSTITtmOll. 

Beign of Edward l.--Gonfinnatio Gbartarum— Constitution of Parliament— the Prelates— 
itie temporal Peers— Tenure by Barony— its Changes— Difficulty of the Subject— Origin 
of RepresenUtion of the Conmions— Knights of Shires— their Existence doubtfully 
traced through the Reign of Henry III.— <)ue8tion whether RepresenUtion was con^ned 
to Tenants in capite discussed— State of English Towns at the Conquest and afterwards 
—their. Progress— Representatives from ihem summoned to Parliament by Earl of 
Leicester— Improbability of an earlier Origin— Gases of St. Alban's and Barnstaple 
considered— Parliaments under Edward I.— Separation of Knights and Burgesses from 
thePeers— Ed ward II.— gradual Progress of the Authority of Parliament traced through 
the reigns of Ed ward Ul.and his successors down toHenry VI.— Privilege of Parliament 
—the early instances of it noticed— Nature of Borough Representation— Rights of Elec- 
tion— other particulars relative to Elections— House of Lords— Baronies by Tenure— by 
Writ— J^ature of the latter discussed— Creation of Peers by Act of Parliament and by 
Patent— Summons of Clergy to Parliament— King's Ordinary Council— its Judicial and 
other Powers— Character of the Plantagenet Governmenlr-Prerogaiivc— its Excesses— 
erroneous Views corrected— Testimony of Sir John Fortescue of the Freedom of the 
Constitution— causes of the superior Liberty of England considered— Stale of Society 
In England— Want of Police— Viilenage— its gradual extinction— latter years of 
Henry Vi.— Regencies— Instances of tliem enumerated— Pretensions of the House of 
York, and War of the Roses— Edward IV.— Conclusion. 

AeoeMion of EkK Though the undisputed accession of a prince, like 
ward I. Edward the Pirst, to the throne of his father, does not 
seem so convenient a resting-place in history, as one of those revo- 
lutions which interrupt the natural chain of events, yet the changes 
wrought during his reign make it properly an epoch in the progress 
of these incpiiries. And, indeed, as ours is emphatically styled a 
government by king, lords, and commons, we cannot perhaps in 
strictness carry it farther back than the admission of the latter into 
parliament; so that, if the constant represe^tion of the commons 
is to be referred to the age of Edward the First, it will be nearer 
the truth to date the English constitution from that than from any 
earlier era. 

The various sfatutes affecting the law of property and administra- 
tion of justice, which have caused Edward I. to be named, rather 
hyperbc^lically, the English Justinian, bear no immediate relation 
conannatioii of to our prcscut inquiries. In a constitutional ppint of 
ma ciwrieri. yjew^ ^hc pducipal objcct is that statute, entitled the 
Confirmation of the Charters, which was very reluctantly conceded 
by the king in the twenty-fifth year of his reign: I do not know 
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*thatEngluid has ever produced any patrioto to whose memory Ae 
owes more gratitude than Hompbrey Bohiin, earl of Hereford and 
£ssex, and Roger Bigod, earl of NorMk. In the Great Charter the 
base s[Mrit and deserted condition of John take off something from 
the glory of the triumph, though they enhance the moderation of 
those who pressed no farther upon an abject tyrant. But to with- 
stand the measures of Edward, a prince unequalled by any who had 
reigned in England since the Conqueror for prudence, valour, and 
success, required a for more intrepid patriotism. Their provoca- 
tions, if less outrageous than those received from John, were such 
as evidently manifested a disposition in Edward to reign without 
any controul; a constant refusal to confirm the charters, which in 
that age were hardly d^med to bind the king without his actual 
consent ; heavy impositions, especially one on the export of wool, 
and other unwarrantable demands. He had acted with such un- 
measured violence towards the clergy, on account of their refusal 
of further subsidies, that, although Uie ill-judged policy of that class 
kept their interests too distinct from those of the people, it was 
natural for all to be alarmed at the precedent of despotism (1). 
These encroachments made resistance justifiable, and the circum- 
stances of Edward made it prudent. His ambition, luckily for tho 
people, had involved him in foreign warfare, from which he could 
not recede without disappointment and dishonour. Thus was 
wrested from him that famous statute, inadequately denominated 
the Confirmation of the Charters, because it added another pillar 
to our constitution, not less important than the Great Charter 
itself (2). 

It was enacted by the 25 E. I. that the charter of liberties, and 
that of the forest, besides being explicitly confirmed (3), should be 
sent to all sheriffs, justices in eyre, and other magistrates through- 
out the realm, in order to their publication before the people ; that 
copies of them should be kept in cathedral churches iind publicly 
read twice in the year, accompanied by a solemn sentence of Ex- 
communication against all who should infringe them; that any 
judgment given contrary to these charters should be invalid, and 
holden for nought. This authentic promulgation, these awful 
sanctions of the Great Charter, would alone render the statute of 
which we are speaking illustrious. But it went a great deal farther. 
Hitherto the king's prerogative of levying money, by name of tal- 
lage (H* prise, from his towns and tenants in demesne, had passed 

(I) The fullest account we posiets of these do- (8) Edward would not jconflm the charters, not- 

• Mestio trtnsactious from 1194 to H98 is in Walter withstandlog his promise, wlthoat the words, salvo 

Hemlnfford. one of the historUns edited hy Jure .coronsB nostra ; on which the two earls iv- 

Heame, p. 5S— 168. They hare been vilely per- tired from court When the ronflrroation mas 

terted by Carte, but extremely well told by Hume, read to the people at St. Paul's, says Hemlngfortl, 

the first writer who had the merit of exposing the they blessed the kinf on seeing the oharlers with 

character of Edward I. See too Knyghton, In the great seal affixed : but when they heard the 

Twysden's Decem Seriptores. coi. S4flf . eaptious conclusion, they cursed him Instead. At 

(t) Wftlsingham^ In Camden's Scriptores Rer. An- the next meeting of pariiament, the king agreed 

irllcarttm. p. 71—73. to omit these insidious words, p. 168. 



IS etkn or idmk [cMm.m. 

umfomOami. Borne iwpoiilkww, Qmi siptriilly m !>• ftq^ort oT ' 
wool, aflbcled all Iw Mibjccts. It WM now At BmnaU to en* 
franchise tbo people, and gite that iecnrity lo prirate property 
ivhicb Magna Ottrta had fiYen to periOMlliiiertj. Bytlie5than4 
6Ui sectiona of this statote '' the aids, tadu, and prisei'' before tikea 
ai«renoaiioedaaprecedetili;aiid the Unf ^^ granto Cor him and 
his heirs, as welltoarchbisbops, bishops, abbots, priors, aid other 
folk of holy church, as also to earls, barons, attd to aU eoimMiial^ 
of the land, that for no bosineas firom henceforth ife shaU take sneh 
mannarof aids, tasks, nor fMiees, but by the oonanon assent of the 
reahn, and for the coomion profit thereof, sating the ancfent aids 
and prises doe and accustomed/' The toll npon wool, so far as 
leyiod by the king's mere {M^rogative, is expnwly released by the 
seyenth sectkm (1). 
CMrtitttiM «c We oome DOW to a part of omr subject exceedingly 

pariuneau important, but more intricate md oontrorerted than 
any other, the constitution of parliament. I hare takoi no tiotie6 
of this in the last sectkm, in order to iM^esent uninterruptedly to the 
reader the gradual progress of our legislatmre down to its isomplete 
establidmient under the Edwards. No excuse need be made for 
the diy and critical diMpiisition of the foUowin||riM«^) butamong 
such obscure inquiries, I cannot feel myself as secure fromcrror^ 
as I certainly do from partiality. 

hm spirttMi One constituent toandi of the great councils held by 
■^'^ William the Conqueror and all his sueeessors, was 
c(Hnposed of the bishops, and the heads of religkius houses holding 
^thcir temporalities immediately of the crown. It has been tr^ 
quently maintained, that these spiritual loftis sat in parliament 
only by yirtue of their baronial tenure. 4nd certainly they did 
all hdd baronies, which, according to the analogy of lay peerages, 
were sufficient to giye them such a share in the l^slatnre. Nevei^ 
tbeless,Ithink that this is rather too ccmtracteda Ttewof therigUa 
of the Englbh hierardqr, and indeed, by inqdicatkm, of the peer^ 
age. For a great council of adyiee andassmt in matters of legls- 
Tatfon or national importance was essential to all the nortlmm 
govermnents. And all of them, ^except perhaps the Lombards, 
invited the superior ecclesiastics to tteir councils ; not upon any 
feudal oottons, which at that time had hardly begun to prevail, but 
chiefly as representatiyes of the church and of religfam itself ; next, 
as more learned and enlightened counsellors than the lay tlobiltt|r ; 
and in some iegtee^ no doubt, as rich proprietors of land. It vriU 
be remembered also, that ecclesiastical and temporal afiiBura were 

(1) The sttppoied sUtate, De TalUflo noa tern- elcrttd by Um cmumu of Um ihlre, wImm mI« 

oedendo, Is considered by filackstone, (iDtrodvo- proTinoe WM lo determine offenees atainel tlM 

tion to Charters, p. 67.) as merely an abstract of two charters, with power of panishlnf by fine aB4 

the ConBrmatto Chartaranh By that inUtled Arti- Imprisonmeni : b«t not to extend to any tmt 

culi snper Chartas, S8 Edw. L, a eonrt was erected wbereln • rUNdy by wrtt was already prorMod. 
in erery coontj, of \itm kttlglitf 9r otbtn, to b« 
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originallY decided in the iMiine assemblieg, botii upon the Gootbient 
and in England. The Nonnan eonquegt, which detttt>yed (he 
Anglo-Saxon nobility, and substitutcMl a new race in their stead, 
could not affect the immortality of church posseseions. The bi^opa 
of William's age were entitled to sit in his councils hy the geneoral 
custom of Europe, and by the common law of England, wUdi tba 
conquest did not overturn (1). Some smaller arguments migbtbe 
urged against the supposition that their legislatiye rights are merely 
baronial ; such as that the guardian of the spiritoalities was com^ 
monly summoned to parliament during the vacancy of a bishopric, 
and that the five sees created by Henry YJII, have nobaroniea 
annexedto them(2} ; but the former reasoning appears leas teciwitral 
and confined (3). 



(1) HodT (TreatiM on cosTocatioiis, p, IM.) sUte« 
Ike mauer Unu : in th* Saion Ubms all bishops 
and 9hbot» Mt and Toted in the lUU couclU. or 
parliament, as sach, and not on accoimt ot their 
tenures. Alter the eonqnest the abtrats sat thete 
not as such, bat by Tirtae of their tenures, as ba- 

' rens : and the bishops sat in a donblo capacity, as 
bishops, and as barons. 
(s)jIody,p.lJ8. 

^) It is rather a cnrions specnlatire qnestlon, 
anid snch only, we may presume, it will long con-> 

' tinue, whether bishops are entitled, on charges of 
treason or felony, to a trial by the peers. If this 
question be considered either theoretically, orac- 
oordiug to an ancient anthority, I think the afflr- 
matlTe proposition Is beyond dispute. Bishops 
were at all times meml>ers of the great national 
council, and fdi)ly equal to Ia| lords in temporal 
power as weH as dignity, ^nce the conquest, 
they hare held their temporalities of the crown 

'by a baronial tenure, ivhlch, if there be any con< 
sistency In law, must nnequlTOcally distinguish 
them from commoners ; since any one holding by 
barony might be challenged on a Jury, as not 
being the peer of the party whom he was to try. 
It is true that ttiey take no share In the Judicial 
power of the house of lords in cases of treason or 
felony ; but this Is merely In conformity to those 
ecclesiastical canons, which prohibited the clergy 
from partaking In capital Judgment, and they havA 
always withdrawn flrom the house on such occa- 
sions under a protestation of their right to remain. 
Had It not been for this partlcnlarity, arising 
wholly out of their own discipline, the question 
of their peerage could never have come into dis- 
pute. As for the coobmon ai^nnhent, that they are 
not tried as peers, because they have no inherit- 
able nobility, I consider it as very frivolous : 
since it takes for granted the precise matter in 
contrpversy, that an Inheritable nobility is neces- 
sary to the definition Of peerage, or to its inciden- 
tal priTlleges. 

If we come to constitutional precedents, by 
which, when sufficiently numerous and unexcep- 
tionable, all questions of this kind are ultimately 
to be determined, the w.eLght of ancient authority 
seems to be in farour of the prelates. In the 
fifteenth year of Edward in. (1S40), the king 
brought several charges against Archbishop Strat- 
ford. He came to parliament with a declared 
intention (^ defending himself before his peers. 
The king insisted upon bis answering in the court 
of exchequer. Stratford however persevered ; and 
the house of lords by the king's consent appointed 



twelve of their nnmber, hMiop*, earls« «n4 htt^ 
rons, to report whether peers ought to answer, 
erlminal charges In parliament, and not else- 
where. This conunittee reported to the king in 
fnil parliament, that the peers of the Und Mght 
not to be arraigned, nor pnt on trial, exeept !■ * 
parliament and by their peers. The archbbhop 
upon this prayed the king, that inasmuch as ho* 
bed boon notoriously deCaned, ho might be ar- 
raigned In full parliament before the peers, and 
there make answer i which request the kinc 
granted. Rot. Pari. toI. 11. p. 1ST. Comer's Eccl, 
Hist. vol. i. p. B49. The proceedings against Strat- 
ford went no farther, but 1 think it impossible no( 
to admit, that hU right to trial as a peer was fuUf 
recognised by the king and lords. 

This Is however the latest, and perhaps the onlf 
instance of a prelate's oltbining so high a privilege. 
In the preoedtng reign of Edward U.« if we caa 
rely on the account of Walsingham. (p. 119.) 
Adam Orleton, the factions bishop of Hereford, 
bad first been arraigned before the house of lorda, 
and subsequently conficted by ft common jnry; 
but the transaction was of a singular nature, and , 
the king might probably be inOnenced hy the dllB- 
culty of obtaining a conviction from the temporal • 
peers, of whom many were disaffected to him, in 
a case where privilege of clergy was vehemently 
claimed. But about isn, « bishop of Ely. beint 
accused of hartwuring one guilty of murder, 
though he demanded a trial by the peers, vie 
compelled to abide the verdict of a Jnry. ColUer« 
p. 557. In the list of Edw. HI. (iMg), the abbot 
of Missenden was hanged for coining, t Insk 
p. 635. The abbot of this monastery appears from 
Dugdale to have been summoned by writintho 
49(h of Henry HI, If be actually held by barony, 
I do not perceive any strong distinction between 
his case and that of a bishop. The leading preco* 
dent, iiowever, and that upon which lawyers priiH 
dpally found their denial of this privilege to thn 
bUbops. is ihfi case of Fisher, who was certainly 
tried before an ordinary Jnry; nor am I aware that 
any remonstrance was made hy lilmself, or com* 
plaint by his friends upon this ground. Cranmer 
was treated in the same manner ; and from these 
two, being the most recent precedents, thongb 
neither of them in the best of times, the great plu- 
rality of law^)ooks have drawn a conclusion, that 
bishops are not entitled to trial by the temporal 
peers. Nor can there be much doubt, that when.i> 
ever the occasion shall occur, this wiU l>e the de-* 
cision of the bouse of lords. ' 

Ther9 are two pecnUaritie^, u it m$j iwUinOlf 
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Next to these spiritual lords are the earls and barons, or lay peer- 
age of Ei^land. The former dignity was perhaps not so merely 
oflBcial as in the Saxon times, although the earl was entitled to the 
third penny of all emoluments arising from the administration of 
justice in the county-courts, and might, perhaps, command the 
militia of his county, when it was called forth (1). Every earl was 
ibo a baron ; and held an honour or barony of the crown, for 
which he paid a higher relief than an ordinary baron, probably on 
account of the profits of his earldom. I will not pretend to say, 
whether titular earldoms, absolutely distinct from the lieutenancy 
of a county, were as ancient as the conquest, which Madox seems 
to think, or were considered as irregular so late as Henry II., 
according to Lord Lyttleton. In Dugdale's Baronage, I find none 
of this d^cription in the first Norman reigns, for even that of Clare 
was connected with the local earldom of Hertford. 
QaeMum u to ^^ ** univcrsally agreed, that the only baronies 
tiMiutareofta- kuowu for two ccnturics after the conquest were 
**■***• incident to the tenure of land held immediately from 



•ppetr, in the alkOTe-mentioned resolotlon of the 
lords In Stntford's cafe. The flnt Is, that they 
rialm to be tried, not only before their peers, hot 
In parilament. And In the case of the bishop oC 
Ely, It Is said to hare been objected to his claim 
of trial by his peers, that parliament was not then 
•IttlnK. (Collier, nbl sop.) It is most probable, 
therefore, that the court of the lord high steward, 
for the special purpose of trying a peer, was of 
more recent Institution ; as appears also from Sir 
K. Coke's expressions. 4 Inst. p. 18. The second 
circumstance that may strike a reader is, that the 
lords assert their priTllege in ail criminal cases, 
not distinguishing misdemeanours from treasons 
and felonies. But in this they were undoubtedly 
warranted by the clear language of Magna Charta, 
which makes no distinction of the kind. The 
inraetlce of trying a peer for misdemeanours by a 
JAry of commoners, concerning the origin of 
which I can say nothing, is one of those anomalies 
which too often render our laws capricious and 
unreasonable in the eyes of impartial men. 

Since writing the abore note, I hate read Stil- 
llngfleet's treatise on the Judicial power of the 
bishops in capital ^ases ; a right which, though 
■ow, I think, abrogated by non-claim and a course 
of contrary precedents, he prores beyond dispute 
to hare existed by the common law and constitu- 
tions of Clarendon, to haTe been occasionally 
exercised, and to hare been only suspended by 
their Toluntary act. In the course of this argu- 
ment, he treats of the peerage of the bishops, and 
produces abundant erldenoe from tlie records of 
parliament that they were styled peers, for which, 
though convinced fH>m general recollection, I had 
not leirare or disposition to search. But if any 
donbt should remain, the statute f S E. III. c. 6. 
coutains a legislative declaration of the peerage of 
bishops. The whole subject is discussed with 
much perspicuity and force by Stillingflcet, who 
seems however not to press very greatly the right 
of trial by peers, aware no doubt of the weight of 
opposite precedents. (SUlllngneet's Works, yol. ill. 
p. 820.) In one distinction, that the bishops vote 
in their Judicial functions as harons, but in legis- 
lation as magnates, whi«'h Warhurton has brnngbt 



forward as his own In the Alliance of Chnrcfi and 
Slate, StlUingfleet has perhaps not taken the strong- 
est ground, nor sufficiently accounted for their • 
right of sitting iS Judgment on the Impeachment 
of a commoner. Parliamentary impeachment, 
upon charges of high publie crimes, seems to be 
the exercise of a right inherent in the great 
council of the nation, some traces of which appear 
even before the conquest ; (Chron. Sax. p. l<4. 
169.) Independent of, and superseding, that of trial 
by peers, which, If the S9th section of Magna 
Charta be strictly construed, is only required upon . 
indictmenU at the king's suit. And this conslde- 
ration Is of great weight In the question still un- 
settled, whether a commoner can be tried by the 
lords upon an Impeachment for treason. 

The treatise of SUUIngOeet was written on ofca- 
slon of the objection raised by the commons to the 
bishops TotIng on the question of Lord Danby's 
pardon, which he pleaded In bar of bis Impeach- 
ment. Bnmet seems to suppose, that their right of 
final Judgment had never been defended, and con- 
founds Judgment with sentence. Mr. Hargrave, 
strange to say, has made a much greater blander, 
and imagined that the question related to their 
right of voting on a bill of attainder, which no 
one, I believe, ever disputed. Motes on Co. Lytt. 
lS4b. 

(1) Madox, Baronia Angllca, p. 1S8. DIalogns de 
Scaccario, 1. 1. c. 17. Ly ttleton's flenry II. vol. II. 
p. 117. The last of these writers supposes, con- 
trary to Selden, that the earis continued to be go- 
vernors of their counties under Henry II. Stephen 
created a few titular earls, with grants of crown 
lands to support them ; but his successor resumed 
the grants, and deprived them of their earldoms. 

In Bymer's FoMlera, vol. l. p. 8., we find a grant 
of Matilda, creating Mtio of Glocester earl of He- 
reford, with the moat and castle of that city In fee 
to him and his heirs, the third penny of the rent 
of the city, and of the pleas in^the county, three 
manors and a forest, and the service of three te- 
nants in chief, with all their flcfs; to be held with 
all privileges and liberties as fully as ever any 
earl In England had possessed them. 
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the crown. There are however material difiBcidlies in the way of 
rightly understanding their nature, which ought not to be passed 
over, because the consideration -of baronial tenures will best 
develop the formation of our parliamentary system. Two of our 
most eminent legal antiquaries, . Selden and Madox, have enter- 
tained different opinions as to the characteristics and attributes of 
this tenure. 
According to the flrst, every tenant in chief by ^ 

, . , . " i^ "^ ,. . "^ Theory or Selden; 

knight-service was an honorary or parliamentary 
baron by reason of his tenure. All these were smnmoned to the 
king's councOs, and were peers of his court. Their baronies, or 
. honours, as they were frequently called, consisted of a number of 
knight's fees, that is, of estates, from each of which the feudal'ser- 
vice of a knight was due ; not fixed to thirteen fees ai^d a third, as 
has been erroneously conceived, but varying according to the ex- 
tent of Uie barony, and the reservation of service at the time of its 
creation. Were they more or fewer, however, .their owner was 
equally a baron, and Summoned to serve the king in parliament 
with his advice and judgment, as appears by many records and 
passages in history. 

But about the latter end of John's reign, some only of (he most 
eminent tenants in chief were summoned by particular writs; the 
rest by one general summons through the sheriff of their several 
counties. This is declared in the Great Charter of that prince, . 
wherein he promises that, whenever an aid or scutage shall be re- 
quired, faciemus sununoneri archiepiscopos, epi8copos,abbates, co- 
mites et majores barcmes regni sigiUatim per literas nostras. £t 
prseterea faciemus summonerf in generali per vicecomites et ballivos 
nostro^ omnes alios qui in capite tenent de nobis. Thus the barons 
are distinguished from other tenants in chief, as if the former name 
were only applicable to a particular number of the king's imme- 
diate vassals. But it is reasonable to think, that before this charter 
VFas made, it had been settled by the law of some other parliament, 
how these greater barons should be distinguished from the lesser 
tenants in chief ; else Tvhat certainty could there be in an expres- 
sion so general and indefinite? And this is likely to have pro- 
ceeded from the pride with which the ancient and wealUiy barons 
of the realm would regard those newly created by grants of es- 
cheated honours, or those decayed in estate, who yet were by their 
tenuis on an equality with themselves. They procured therefore 
two innovations in their condition ; first, that these inferi<»* barons 
should be summoned generally by the sheriff, instead of receiving 
their particular writ^, which made an honorary distinction ; and 
next, that they should pay relief, not as for an entire barony, one 
hundred marks ; but at the rate of five pounds for each knight's 
fee which they held of the crown. This changed their tenure to 
one by mere knight-service, and Uieir denomination to teilaiits in 
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chief. It im not difficult, ftfterwanb, for the greater banms to 
CTdade any from amfng to parliament asrach, without particular 
writs directed to them, for which purpose some law was probably 
enacted in the reign of Henry III. If indeed we could place re- 
liance on a nameless author whom €amden has quoted, this limita- 
tion of the peerage to such as ware expressly summoned depraded 
upon a statute made soon after the battle of Evesham. Butno one 
has ever been able to discov^ Camden's authority, and the dmnge 
was, probably, of a much earlier date (1). 

of M«dox^ ^^"* *• ^® theory of Selden, which, if it rested less 
^''' uponconjectnral alterations in the law, would undoubt- 
edly sidTe some material difficulties that occur in the qqposite Tiew 
of the subject. According to jVIadox, tenure by knight's service 
MdoiiMntiioM in chief was alwaysdistinct from that by barony. It is 

"^^ ^^' not easy, however, to point 6ut the characteristic dif- 
ferences of the two ; nor has that eminent antiquary, in his large 
worit, the Baronia An^ca, laid down any definition, or attempted 
to eiqdam the reA nature of a barony. Hie distinction could not 
consist in the nmnbf^ of imight's fees; Cm* the barony of Hwayton 
consistedof only three; while John de Baliol held thirty fees by 
mere kntght-servke (a) * Nor does it seem to have consfeted In the 
privilege or service of attending parliament, since all tenants in 
chief vrere usually summoned. But whatever may have been (he 
line bctvineen these modes of tenure, there see^ns complete proof of 
their separation long before the reign of John. Tenants in chief 
are enummited distinctly from earls and barons in the charter of 
Henry I. Knights, as well as barons, are named as present in the 
parlicunent of Northampton in 1165,' in that held at the san^ town 
in 1176, and upon other occasions (3). Sev^al persons appear in 
the Liber Niger Scaccarii, a nril of mili^try tenants made in the 
age of Henry II., vdio heUi single knight's fees of the crown. It 
is however highly prob^le, that, in a lax sense of the vnM^d, these 
knights may sometimes have been termed barons. The autlHH* of 
the DialogusdeScaocariospeaksof these holdii^ grater or lesser 
baronies, induding, m appears by the context, all tenants in 
diief (4). The former of these seem to be the majores baroncs of 
King John's Charts. And Uie secundte dignitatis barones, said by 
a contemporary historian to have been [present in the parliament 
of NortlManpton, w^e in all probability no other than the knightly 
tenants of the crown (5) . For the vrord baro, originally H^aning 
oidy a mm, vras of very large sigtritilcance, and is not unfrequently 

(1) Seld^n'g Worksv toI. Ul. p. 718-743. piled. This wai mrj coBtMent wtfh Oelf eDteion, 

(«) LytUeton's Henry B. vol. II. p. 112. that the commons were a pafl of parliament at 

(8) Hodj on OoBTvctttons, p. S». 184. Ibat time. Bur Bvin, assmninf at ence the trkth 

(4) LH). U. c. 9. of their Interpretation in this iii!«aBoe, and the 

<»} 99dy and Lord tyttletmi mdntaln these "ba- falsehood of their system, treats it as a derlaUon * 

rons of the second rank " to have been the soIh from the esttMlsbed rale, and • pt99t «C Ae tn- 

^ — M of Uie erovn ; tenants of the great barons, settled state of tkd coisUtition. 
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spfltisA ioooamosk ftoeboUers^m in the phrase of conrt-birmi. 
It WM t^ed too for the magfetrates or chief meo of cities, as it is 
sISk fyr the Judges of the excboqucry and the representatives ot the 
Ginqiie-Ports. 

The pasBage bowers before dted from the Great Charter of John 
aflbrdftOiK^potoffiniifiiotii^ in the course of oor progress. Then, 
attottt, iti»efid»ttliataUteiia9it«iiidiiefwcM ^titkfd to their 
fsmmaoiD»i the greater barons bjr partieular writs, the rest through 
one dHffected to their sheriff. The qioch when aU, who, though te- 
nants in cluef, had not been actuaUy summoned, were deprived of 
thehr ri|^ of attendance in parfiameDl^ is agafai intdred in nncer- 
tainty and eoiir|ectiire. The mdtnown writer qnoted bjr (^tmden 
aeema not soi^jent authority to estslilisb by assertion, that they 
were exdi^M by a atatnteMHrie after the battle of Eresfaam. The 
fvindpie was iBOstiaceiyaduMmledged at an earBer time. Simon 
de BfoMfortsmnoiotted only tweBty-ttnroe temporal peers to his fa- 
wmm parininci^ In the yenr 1353, the hsfcm complained, that 
BMwy of their tttfoterbtd ■oirecetred thehr writs, accordW to 
tteleMorofflectarter, nAHtmei to grant an aid to the king 
taitteywereMMdCt). 

]tot M woM fainre bem eaiy 10 ^KsapiwM thfei niode of padLhrg a 
fttlinaiifiit, if as misauaMedbaroBConld hare sat by mere right 
afhiitenne. ThecfiBicMOf Sdden, (hatalawof exclnsionwas 
f WW If <i tgifirdi ttie begtming of liewry^» reign, i» not Bable to so 
wtmA ct^tOM. Bttt perhaps it is muMcessary to frame an hypo- 
ttciaiiof tWs natote. Writaof soamons might probably be older 
tlHAtfaertiaifer of Joktt (2) r and w^n th]» hadbecome the cnstomary 
and fcg^ihr prdimtearf of a baron'n ccinring to parliament, it was 
a natarai tranritiCHa to look lipom il as an indispensable condition ; 
kk tifiKS when the prerogative was high, thebiw nnsetflcd, and the 
service hi pariBwient deemed by mmj^ stiR more btirthensomc than 
henoTO^Bftle. Some (misftkms in smnmoning the king's tenants to 
fonier pevMoottenls may perha|» have proAiced the above men; 
Ikmed provision of tte Great Charter, which had a relation to the 
of tax^ wherein it was deemed essential to obtain a 
waivetsal consent, thcM was reqoired in councils held for 
or even fer adviiee (3^. 
It isr »^ eaiTf to AetbTnine how long (he inferi^ te- ^euicr men 
nants in chief conynned to'Sit personally in parliament, teiante w cwot 

-m- .^ * ^ AH VR* ^«i 1 1-^ji- t_ attended parlia- 

Itttse eharterS'Of Henry III., tm clanse whvch we have mem under Hen- 
hem eonriderhig^ is omtfled; and I think there is no ^^ 
express proof remaimng, that the lAeriff was ever directed to 

(4)11. Polfi p. 785. tW ^Ktbm eveo tell the t^bleooiiiilHtkotitariisrticdlftr iwfltnons. Gort^, 

Uns^, that this was contrary to his charter, in vol. ii. p. 249. 

wbioh Berertheless the claose to that efTect, con- (3) Upon the sobject of tenure by barony, besides 

iBlnr-''^ hia flrth e/ s rtk u rtef , Kad^beeif omlfted. the writers already quoted, see West's Inquiry 

<s> Henry U., in 1176, forbad any of those who ittto the Method of creating Peen, and Gaffte'e 

had l>een coiicenMi^l»Mirte«ri«IMIlMrttrooiie History ofEflsUuid, yoI. U. p. S47. 
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sammon the king's military tenants within his county in ttie manner 
which the charter of John required. It appears however that they 
were in fact members of paiiiament on many occasions during 
Henry's reign, which shews that they were summoned either by 
particular writs, or through the sheriff $ and the latter is the more 
plausible conjecture. Th^re is indeed great obscurity as to the 
constitution of parliament in this reign ; and the passages which I 
am about to produce may lead some to conceive that the fire^Kdders 
were represented even from its beginning. I rather incline to a 
different opinion. 

In the Magna Gharta of 1 Henry III., it is said -. Pro hAc iionati(me 

et concessione archiepiscopi,episcopi,comites,bar(mes, 

milites, et liberd tenentes, etomnes der^no nostro dederunt nobis 
quintam decimam partem omnium bonorum suorum mobilium ('l ). 
So in a record of 19 Henry III. -. Gomites, et barones, etomnes alii 
de toto regno nostro Anglic, spontaneli Yoluntate suA concesserunt 
nobis cfficax auxilium (2) . The largeness of these words, is, how- 
ever, controuledby a subsequent passage, whidi declares the tax lo 
be imposed ad mandatum omnium comitum et baronum et omnium 
aliorum qui de nobis tenent in capite. And it seems to have been a 
general practice, to assume the common consent of all ranks, to that 
which had actually been agreed by the higher. In a similar writ, 
21 Henry III . , the ranks of men are enumerated specifically ; arcbi- 
episcopi, episcopi, abbates, priores, et clerici terras habentes qu® 
ad ecclesias suas non pertinent, comites, barones, milites, et liberi 
homines, pro se et suis villanis, nobis concesserunt in auxiliom 
tricesimam partem omnium mobilium (3). In the close roll of the 
same year, we have a writ directed to the archbishops, bishops, 
abbots, priors, earls, barons, knights, and freeholders (liberi ho- 
mines) of Ireland; in which an aid is desired of them, and it is 
urged, that one had been graced by his Odeles Angliee (4). 

But this attendance in parliamentof inferior tenants in chief, some 
of them too poor to have received knighthood, grew insupportably 
vexatious to themselves, and was not well liked by the king. He 
knew them to be dependent upon the barons, and dreaded the con- 
fluence of a multitude, who assumed the privilege of coming in arms 
to the appointed place. So inconvenient and mischievous a sch^ne 
could not long subsist among an advancing people, and fortunately 
the true remedy was discovered with little difficulty. ' 

The principle of representation, in its widest sense, 

f^M^ of'^iSl can hardly be unknown to any government not purdly 

wSmSu "'^"^ democratical. In almost every country the sense of 

the whole is understood to be spoken by a part, and 

the decisions of at part are binding upon the whole. Among our 

(1) Body on CouToeations, p. 293. (3) Brady^s History of England, vol. L 4AppettdU, 

(2) Brady, Introduction to Uistory of England- p. 18S. 

Appendix, p. 49. (4) Brady's Istroduciioa, p. 94. . 
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ancestors, (he lord stood in tho place of his vassals, and still more 
unquestionably, the abbot in that of his monks. The system indeed 
of ecclesiastical councils, considered as (Mrgans of the church, rested 
upon the principle of a virtual or an express representation, and 
had a tendency to render its application to national assemblies more 
familiar. 

The first instance of actual representation which occurs In our 
history is only four years after the conquest : when William, if we 
Inay rdy on Hoyeden, caused twelve persons skilled in the customs 
of England to be chosen from each county, who were sworn to 
inform him rightly of their laws ; and these, so ascertained, were 
ratified by the consent of the great council. This, Sir Matthew 
Hale asserts to be ^^ as suiBcient and effectual a parliament as ever 
was held in England (1)." But there is no appearance that these 
twelve deputies of each county were invested with any higher 
authority than that of declaring their ancient usages. No stress 
can be laid, at least, on this insulated and anomalous assembly, the 
existence of which is only learned from an historian of a century 
later. 

We find nothing that can arrest our attention, in searching out 
the origin of county representation, till we come to a writ in the 
fifteenth year of John, directed to all the sheritb in the following 
terms : Rex Yicecomiti N., salutem. Prsecipimus tibi qu6d onmes 
milites ballivse tu«e qui summoniti fuerunt esse apud Oxoniam ad 
Nos k die Omnium Sanctorum in quindecim dies venire facias cum 
armis suis : corpora ver6 baronum sine armis singulariter, et 
qucUuor discretes milites de comitatu tuo, illuc venire facias ad 
eumdem terminum, ad loquendum nobiscum de negotiis regni 
nostri. For the explanation of this obscure writ, I must refer to 
what Prynne has said (2) ; but it remains problematical, whether 
these four knights ( the only clause which concerns our purpose) 
were to be elected by the county, or returned, in t&e nature of a 
jury, at the discretion of the sheriff. Since there is no suflScient 
proof whereon to decide, we can only say with hesitation, that there 
may have been an instance of county representation in the fifteenth 
year of John. 

We may next advert to a practice, of which there is very clear 
proof in the reign of Henry III. Subsidies granted in parliament 
were assessed, not as in former times by the justices upon their 
circuits, but by knights freely chosen in the county-court. This 
appears by two writs, one of the fourth, and one of the ninth year 
of Henry III. (3). At a subsequent period, by a provision of the 
Oxford parliament in 1258, every county elected four knights to 
inquire into grievances, and deliver their inqubition into parlia* 
ment (4). 

(1) HUe. of Coamon Uv, toI. i. p. sot (») Bra4y*f Introdactton, Appeadlx, p. 41. U. 

(s) s Prynne'f Rtglfter, p. 10. (4) Bmdy's Hisk oC EogUuHl; toI. t APP. P' ^7. 

II. 5 
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The next writ now extant, that wears the appearance of parlia- 
mentary representation, is in the thirty-eighth of Henry III. This, 
after reciting that the earls, barons, and other great men (csetm 
magnates) were to meet at London three weeks after Easter, with 
horses and arms, for the purpose of sailing into Gascony, requires 
the sheriff to compel all within his jurisdiction, who hold twenty 
pounds a-year of the king in chief, or of those in ward of the king, 
to appear at the same time and place. And that besides those men* 
tioned he shall cause to come before the king's council at West- 
mlmU^r on the fifteenth day after Easter, two good and discreet 
litkighls of his county, whom the men of the county shall haye 
cboscn fyt this purpose, in the stead of all and each of them, to 
GODsider, along with the knights of other counties, what aid they 
will grant the king in such an emergency (1). In the principle of 
election, and in the object of the assembly, which was to grant 
money, this, certainly resembles a summons to parliament. There 
are indeed anomalies sufficiently remarkable upon the faoe of thq 
writ, which distinguish this meeting from a regular parliament But 
when the scheme of obtaining money from the commons of shires 
through the consent of their representatiyes had once been eiita> 
tained, it was easily applicable to more formal councils of the nation. 

A few years later there appears another writ analogous to a sonn^ 
mons. During the contest between Henry III. and the confed<^ate 
barons in 1261 , they presumed to call a sort of parliament, sixm- 
moning three knights out of every county, secum tractaturos super 
communibus negotiis regni. This we learn only by an opposite 
writ issued by the king, directing the sheriff to injoin these knights 
who had been convened by the earls of Leicester and Glocester to 
theu- meeting at St. Alfaan's, that they should repair instead to the 
king at Windisor, and to no other place, nobiscum super pr»missis 
colloquium habituros (2). It is not absolutely certain, that these 
knights were elected by their respective counties. But even if they 
were so, this assembly has much less the appearance of a parlia^ 
ment, than that in the thirty-eighth of Henry III. 

At length, in the year 1265, the forty-ninth of Henry III., while 
he was a captive in the hands of Simon de Montfort, writs were 
issued in his name to all the sheriff, directing them to return two 
knights for the body of their county, with two citizens or burgesses 
for every city and borough contained within it. This therefore is 
the epoch at which the representation of the commons becomes in- 
disputably manifest ; even should we reject altogether the more 
equivocal instances of it which have just been enumerated. 

Whether the '' iudccd the kuights were still elected by none bat 
SSS by t^ ^® king's military tenants, if the mode of representa^ 
holders In gene- tiou was merely adopted to spare them the inconve- 
^' nience of personal attendance, the immediate innova- 

(1) 8 Fryiu&e, p. 23. (3) Ihid. p. r. 
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tion in our polity was not very ^xtennve. This is an interesting, 
but very obscure tO{Hc of inquiry. Spdman and Brady, with olbor 
writers, have restrained the original right of election to tenants in 
chief, among whom, in process of time, those holding under mesne 
lords, not being readily distinguishable in the hurry of an election, 
contrived to slide in, till at length their encroadunents were ren- 
dered l^itimate by tfie statute 7 H. IV. c 15., which put all 
suitors to the county-court on an equal footing as to the elective 
franchise. The argument on this side might be plausibly urged 
with the following reasoning. 

TI^e^u*it of a feudal monarchy, which compiled every lord to 
act by the advice and assent of his immediate vassals, established 
no rdation between him and those who held nothing at bis hands. 
Theywere included, so far as he was cooc^ned, in their superiors; 
and the feudal incidents were due to him from the winde of his 
vassal's fief, whatever tenants might possess it by sub-infeodation. 
te England, the tenants in chief alone were called to the great 
councils before representation was tboogbt of , as is evident both by 
Ifae charter of John, and by the language of many records; nor 
ware any others concerned in levying aidsor esoiages, vrhtch were 
only due by vu*tue of their tenure. These military tenants were 
became in the reign of Henry III. far more fMimmwsthan they had 
been under the Conqueror. If we incbide those who held of the 
kingut de honore, that is, the tenants of baronies esdieated or in 
ward, who may probably have enjoyed the same privileges, being 
subject in genend to the same burthens, their number will be 
gr^y augmented and form no inconsiderable portioii of the free- 
holders of the Jongdom. After the statute commonly called Qui 
emptores in the eighteenth of Edward I., they were likely to in- 
crease much mote^ as every licensed alienation of any portion of a 
fi^ by a tenant in chief would create a new freehold immediately 
depending upon the crown. Many of these tenants in capite iidd 
very small fractions of kni^t's fees, and were consequently not 
called upon to receive knighthood. They were plain freeholders 
holding in chief, and the liberi homines or Uberi t/mentes of those 
writs which have been already ^pMKed* The oimmam form indeed 
of vfTils to the sheriff directs the knights to be cbosra de commu- 
nitate comitatiks. But the word oommunitas, as in boroughs, de- 
notes only the superior part: it is not unusual to find mention in 
records of canmiunitas populi or omnes de regno, where none a^e 
inten<kd but the barons, or at natost the tenants in ehirf. If we 
look attentively at the earliest instance of sununomng knights of 
shires to parliament, that in 38 H. HI., whkix has been noticed 
above, it will appear that ihey could <Hily have been chosen by mi- 
litary tenants in chief. The object of catting this parUament, if 
parliament it were, was tooblain an aid from the military tenants, 
irtio, holding less tl^ 4 knight's fee, wete iM>t necpik^ io do 
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p^^onal service. None then, sturdy, but the toiants iik diief 
could be electors upon this occasion, which merely respected thdr 
feudal duties. Again, to come much lower down, we And a series 
of petitions in the reigns of Edward III. and Richard II., which 
se^n to lead us to a conclusion that only tenants in chief were re- 
presented by the knights of shires. The writ for wages directed 
the dieriff to levy them on the commons of the county, both within 
Arandiises and without (tam intra lib^tates quiim extra). But the 
tenants of lords holding by barony endeavoured to exempt them- 
selves from this burthen, in which they seem to have been counte- 
nanced by the king. This led to frequent remonstrances from the 
commons, who finally procured a statute, that all lands, not dis- 
charged by prescription, should contribute to the payment of 
wages (1). But, if these mesne tenants had possessed equal rights 
of Yoting with tenants in chief, it is impossible to conceive that 
they would have thought of claiming sounreasonable an exemption. 
Yet,. as it vrould appear harsh to make any distinction between the 
rights of those who sustained an equal burthen, we may perceive 
how the freeholders holding of mesne kurds might on that account 
obtain after the statute a participation in the privilege of tenants in 
dbief. And without supposing any partiality or connivance, it is 
easy tocompreliend, that while the nature of tenures and services 
was so obscure as to give rise to continual disputes, of whidi the 
ancient records of the King's Bench are full, no sheriff could be 
very accurate in rejecting the votes of common freeholders, re- 
pairing to the county-court, and undistinguishable, as must be 
allow^ fh>m tenants in capite upon other occasfons, such as 
serving on juries, or votmg on the electton of coroners. To all 
this it 3^elds some corroboration, that a neighbouring though long 
hostile kingdom, who borrowed much of her law from our own, 
has never admitted any freeholders, except tenants in chief of the 
crown, to a su&tege in county elections. These attended the par- 
liament of Scotland in person till 1428, when a law of James I. 
permitted them to send representatives (2). 

Such is, I think, a fair statement of the arguments that might be 
aUeged by those who would restrain the right of election to te- 
nants of the crown. It may be urged on the other side, that the 
genius of the feudal system was never completely displayed in £ng- 
. land ; much less can we make use of that policy to explain institu- 
tions that prevailed under Edward I. Instead of aids and scutages 
levied upon the king*s military tenants, the crown found ample 
resources in subsidies upon moyeables, from which no class of men 
was exempted. But the statute that abolished all unparliamentary 
taxation led, at least in theoretical principle, to extend the elective 
franchise to as large a mass of the people as could conveniently 

(1) IS Rtc. U. c. IS. Prynne's 4th Register. 8S7. But this law WW not regidtrly tctad opor 

(s) TiBkcrtoB's UK. of ^coUiBd, toL L p. ISO. iUl 1187. p. 168. 
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exorcise it. It was eren in the mcmth of oar kings, that what 
concerned allstiould t>e approved by all. Nor is the language of 
all extant writs less adverse to the supposition that the right of 
soffirage in county elections was limited to tenants in chief. It 
seems extraordinary, that sudi a restriction, if it existed, should 
never be dedudble from these instruments ; that their terms should 
invariaUy be large enoi^ to comprise aU Arediolders. Yet no 
mcMTo is ever required of the sheriff than to return two knights, 
chosen by the body of the county. For they are not only said to 
be returned pro communitate, but ^^ p^ communitatem," and ^^ de 
assensu totius communitatis/' Nor is it satisfactory to allege, 
without any juroof, that this word should be restricted to the te- 
nants in diief, contrary to what must appear to be its obvious 
meaning (1). Certainly if these tenants of the crown had found 
inferior freehcdds usurping a right of suffirage, we might expect to 
find it the subject of some legislative provision, or at least of some 
petition and complaint. And, on the other hand, it would have 
been considered as unreasonable to levy the wages due to knights 
of the shire for their service in parliament on those who had no 
share in their election. But it appears by writs at the very be- 
ginning of Edward II.'s reign, that wages were levied '^ de com- 
munitate comitates (2) ." It will scarcely be contended that no one 
was to contriliute under this writ, but tenants in chief ; and yet the 
wcNrd communitas can hardly be applied to different persons, 
when it occurs in the same instrument, and upon the same matter. 
The series of petitions above-mentioned relative to the payment of 
wages rather tends to support a conclusion, that all mesne tenants 
had the right of suffirage, if they thought fit to exercise it, mnce it 
was earnestly contend^ that they were liable to contribute towards 
that expense. Nor does there appear any reason to doubt that all 
frediolders, except those within particidar franchises, wore sui- 
tors to the county-court ; an institution of no feudal nature, and 
in which elections were to be made by those present. As to the 
meeting to which knights of shires were summoned in 38 Henry III., 
it ought not to be reckoned a parliament, but rather one of those 
ancHnalous conventions which sometimes occurred in the unfixed 
state of government. It is at least the earliest known instance of 
representation, and leads us to no condusion in respect of later 
times, when tli^ commons had become an essential part of the le- 
gislature and their consent was required to all public burthens. 

(1) What ean one, who adopts this opfnion of nottna qiilndacIiDam bonoran faomm mobllivm 

Dr. Kady, say to the following record ? Rex mi- nobis concessemnt. Pat. Rot. 1 E. n. In Rot. 

Htibiis, llberls homfnibns, et toti comtnunitati Pari. vol. i. p. US. See also p. 941. and i69. If 

comitatAs Wygornln, tarn intra libertates qntai the word oommnnitas is here used In any precise 

extra, salotem. CAm comites, barones, milites, 11- sense, which", when possible, we are to suppose in 

beH homines et eommunltates comitatanm refnl construing a legal Instmment, It must designate, 

nostrl Tlcesimam omnium bonorum suomm mo- not the tenants |n chief, but the inferior class, who, 

biltam dresque et bnrgenses et commnnitates though neither freeholders nor firee burgesses, were 

omnium drltatam et btirgorum ejusdem regni, yet coutributable to the subsidy on their goods, 

neenon tenentes d« antiqi^ig doiplnlcii coronn (S) lladox,FlrmaBurgi,p.99.andp. lOS. NoteZ. 
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This qnestton, X3ip(m the >9rholo, is GcrlAffily not firee from oonsi* 
derabic difficulty. The legal antiqaaries are divided. Prynne 
docs not seem to have doubted but that the l^nights were ^^ dected 
in the ftdl county, by and for the "vrhole coftnty," inithoat respect 
to the tenure or the freeholders (i). But Brady and Carte are of 
a different opinion (S). Yet their disposition to narrow the basi^ 
of the constitution is so strong, that it creates a sort of prejudice 
against their authority. And if Imfghtofferan opinion onsoobscure 
a subject, I should be mudi inclined to belieye, that even from Hie 
reign of Henry I., the election of Imigfats by all freeholders in ttie 
county court, without regard to tenure, was little, if at all, diff^'^t 
trom what it is at present (8). 

vrognBA of The progress of towns in several continental ooun- 
*^*°'* tries from a condition bordering upon servitude to 
wealth and liberty has more than once attracted our attention in 
other parts of the present work. Thefar growth in England, both 
from general causes and imitative policy, was very shnilar and 
nearly co-incident. Under the Anglo-Saxon line of sovereigns, we 
scarcely can discover in our scanty records the condition of thefr 
inhabitants; except retrospectively from the great survey of Do- 
mesday Book, which displays the state of England under Edward 
the Confessor. Some attention to commerce had been shewn by 
Alfred and Athelstan; and a merchant who had made tluree voyages 
beyond sea was raised by a law^of the latter monarch to the dignity 
of a Thane (4) . This privilege was not perhaps often claimed ; but 
the burgesses of towns were already a distinct class from theceorb 
or rustics, and, though hardly f^ according to our estimatioa, 
seem to have laid the foundation of more extensive immunities. It 
is probable, at least, that the English towns had made fUD as gr^t 
advances towards emancipation as those of France. At the conquest 
we find the burgesses or inhabitants of towns living undar the 
superiority or protection of the king, or of some other lord to whom 
they paid annual rents, and determinate dues or customs. Some- 
times they belonged to different k)rds; and sometimes the same 
burgess paid customs to one master, while he was imder the juris- 
diction of another. They frequently enjoyed special privfleges as 
to inheritance ; and in two or three instances they seem to have 
possessed common property, belonging to a sort of guild or corpo- 
ration ; but never, as far as appears by any evidence, had they a mu- 
nicipal administration by magistrates of their own choice (5) . Be- 

(1) Prynne'g sd RegUter, p. SO. fortr-<iT« houses wiUiovt the cUy, de quibos ipsi - 

(e) Carte's Hist, of Enfland, toI. U. p. SM. bsbebant «tbliiB) ei coasuetadinem, rex «nt«n to- 

(8) The presottt question has been discussed with cam et sacsm ; ipst quoqae hurfeases babeheat do 

much ability in the Edinborgb Beyiew, rol. xxTi. rege triginta tree acras pratl in gildam snam. p. t. 

P* 841 . In Lincoln and Stamford some resident proprietors, 

(4) Willcifls, p. 71. called Laffemauni, bad JurlsdioUon (sooam et sa- 

(5) Bnrgenses Exoniss arbis habent extra clvltatem cam) over their teaaats. Bat ao where hate I beea 
terram daodecim oaraoatamra : que nuliam «oa- Me to diseever any trace of internal self-goveni- 
suetadinem reddaat nisi ad ipsam ci vitatem. Do- oMat ; aaless Chester nay be deemed an excq^iOB, 
mesday, p. 100. At Canterbwy ilw bvivetsef bad wbcre we mA of twolre iudicei drltaiis ; bsi by 
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sMes the Kfrnlar IMtynMrntfl, whidi wei« in gen^ 
were liable to tallages at the discretion of their lords. This burthen 
eontiniied for two centuries, with no limitation, except that the 
Imrons wa*e latterly forced to ask permission of the king before 
they set a tallage on their tenants, which was commonly done when 
he imposed one upon his own (1). Still the towns became consi- 
derably richer; for the profits (k their traffic were undimhiished 
by competition $ and the consciousness that thqr could not be indi- 
YiduaBy despoiled of their possessicms, like the villeins of the 
country around, inspired an industry and perseycrance, which all 
the rapacity of Morman kings and barons was unable to daunt or 
OY^rcome. 

(hie of the earliest and most important dianges in the Towiisi«ciare»- 
condition of the burgesses was the conva^ion of their <^^ 
indiyidual tributes into a perpetual rent from the wh(de borough. 
The town was then said to be affermcd, or let in fee-farm to the 
bmrgesses and their successors for ever (2). Previously to such a 
grant, the lord hdd the town in his demesne, and was the legal 
proprietor of the soQ and tenements) though I by no means ap- 
prehend that the burgesses were destitute of a certain estate in then* 
possessions. But of a town in fee-farm he only kept the superi- 
ority, and the inheritance of the annual rent, which he might reco- 
ver by distress (3). The burgesses held their lands by burgage 
tenure, nearly analogous to, or rather a species of, free socage (4). 
Perhaps before the grant they might correspond to modern copy- 
holders. It is of some importance to obsenre, that the lord by 
such a grant of the town in fee-farm, whatever we may think of 
its previous condition,divestedhimself of his property, or lucrative 
dominion over the soil, in return for the perpetual rent; so that 

whom eontUtvfed, doM not appear. Thavordla- riBAM|tUi,BaU*f«tlUMriia. Itowieilioarlnei 

KemaBMeasaqalTalrat to Judex. TWfiiMBOii- aallnftmqaatiiordiTUaaciritatoaiMLBflBtMmor- 

tioBod aboTo at Canterlrary was. In all probaMIUy, oatiini dedncnnt, stnt ad fUdas. at conanetndlnea 

a TfllantaiT association : so at Dorer va find tko at assfsas cirltatls, stent mellnstaamnt tamp. Idir. 

bwrsMter fnlkUMll, fihalla bnrfanslnm. p. 1. at Will, at Henr. regna Anf Ua. Byaar, 1 1, p. 40. 

Many of the passafos la Domesday relatira to the (Edit. 1811.) 

elate of borgesses are eonected In BMdy^ HIatory I aalndebtedtothelHendly raaarksortbepe- 

or Boffonfhs; a work, which. If read with dne sn»- rlodical critic whom I hare before aentloned, for 

pleion of the antbor's honesty, will confey a great renUnding me of other ebarters of the same age 

deal of knowfedge. eipressed in a similar manner, which in my haste 

Sloee the former part of ttiU note was written, I I had orerlooked, though printed in oommon books. 

b«fe met with a charter granted by Henry II. to Bnt whether these general words ought to outweigh 

l^inooln, which seems to reler, more explicitly than the silence of Domesday Book, I am not prepared 

any similar instrament, to municipal prirUegea of to decide. I hare admitted below, that the posses- 

Jarlsdictimi enjoyed by the citiacns under Sdward aion of corporate property implies an elecUre go- 

theConftesor. These charters, it is well known, do remment for ito administration, and I think it 

not always reelle vbtt Is true ; yel It Is possible, perfectly clear that tbe^guUds made bye-taws for 

that tiM eitlsens of Uaeoln, which had been oneof the regulation of their members. Yetthis is fone- 

the are Danish towns, sometimes menUoned with a thing different from montolpal Jirisdietion •? er 

sort of distinction by writers before the conquest, all the Inhabitants of a town, 

might be in n more adTantageevs situation than the (i ) Madox, Hist, of Exchequer, e. 17. > 

gen«»my of barcemes. SelatU me eoneessisse (t) ^adox, FIrma Durgi, p. 1. There is one In- 

elribus meis Lincoln, oames libertates et eonsuetu- .tance. I know not If any more eould be found, 

*""^.!L*JS!'~i'^****^!If.**"*****^.^" Of •■rtMburgl before the conquest It was at 

ward! et Will; et Henr. regum Aaglie, et gildam HunUngdon. Domesday p 108 

suam raerealorlam de homlnlbus ciriutis et de alils r/n^ hxIav n <• i « 

meroatoribuscomitatAs. siout Ulam habuerunt tern- ^yj. „ 'l. 
pert pHMlktonni anteeaaaorum MMirorvm, re- ^*' *^' ^' ^' 
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talhgea golMeqiientty let at his own discretion upon the inhaUtante, 
however common, can hardly be considered as a just exorcise of 
the rights of proprietorship. 

chtrim of ibcot- Under such a system of arbitrary taxation, howeyer, 
i^"<"*' it was evident to the most selflsh tyrant, that the wealth 
of his burgesses was his wealth, and their prosperity his interest ; 
much more were liberal and sagacious monarcbs, like Henry II., 
inclined to encourage them by (Hrivileges. From the time of Wil* 
liam Rufus, there was no reign in which charters were not granted 
to different towns, of exemption from tollson rivers and at markets, 
those lighter manacles of feudal tyranny; or of commercial Aran- 
chises ; or of immunity from the ordinary jurisdictions : or, lastly, 
of internal self-regulation. Thus the original charter of Henry I. 
to the city of London (1) concedes to the citizens, in addition to va^ 
loable commercial and &cal immunities, the right of chusing their 
own sheriff and justice, to the exclasion of every foreign jurisdic- 
tion (2) . These grants, however, were not in general so extensive 
till the reign of John (3). Before that time, the interior arrange* 
ment of towns had received a new organization. In the Saxon pe- 
riod, we find voluntary associations, sometimes religious, sometimes 
secular; in some cases for mutual defence against injury, in others 
for mutual relief in poverty. These were called guilds, from the 
Saxon verb gildan, to pay or contribute, and exhibited the natiural, 
if not the legal character of corporations (4). At the time of the 
conquest, as has been mentioned above, such voluntary incorpora- 
tions of the burgesses possessed in some towns either landed pro- 
perty of their own, or rights of superiority over that of others. 
An internal elective government seems to have been required (ot 
the administration of a common revenue, and of other biisiness iu- 

(1) I hftTe r«ad somewlMre that tbto charter was from the flayer of any fellow. If a fellow (fllda) 

trained in llOf . Bot the itutrmnent itself, whieh killed a maa of isoo shilUags weref lid, eaeh of the 

Is oaly preferred hy an laspexloias of Edward IV., society was to contrihute half a marc ; for a ceorl. 

does aot contain any date. Rymer, 1. 1. p. 11. two on» (perhaps ten shillingf) ; for a Welshman, 

(edit. 1816.) Conid It be traced so hl^h, the circum- one. If however this act was committed wantonly, 

stance would be remarlcable, as tbe earliest cbat^ the fellow had no right to call on the society for 

ters granted by Lonis VI. , supposed to be the father oontrlbvUon. If one fellow killed another, he was 

of these Institotlons, are sereral years later. to pay the legal wereflld to his kindred, and also 

(9) This did not, howerer, sare tbe citUens from eight pounds to tbe society. Harsh words used by 

Ining In one hundred marks to the king for this one fellow towards another, or eren towards a 

priTilege. Mag. Rot. 6 Steph. apud Madox. Hist, stranger, incurred a fine. No one was to eat or 

Exchequer, t. xi. I do not know that the charter drink In the company of one who had killed his 

of Henry I. can be snspected ; but Brady, In his brother fellow, unless In tbe presence of the king, 

treatise of Borbugbs, (p. S8. edit. 1777.) does not bishop, or alderman. DissertatioEpistolarls,p.si. 

think proper once to mention It ; and indeed uses We flnu In Wilklns's Anglo-Saxon laws, p. 6S., a 

many expressions incompatible with Its existence, number of ordinances, sworn to by persons both of 

(9) Nomefleld, Hist of Norfolk, vol. li. p. 16. says noble and ignoble rank, (ge ^rllsce ge ceorlisce) 

that Henry I. granted the same prlrlleges by chaig andconflrmed by King Athelstan. These are In the 

ter to Norwich In list, which London possessed, nature of bye-laws lor the regulation of certain 

Tet it appears, that the king named the port-reeve societies that had been formed for the preserratton 

or proTost; bot Blomefleld suggotu, that he was of public order. Their remedy was rather violent : 

probably recommended by the cttisens, the ofBce to kill and seise the effects of all who should rob 



any member of the association. This property, 
(4) Madox, Flrma Bnrgl, p. t3. Hickes has giTon after deducting the value of the thing stolen, was 
tts a bond of fellowship among tbe thanes of Cam- to be divided Into two parts ; one glren to the crt- 
bridgcshire, containing scTcral curious particulars, minars wife if not an accomplice, the other shared 
A composition of eight pounds, exclusi?e, I con- between tbe king and the society. 
cciTc, of the usual weregild, was to bo enforced In another fraternity among the clergy and laity 
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ciden't io their aModation (1). Th^ became miore inimeroaB and 
more peculiarly ccMiuiiercial after that sera, as wdl from the in- 
crease of trade, as through imitation of similar fraternities existing 
in many towns of France. The spirit of monopoly gave strength 
to tiiose institutions, each class of traders forming itself into a body, 
in order to exclude competition. Thus were established the com- 
panies in ccnporate towns, that of the Weavers m London being 
perhaps the earliest (2) ; and these were successively consolidated 
and sanctioned by charters from the crown. In towns not large 
enough to admit of distinct companies, one mcrdiant guild com* 
prefaended tiie traders in general, or the chi^ of them ; and this, 
from the rdgn of Henry II. downwards, became the subject of in-^ 
oorpcnrating charters. The management of their internal concerns, 
previously to any incorporation, fell naturally enough into a sort 
of oligarchy, wMch the tenour of the charter generally preserved. 
Though the immunities might be very extensive, the powers were 
more or less restrained to a small number. Exceptin a few places, 
the right of chnsingmagistrates was first given by King John; and 
certainly must rather be ascribed to his poverty, than to any en- 
larged poli<^y, of which he was utterly incapable (3). 

From the middle of the twelfth century to that of the Prosperity or 
thirteenth, the traders of Enjgland became more and ^«**^ ••*■• 
more prosperous. The towns on the southern coast exported tin 
and other metals in exchange for the wines of France ; those on the 
eastern s(;nt com to^Norway ; the Cinque-portsbartered wool against 
the stuffs of Flanders (4). Though bearing no comparison with the 
cities of Italy or the empire, they increased sufficiently to acquire 
importance at home. That vigorous prerogative of the Norman 
monarchs, which kept down Uie feudal aristocracy, compensated 
for whatever inferiority there might be in the population and de- 
fensible strength of the English towns, compared with those on the 
Continent. They had to fear no petty oppressors, no local hosti- 
lity ; and if they could satisfy the rapacity of the crown, weresecure 
from all other grievances. London, farabove the rest, 1^,4011. 
our ancient and noble capital, might, even in those 
early times, be justly termed a member of the political system. This 
great city, so admirably situated, wasrich and populous long before 
the conquest. Bede, at the beginning of theeighth century, speaks 
of London as a great market, which traders frequented by land and 

of Exeler, OTory fdlow was Inittled to a contribo- (1) See a grant from Torstln. arehblskop of York, 

UoD in case of laklaf a Journey, or if bis bonse was In the reifn of Henry I., to the bnrfesses of Berer- 

bnmed. Thns they resembled, in some degree, onr ley, that they may have tlielr hanshu$ (I. e. gnild- 

friendly socieUes ; and display an interesUng pic- hall) lilce those of Yoric, et ibt sm statuta pertrae- 

tare of manners, which has induced me to insert tent ad honorera Dei, etc. Rymer, 1. 1. p. 10. (edit. 

this note, though not greatly to the present purpose. 1816.) 

jSee more of the Anglo-Saxon guilds in Turner's (S) Madox. Firma Burgl, p. 189. 

History, Yol. ii. p. io«. Societies of the same kind, (8) Madox, passim. A few of an earilcr datemay 

for pnrposes of religion, charity, or mutual assls- be found in the new edition of Rfmer. 

Unce, rather than trade, may be found long aflei^ (4) Lyttleton's Hist, of Henry 11. vol. Ii. p. 170. 

wards. BlomeOeW's Hist, of Norfolk, ?. Hi. p. W. MacphersoB's Annals of Commerce. toI. I. p. Ml. 
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lead). It paid 15,000{. ontoTsa^OOOt., mlMd by Oanate upon 
the kingdom (2). If wo believe Roger Hoveden, the citiiens of 
I/mdon, on the death of Ethelred II., joined with part of Uie no- 
bility in raising Edmnnd Ironside to the throne (3). Harold i;, 
according to better anthority, the Saxon Chronicle, and William of 
Malmsbury, was elected by flieir ooncnrrence (4). Descending to 
hiet histcoy, we find them active in the dvil war of Stephen and 
Matilda. The famous bishop of Winchester tells the Londoners, 
that they are almost accounted as noblemen on accoontof the great^ 
ness of their city; into the commmiity of which it appears that 
some bar(»is had been received (5). Indeed the citizens them- 
sdves, or at least the principal of them, were called barons. Itwias 
certainly by far the greatest city in England. There have been 
different estimates of its population, some of which are extrava- 
gant ; bat I think itconld hardly have contained less than thirty or 
fcHTty thousand souls within its walls ; and the suburbs wc^e very 
populous (6). lliese numbers, the enjoyment of privileges, and 
the consciousness of strength, infused a free and even mutinous 
spirit into their conduct (7). The Londoners were always on the 
barons' side in their contests with the crown. They bore a part in 
deposing WiUiam Longchamp, the chancellor and justidary of Ri- 
chard I. (8). They were distinguished in the great struggle fbr 
Magna Charta ; the privfleges of their city are expressly confirmed 
in it ; and the Mayor of London was one of the twenty-five barons 
to whcMu the maintenance of its provisions was delegated. In the 

(1) MtcphMtoo, p. SM. Jvdiclon mm of 14Nn1 |.ytll6toi, thtt flsdliit !• 

(t)Id.p.»8t. - - Peter of Blois the inhabitants of l^ondonrecfcoMd 

(!) Clref tmidlneBMs, et pm loMllni. q«l M aft qnadnifinta mlllU. he has actnally proposed to 

tempore consistebant Lnndoniie, Clitonem Ead- read qnadrlnfenta. Hist mrniyfl Tftl It idflnaw 

nandnm unaniinl eonsensn In refem lefarere, itishardlynecessary to obserre, that the condition 

P- S^9. 0f tgrlonltore and lirteraal coanuimieaUoii wo«ld 

(4) Chron. Saxon, p. 1S4. Malmsbary, p. 76. He not have Moved half that number to subsist. 
says the people of London vera beeome almost The subsidy-roll oflSTT, published In the Arekmo- 
barbarians tbreufh their Intercourse with the )ogia, toI. Til., would lead to a conelnsion that all 
Danes ; propter frequentem conrictum. the inhabitants of London did not even then exceed 

(5) Londinenses, qui sunt qvasi optlmates pro m.ooo. If thU be true, they could not ka? e 
magnitudine civltatis In Anglilu Malmsb. p. 189. ^mounted, probably, to so great a namber tvo •r 
Thus too Matthew Paris : Gives Londinenses, quoi three centuries eanier. 

propter dtltatis dignitatem et ciTium antlqnam II- (7) This seditions, or tt lea^t refHietory chamet^r 

bertatem Barones consneTlmus appellare. p. 744.; of the Londoners was displayed in the tumult 

dud In another plax^ : totlus oiTlUtis elTcs, quoe headed by Williaoi Longbeard In tbe Uwn of 

barones Tocant. p. 845. Spelman says, that the Richard L, and that under Constantine in Ittt, the 

magistrates of ssTeral other towns were called patriarchs of a long line ot city ~ 



barons. Glossary, Barones de London. HoTeden, p. 765. M. Paris, p. 164. 

(6) Drake, the'historian of York, maintains that (8) HoTCden's expressions are very precise, and 
London was less populous, about the time of the »bew that the sitare taken by the citicens of Londnn 
conquest, than that city , and quotes Hardynge, a (probably the mayor and aldermen) in this measure 
writer of Henry v.'s age, to prove that the interior was no tumultuary acclamation, but a deliberate 
part of the fonner was notelesely built. Eboracum, eonenrrence wItt the nobility. Gomes Johannes, 
p. 91. York however docs not appear to lutve con- et ferft omnes episcopi, et comltes Angltn e&dem 
talned more than 10,000 Inhabitants at the aeeession die latravemnt Londonias : et In crastfno pNsdietns 
of the Conqueror; and the rory exaggerations as Johannes frater regis, et archleplsc<H;ras Rothoma- 
to the popnloasness of London prove that it must gensis, et omnes episcopi, et comites, et barones. 
have far exceeded that number. Fitz-Stephen, the ettdvesLondoniensescum illlsoonveneruntinatrto 
contemporary biographer of Thomas Docket, tells ecolesin S. Paul!.... Placnit erg6 JohannI fratol re- 
us of 80,000 men capable of bearing arms within lu gts, et omnibus episcopis, et eomitlbns, et baronl- 
proclncts ; where however his translator, Pegge, bus regni, et dvlbus Londoniaram, quM cancella- 
•uspectaami8ta]ceofthelfS.inthenumerals. And rins llto deponerttnr, et deposnemnt enin, me. 
this, with similar byperbolef , so inpoeed on the p. 7#i. 
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sobfieqiieiit reign, flie cf tlcem of London irere regarded with nmeh 
disia^ and jeaknny by the eourt. and sometimes suffered pretty 
severely by its hands, especially after the battie of Evesham (1). 

Notwithstanding the influence of London in these seasons of dis- 
torbance, we do not percciTe that it was distinguished from the 
most inrignfflcant townby greater participation in national councils. 
Rich, powerful, honourahle, and high-spirited as its citizens had 
become, it was verf long before they found a regular place hi par- 
liament. The prerogative of imposing tallages at pleasure, un- 
sparingly exercised by Henry III. even over London (2), left the 
crown no inducement to summon the inhabitants of cities and bo- 
roughs. As these indeed were daily growing more considerable, 
they were certain, in a monarchy so Ibnited as that of England be- 
came in the thirteenth century, of attaining, sooner or later, this 
eminent privilege. Although therefore the object of Stmon de 
Montfort in calling them to his parliament after the battie of Lewes 
was merely to strengthen his own faction, which prevailed among 
the commonalty, yet their permanent admission into the legislature 
may be ascribed to a more general cause. For otherwise it is not 
easy to see, why the innovation of an usurper ^ould have been 
drawn into precedent, though it might perhaps accelerate what the 
course of affairs was gradually preparing. 

It is well known, that the earliest writs of summons «-.^ 

to cities and boroughs, of which we can prove the exis- mT^ towuiL 
fence, are those of Simon de Montfort, earl of Lei- JJ^SJ^"** '■*• 
cester, bearing date 12th of December, 1264, in the 
forty-ninth year of Henry III. (3) . After along controversy, almost 
all judicious inquirers seem to have acquiesced in admitting this 
origin of popular representation (4). The argument may be very 
concisely stated. We find from innumerable records that the king 
hnposed tallages upon his demesne towns at discretion (5). No 
public instrument previous to the forty-ninth of Henry III. names 
the citizens and burgesses as constituent parts of parliament; though 
prelates, barons, knights, and sometimes freeholders are enume- 

(f) 1h» Ntdtarsiy eonsvll, lor a bom fullt»- Ilappairthowttt*tlMttk« itMibly watiateidei 

cottnt of tbe Engltidi towns before fhe middle of to be Dnmeroiu ; for the entry mm : scrlbitnr df I- 

the tUrteentb eeitnnr, Lyttloton'g Hbtory of basEbor.dflbiitUBcoln.etMterisbnrftf AngU*. 

Henry U. rol. U. p. 174.; and Macpberson's Annals It is ainfolar, that bo mention Is made of London, 

of Commerce. which must bare had some qieclal snmmou. 

(t) Frequent ftsjoU of this may b« found In Ha- Rymer, t. i. p. Mt. Dagdale, Bammoaittonea ^ 

dox. Hist, of Excheqaer> c. 17., as well as In Malt. Parliamentom, p. 1. 

Paris, who laments It with IndlffnatioB. Gives (4) It would 111 repay any raadai's dlUgenee to 

Londlnenses, contrA consnetudinem et libertatem wade through the yapid and dilnted pages of Tyi^ 

ciTllatIs, qnasi serrl ultimas conditfonls, uon sub rell ; but whoever would know what can be bast 

nomine aut titulo tiberi adjutoril, sed taUagil, quod pleaded for a higher antiquity of our present par- 

mult^kni eos angebat, regi, licet luTlti etfenitentes, Itamentary constitution, may have recourse to Hody 

numerare sunt coactl. p. 49t. Hen ubi est Londl- on Convocations, and Lord Lyttleton's History of 

nensls, toUes empta, totles concessa, tolles scripta, Henry If. vol. II. p. J7«^ and vol. Iv. p. 7»— 106. 

toties Jnrata libertas ! etc. p. 657. The king some- I do not conceive It possible to argne the question 

times saspeadcd their market, that Is, I suppose more ingeniously than has been done by the noble 

their right of toU. till hU demands were paid. writer last quoted. Whitelocke, In his Commen- 

(8) These writs are not extant, having perhaps tary on tbe parliamentary writ, has treated It very 

never been returned ; and consequently we cannot much at length, but with no critical dlscrlminaUon. 

tell to wbatparUcnlar places they wore addrefsed. (S) Madox, Hist, of Exeheqner, o. 17. . 
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rated (1); while sinoe the undoubted admission of the comnHMis, 
they are ahnost inyariably mentioned. No historian spealcs of re- 
I»'esentatiTes appearing for the people, or uses the word citizen or 
bnrgess in describing ttiose present in parliament. Sudi convin- 
cing, though negative, evidence is not to be invalidated by some ge- 
neral and ambiguous phrases, whether in vrrits and records, or in 
historians (2). Those monkish annalists are poor authorities upon 
any point where their language is to be deycately measured. But 
it is hardly possible, that writing circumstantially, as Roger de 
Boveden and Matthew Paris sometimes did, concerning proceed- 
ings in parliament, they could have failed to mention the commons 
in unequivocal expressions, if any representatives from that <Mrdar 
bad actually formed a part of the assembly. 
AathoritiM In Two authorities, however, which had been supposed 
i^Toar of aa eai^ to pro vc a greater antiquity than we have assigiiuMl to 
the representation of the commons, are deserving of 
St. Aiban'.. particular consideration ; the cases of St. Alban's and 
Barnstaple. The burgesses of St. Alban's complained to the councQ 
in the eighth year of JE^ward II. , that, although they held of the king 
in capite, and ought to attend his parliaments whenever they are 
summoned, by two of their number, instead of all other services, 
as had been their custom in all past times, which services the said 
burgesses and their predecessors had performed as well in the time 
of the late king £dward and his ancestors, as in that of the present 
king until the parliament now sitting, the names of their deputies 
having been constantly enrolled in chancery, yet the sheriff of 
Hertfordshire, at the instigation of the abbot of St. Alban's, had 
neglected to cause an election and return to be made ; and prayed 
remedy. To this petition it was answered, ^^ Let the rolls of chan« 
eery be examined, that it may appear, whether the said burgesses 
were accustomed to come to parliament, or not, in the time of the 
Icing's ancestors; and let right be done to them, vocatis evocandis, 
^i necesse fuerit." I do not translate these words, concerning the 
sense of which there has been some dispute, though not, apparently, 
very material to the principal subject (3). 

This is, in my opinion, by far the most plausible testimony for 
the early representation of boroughs. The burgesses of St. Alban's 
daim a prescriptive right from the usage of all past times, and 
more especially, those of the late Edward and his ancestors. Gould 
this be alleged, it has been said, of a privilege at the utmost of fifty 
years' standing, once granted by an usurper, in the days of the late 

(1) The only apitarent exc^on to this is In the Bat whether they sat as representatives, or by a 

letter addressed to the pope by the parliament of peculiar writ of summons. Is not so evident ; and 

1946 ; the salutation of which runs thus : Barones, the latter may be the more probable hypothesis 

proceres, et magnates, ac nobiles fwrtuum maris of the two. 

*a6im(or«,necnonetcleruselpopulusunlvers»u, (,j ^hus Matthew Paris tells us that, Inl«*r, the 

salulem. >•«"• Paris p. 696. It Is plain think, ^i^^j^ kingdom, regni totins unhersitas, repaired 

from these words, that some of the chief inhabi- ^o a parliament of Henry III. p. 867. 
iants of the Cinque-porU, at that time very flou- ,..V ^ , . ^ ...«».*« . ^ - 
rishinf towDf^ ncre present in this parliament. W Brady's Introduction to «lsl. of England, p. 88. 
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king's father, and afteriprards discontinued till about twenty years 
before the date of their petition, according to those who refer the 
regular appearance of the commons in parliament to the twenty- 
third of Edward I.? Brady, who obviously felt the strength of this 
authwity, has shewn little of his usual ardour and acuteness in re- 
pelling it. It was observed, however, by Madox, that the petition 
of St. Alban's contains two very singular allegations : it asserts that 
the town was part of the king's demesne, whereas it had invariably 
belonged to the adjoining abbey ; and that its burgesses held by the 
tenure of attending parliament, instead of all other services, contrary 
to an analogy, and without parallel in the condition of any tenant in 
capite throughout the kingdom. ^^ It is no wonder, therefiMre," sayi 
Hume, ^^ that a petition whidi advances two falsehoods, should con 
tain one historical mistake, which indeed amounts only to an inac- 
curate expression." But it must be confessed, that we cannot so 
easily set aside the whole authority of this record. For whatever 
assurance the people of St. Alban's might shew in asserting what wad 
untrue, the king's council must have been aware how recently the 
deputies of any tovms had been admitted into parUament. If the 
lawful birth of the House of Conunons were in 1295, as is main*^ 
tained by Brady and his disciples, is it conceivable that, in 1 31 5, the 
council would have received a petition, claiming the elective fran- 
duse by prescription, and have referred to the rolls of chancery to 
inquire whether this had been used in the days of the king's proge- 
mtors ? I confess that I see no answer which can easily be given to 
this objection by such as adopt the latest epoch of borough repre- 
sentation, namely, the parliament of 23 E. I. But they are by no 
means eq^ly conclusive against the supposition, that ttic commu- 
nities of cities and towns, having been first introduced into the le- 
gislature during Leicester's usurpation, in the forty-ninth year of 
Henry III., were summoned, not perhaps uniformly, but vrithout 
any long intermission, to succeeding parliaments. There is a strong 
(Hresumption, from the language of a contemporary historian, that 
they sat in the parliament of 1269, four years after that convened 
by Leicester (1). It is more unequivocally stated by another an- 
nalist, that they were present in the first parliament of Edward I. 
held in 1271 (2). Nor does a similar inference want some degree 
of support from the preambles of the statute of Marlebridge in 51 
H. III., of Westminster I., in the third, and of Glocester, in the 
sixth year of Edward I. (3). And the writs are extant, whidi 

(l}CoaToettyiiiilTerflitAiifll»preUtltetiiuig- p,9Sn. I wu led to thU pm8M« by AUerbviy, 
natlbpt, n«enon canctarom refni sal clrltatom et Rights of Conrocatlons, p. SlO., when some other 
iMrgomm potentioribiis. "Wykes, in Gele, xr. auUwrltles, less unqnestionable, are adduced for 
Scriptores, t II. p. 88. I am Indebted to Body on the same purpose. Both this assembly, and that 
ConrocaUons for this reference, which seems to mentioned by Wykes in 1168, vere oertalnly par- 
hare escaped most of our constftutlonal writers. liamenU,and acted as such, particularly the former, 

(f) Hoc anno.... conTenerunt archleplscopi, co- though summoned for purposes not strictly pai^ 

mitas «t barones, abbates et prlores, et de quoUbet Uaraentary. 

comltata quataor milites, et de quAUbet eivlUta (8) The statute of Marlebridge to said to be mado 

quiMNT. Aiaakt WtfftMoutf in Qtle, til. U. ooBTocatif dlaortttoribuf, Um mjorikoa qiin m^ 
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•nmmoii every city, borough, and market-town toiend two depaliei 
to a council in the eleyenth year of his reign. I call this a council, 
for it undoubtedly was not a parliament. The sheri£b were directed 
to summon personaUy all who held more than twenty pounds a year 
of the crown, as well as four knights for each county invested 
with full powers to act for the commons thereof. The knights and 
burgesses thus chosen, as well as the clergy within the province of 
Canterbury, met at Northampton; those within the province of 
York, at that city. And neither assemblywasopened by the king (1). 
This anomalous convention was nevertheless one means of estab* 
lishing the representative system, and, to an inquirer free from 
technical prejudice, is Uttlc less important than a regular parlia- 
ment. Nor have we long to look even for this. In the same year, 
about eight months after the councils at Northampton and Ywk, 
writs were issued summoning to a parliament at ^urewsbury two 
citizens from London, and as many from each of twenty other con- 
siderable towns (2). It is a sli^t cavil to object, that these wore 
not directed as usual to the sheriff of eadi county, but to the ma- 
gistrates of each place. Though a v^y imperfect, this was a re- 
gular, an unequivocal representation of the commons in parliament. 
But their attendance seems to have intermitted from this taae to 
the twenty-third year of Edward's reign. 
^^j^g^g^ Those to whom the petition of St. Alban's is not 
satisfactory will hardly yidd their conviction to that 
of Barnstaple. This townsetforthintheeighteenthofEdwardlll., 
that among other franchises granted to them by a charter of Athd- 
stan they had ever since exercised the right of sending two burgesses 
to parliament. The said charter indeed was unfortunatdy midaid; 
and the prayer of their petition was to obtain one of the like import 
in its stead. Barnstaple, it must be observed, was a town belong- 
ing to Lord Audley, and had actually returned members ever since 
the twenty-third of Edward I. Upon an inquisiti(m directed by the 
king to be made into the truth of these allegations, it was found 
ihat ^Hhe burgesses of the said town were wont to send two 
burgesses to parliament for the commonality of the b(MX>ugh$ '" but 
. nothmg appeared as to the pretended charter of Athelstan, or the 
liberties which it was alleg^ to contain. The burgesses, dissatis- 
fied with this inquest, prevailed that another should be taken, which 

Borlbns ; tliat of Westminster primer, par ton con- (I) This is eommoulx denoBinated theparUameit 
wilt el par I'asstnlMieat des «relil«Tes4Q«f , eves- of Aeton Bitmell ; tlie elerfy and eommons liaTing 
qnes, abl»es, priors, oonntes, barons, et toat le sat in that town, while ttielMrons passed Judgment 
commlnalty de la terre illonqnes sommones. The upon Darid, prince of Wales, at Shrewabury. The 
statute of Glocester runs, appelles les plus discretes towns which were honoured with the priTilege of 
de son royanme, anxibien des grandes come des representation, and may consequently be supposed 
melnders. These preambles seem to have satisOed to ha?e been at that time the most consideral>le in 
■r. Prynne that the commons were tben repre- England, were Tork, Carlisle, Scarborough, Not- 
•ented, though the writs are wanting; and certainly tingham, Grimsby, Lincoln, Morttiampton, Lynn, 
no one conld be less disposed to exaggerate their Yarmouth, Colchester. Norwich, Chester, Shrews- 
antiquity, id Register, p. 80. bury, Worcester, Hereford, Bristol, Canterbury, 

(1) Brady's Hist, of Englaad, tqI. ti. Appendix. Wlocbeiter, uidllivter. Ryner, t. U. p. S47. 
ctrte,tol.U. p. «rr. 
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certakiljr answered better their wishes. The second jnry found 
that Barnstaple was a free borough, from tune inunemorial; that 
the burgesses had enjoyed, under a charter of Athektan, which 
had been casually lost, certain franchises by them enumerated, and 
par tioularly that they should send two burgesses to parliament -, and 
that it wocdd not be to the king's prejudice, if he should grant them 
afresh charter in terms equally ample with that of his predecessor 
Athebtan. But the foUowuig year we have another writ and an- 
other inquest, the farmer reciting that the second return had been 
mduly and fraudulently made; and the latter expressly contra- 
dicting the previous inquest in many points, and especially finding 
DO proof of Athelstan's supposed charter. Gnnparing the various 
parts of this business, we shall probably be induced to agree with 
WilliB, that it was but an attempt of the inhabitants of Barnstaple 
to withdraw themselves from the jurisdiction of their lord. For 
the right of returning burgesses, ttough it is the main point of our 
inquiries, was by no means the most prominent part of their peti< 
tiop, whidi rather went to establish some dvil privileges of devis- 
ing thdr tenemrats, ai^ electfaigtheir own mayor. The first and 
fairest return finds only Ihat they were accustomed to send mem- 
bers to pariiament, which au usage of fifty yeaifi (frraifiS E. I. to 
18 E. III.) was fully sufficient to establish, without searching into 
more remote antiquity (1). 

It has, however, probably occurred to the reader of these two 
cases, St. Alban's and Barnstaple, that the representation of the 
conuDons inpsffliament was not treated as a novelty, even in times 
little posterior to those in which we have been supfXMing it to have 
originated. In this consists, I think, the sole strength of the oppo- 
site argument An act in the fifth year of Richard II. declares, 
that if any sheriff shall leave out of his returns any cities or bo- 
roughs which be bound, and of old time were wont to ccHne to the 
parliament, he shall be punished as was accustomed to be done in 
the like case in time past (2). In the memorable assertion of le- 
gislative right by the conunons in the second of Henry Y . (which 
win be quoted hereafter) they affirm that ^' the comnnine of the 
land is, and ever has been, a member of parliament (3)." And the 
consenting suffrage of our older law-books must be placed in the 
same scale. The first gainsayers, I think, were Camden and Sir 
Henry Spelman, who, upon probing the antiquities of our consti- 
tution somewhat more exactly than theur predecessors, declared 
that they could find no signs of the commons in parliament till the 
forty-ninth of Henry III. Prynne, some years afterwards, with 
much vigour and learning, maintained the same argument, and 
Brady completed the victory. But the current doctrine of West- 
minster Hall, and still more of the two chambers of parliament, was 

(1) Willil. NotttiA PtrliUMiCtrk, vol. il. p. UM. (1) 5 Hie. H. stat. t. c. fr. 
tittktOB'f Hift. of nmi IL foL If. ». «. (t) «fC. Hri. vol. I?, p. St. 
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certainly much against these aatiqiiaries ; and it passed at erne time 
for a surrender (rfpofiolar principles, and almost a breadi of pri^ 
Yilege, to dispute the lineal descent of the House of GonunoBS from 
the wiltenag^not (1). 

The true ground of these pretensions to antiquity was a very 
well founded persuasion, that no other argument would be socoih 
elusive to ordinary minds, or cut short so ^ectually all encroadi- 
ments of the prerogative. The populace of every country, but 
none so much as the English, easily grasp the notion of right, 
meaniqg thereby something positive and definite ; while the maxims 
of expediency or theoretical reasoningpass slightlyover their minds. 
Hqipy indeed for England that it is so! fint we have h^t^ to do 
wiUi the fact alone. And it may be observed, that several pious 
frauds were practised, to exalt the antiquity of our constitutional 
liberties. These began, perhaps, very early, when the inmginary 
laws of Edward the Confesscur were so earnestly demanded. They 
were carried farther under Edward I. and his successors, when the 
fable of privQeges granted by the Conqueror to the men of Kent was 
devised; when Andrew Horn filled his Mirrour of Justices with 
fictitious tales of Alfred ; and above all, when the ^^ Method of 
holding parliaments in the time of Ethdrcd " was fabricated, about 
the end of Richard II. 's reign; an imposture which was not too 
gross to deceive Sir Edward Coke. 

GauM of nm- There is no great difficulty in answering the ques- 
jnMhif depotiet tiou, why tbcdeputicsof boroughs were finallyandper^ 
from boroagiis. mg^^Qy ingrafted upon parliament by Edward I. (2). 
The government was becoming constantly more attentive to the 
wealth that commerce brought into the kingdom, and the towns 
were becoming more flourishing and more independent. But, 
chiefly, there was a much stronger spirit of general liberty, and a 
greater discontent at violent acts of prerogative, from the ^era of 
Magna Cbarta ; after which authentic recognition of free principles, 

(1) Though soch an argnment would not bo coor Gonseqoenco of seiMrate requisitions from the 
clusire, It might aflOrd some ground for hesitation crown. Pinlcerton is of opinion, that the magis- 
if the royal burghs of Scotland were actually repre* trates of royal burghs might upon this, and periiaps 
sented in their parliament more than half a century other occasions, hare attended at the bar of parlia- 
before the date assigned to the first representation ment with their offers of money. But the deputies 
of En^ish towns. Lord Hailes concludes from a of towns do not appear as a part of parliament till 
passage in Fordnn, "that, as early as 1811, bur- 1316. Hist, of Scotland, ?ol. i. p. 858. 871. 
gesses gave suit and presence in the great council (8) These expressions cannot appear too strouf. 
of the king's'fassUs ; though the contrary has been But it is ?ery remarkable, that to the parliament 
asserted with much conOdence by various authors." of 18 Edward III. the writs appear to hare sum- 
Annals of Scotland, vol. I. p. 139. Fordun's words, moned none of the towns, but only the counties, 
however, so far from imporUng that they formed Willis, Nollt. Parliament, vol. I. Preface, p. 18. 
a member of the legislature, which perhaps Lord Prynne's Register, 8d part, p. lU. Tet the clUzena 
Hailes did not mean by the quaint expression ♦• gave and burgesses are once, but only once, named as 
suit and presence," do not a|^>ear to me conclusive present in the parliamentary roll ; and tbore Is, in 
to prove that they were actually present. Hoc anno general, a chasm In place of their names, wb«r« 
Rex Scotin Wlllelmus magnum tenuit consilium, the different ranks present are enumerated. Rot. 
Ubi, petito ab optimatibns anxilio, promiserunt se Pari. vol. ii. p. 146. A subsidy was granted at this 
daturos decem mllle marcas : prster burgeoses reg- parliament ; so that, if the citiiens and burgesses 
ni, qui sex millia promiserunt. Those who know were really not summoned, It is by far the most 
the briefand incorrect style of chronicles will not violent stretch of power during the reign of 
think it unlikely that the offer of 6000 marks by Edward m. But I know of no ooltateral eTidenoe 
the borgeisea wu not made In parUament, but Ui to Ulwtnte or ditprore It. 
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many acts ir hich had seemed befove bot the regular exercise of 
autboritj were looked upon as infringements of the subject's right. 
Among these the custom of setting tallages at discretion would na- 
turally appear the most intolerable ; and men were unwiDing to re- 
member that the burgesses who paid them were indebted for the 
rest of their possessions to the bounty, of the crown. In Edward I.'s 
reign, even before the great act of Confirmation of the Chartcrshad 
semlercd arbitrary impositions absolutely unconstitutional, they 
might perhaps excite louder murmurs than a discreet administra- 
tion would risk. Though the necessities of the king, therefcn^, 
and his imperious temper often led him to this course (1), it was a 
more pru(tent counsel to try the willingness of his people, Wore 
he fcNTced their reluctance; and the success of his innovatjon ren- 
dered it worth repetition. Whether it were from the complacency 
of the commons at being thus admitted among the peers» of the 
realm, or from a persuasion that the king would take their inouey, 
if they refused it, or from inability to withstand the plausibJe rea- 
sons of his ministers, or from the private influence tu which the 
leaders of every popular assembly have been accessible, much 
mere was grant^ in subsidies, after the reiM*esentation of the 
towns commenced, than had ever been extorted in tallages. 
. To grant money was, therefore, the main object of theur meet- 1 
ing; and if the exigencies of the administration could have been) 
relieved without subsidies, the citizens and burgesses might still ^ 
have sat at hcxne, and obeyed the laws which a council of prelates 
and barons enacted for their government. But it is a diflicult 
question, whether the king and the peers designed to make room 
for ibemy as it were, in legislation; and whether the power of the 
purse drew after it immediately, or only by degrees, those indis- 
pensable rights of consenting to laws which they now possess. 
There are no suflScient means of solving this doubt during the reign 
of Edward I. The writ in 22 E. I. directs two knights to be 
chosen cum plen& potestate pro se et ioik communitate comitatus 
prsedicti, ad consulcndum et consentiendum pro se et communitate 
iUft, his quse comites, barones, et proceres prsedicti concorditer or- 
dinaverint in pr^missis. That of the next year runs, ad faciendum 
tunc quod de communi consilio ordinabitur in praemissis. The 
same words are inserted in the writ of 26 £. I . In that of 28 E. I. 
the knights are directed to be sent cum plen& potestate audiendi et 
faciendi quie ibidem ordinari contigcrint pro communi comuKxlo. 
Several others of the same reign have the words ad faciendum. 
The difficulty is to pronounce, whether this term is to be inter- 
preted in the sense ot performing, or of enacting^ whether the re- 

(1) TallASes were imposed withoat consent of sptritnal nobility to set t tallage on their own te- 

parliament in 17 E. I. Wykes, p. 117.; and in 8S nants. Tiiis was sal»equent to the Con/krmatio 

£. I. Brady's Hist of EBff. toLU. In the latter Ghartarom, and wiquestioiiably tUegal. 
Instance the king also gave leaTa W Um lay and 

II. . « 
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presenUtiyes of the commoiis ipere merely to leflirn from the lordi 
what was to be done, or to bear their part ia adyising upon it. The 
offirliest writ, that of 22 E. I., certainly implies ihe latter ; and I do 
not know that any of the rest are condusiye to the contrary. In 
the reign of Edward II., the w(H*ds ad consentiendam, alone, or ad 
fceiendum et consmtiendmn, begin ^ and from that of Edward III. 
this form has bemi constantly used (1). It most still bowers be 
highly questionable, whether the commons, who had so reeenfly 
talten their place in parliament, gaye any thing more than a coft- 
stractiye assent to the laws enacted daring this reign. Tbej are 
not eyen named in the preamble of any statute till the last yiear of 
Edward I. Upon more than one occasion, the sheriflb were di- 
rected to return the same members who had sat in the last parlia- 
ment, unless preyented by death or Infirmity (2). 

It has been a yery preyailing opinion, that parMa- 
p^ia^!^ ^ ment was not diyided into two houses at the first ad- 
k^ ^^ ^^ mission of the comnums. If by this is only meant 
that the commons did not occupy a separate chamber 
tin some time in the reign of Edward III., the proposition, troB ot 
false, will be of little impcn^tance. They may haye sat at the 
botUxn 9fWesUn(nster Hsil, while the lords occupied the nppet 
end. But that they were eyer intermingled in yoting appears in- 
consistent with likelihood add authority. The usual wject of 
calling a parliament was to impose taxes ; and these for many years 
after the introduction of the commons were laid in different pro- 
portions upon the three estates of the realm. Thus in the 28 E. I., 
the earls, barons, and knights gaye the king an eleyentb, the 
clergy a tenth ; while he c^tained a seyenth from the dtiiens and 
burgesses : in the twenty-fourth of the same king, the two former 
of these ordersgaye a twelfth, thelast an eighth -. in the thirty-third 
year, a thirtieth was the grant of the barons and knights, and of 
the dergy, a twentieth of the dties and towns : in the first of 
Edward II., the counties paid a twentieth, the towns a fifte^ith; 
in the sixth of Edward III., the rates were a fifteenth and a 
tenth (3). These distinct grants imply distinct grantors; for it te 
not to be imagined that the commons intermeddled in those afl^t- 
ing the lords, or the lords in those of the commons. In fact, how- 
eyer, there is abundant proof of their separate existence long be- 
fore the seyenteenth of Edward III. , which is the epoch assigned by 
Carte (4), or eyen the sixth of that king, which has been chosen by 
some other writers. Thus the commons sat at Acton Bumell in 



(1) Pry nne*s ad Register. It may be remarked, (s) f8 E. I. In Prynne's 4th ResU ter, p. it.; 9 E. O. 

that writs of sammons to great coancils nerer ran (a great oonncil), p. 48. 

ad faciendam bat ad tractandum, consalendam et (8) Brady's Hist, of England, roL ii. p. 40. Parlla- 

consentiendum ; from which seme would infer that mentary History, f ol. I. p. SM. Rot. PartkBent. 

faciendam had the sense of enaettag ; since statotes t. ii. p. M. 

could not be paued in such afsenblles. M. p. M. (4) Carte, vol. U. p. 4||. PftrUmeatary Hl»tonr, 

f •!. k p. m. 
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the eleyeiith of Edward I., while the upper house was at Shrews- 
bury. In Ihc eighth of Edward II., ^'the commons of England 
complain to the king and his council, etc. (1)." These must surely 
have been the commons assembled In prliament, for who else 
could thus hare entitled themselves? In the nineteenth of the 
same king, we find several petitions, evidently proceeding from the 
body of the commons in parliament, and complaining of public 
grievances (-2). The roll of 1 E. III., though mutilated, is con- 
dusive to shew that separate petitions were then presented by the 
commons, according to the regular usage of subsequent times (3). 
And indeed the preamble of 1 E. III. stat 2. is apparently capable 
of no other inference. 

As the knights of shires correspond to the lower nobility of other 
feudal countries, we have less cause to be surprised, that they be- 
longed originally to the same branch of parliament as the barons, 
than art their subsequent intermixture with men so inferior in sta-* 
lion as the citizens and burgesses. It is by no means easy to deflne 
flie point oi tfane when this distribution was settled ; but I think it 
may be inferred from the rolls of parliament, that the houses were 
divided as they are at present, in the eighth, ninth, and nineteenth 
years of Edward II. (4). This appears however beyond doubt in 
the first of Edward III. (5). Yet in the sixth of the same prince, 
though the knights and burgesses are expressly mentioned to have 
consulted togeUier, the former taxed themselves in a smaller rate 
of subsidy than the latter (6). 

The proper business of the House of Commons was to petition for 
redress of grievances, as much as to provide for the necessities of 
the crown. In the prudent fiction of English law, no wrong -is 
supposed to proceed from the source of right. Tlie throne is fixed 
upon a pinnacle, which perpetual beams of truth and justice irra- 
diate, though corruption and partiality may occupy the middle re- 
gion, and cast their clull shade upon all below. In his high court 
of parliament, a king of England was to learn where injustice had 
been unpunished, and where right had been delayed. The common 
courts of law, if they were suflBciently honest, were not sufficiently 
strong to redress the subject's injuries, where the officers of the 
crown or the nobles interfered. To parliament he looked as the 
great remedial court for relief of private as well as public griev- 
ances. For this cause it was ordained in the fifth of Edward II., 
that the king should hold a parliament, once, or, if necessary, 
twice every year; " that the pleas which have been thus delayed, 
and those where the justices have differed, may be brought to a 
close (7)." And a short act of* Edward III., which was not very 

(1) Boi. HA, Tol. i. p. S88. (ft) M. toL ii. p. ft. 

(8;W.f.*IO. <8)ld. p. 86. 

(3) Id. vol. ii. p. 7. (7) Id. TOl. L p S8S. 

(4) Id. p. 289. 351. 490. 
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stricfly regarded, provides that a parliament shall be held ^^ every 
year, or oftener, if need be (1)." By what persons, and under 
what limitations, this jurisdiction in parliament was exercised, will 
come under our future consideration. 

The eflBcacy of a king's personal character, in so imperfect a 
state of goyemment, was never mote strongly exemplified than in 
the two first Edwards. The father, a little before his death, had 
humbled his boldest opponents among the nobility ; and as for the 
onnmons, so tsut from claiming a right of remonstrat- 
tf^SH*^ %^ i^j ^^ ba^® seen cause to doubt whether they were 
Best during u« accouutcd eflcctual m(Hnbers of the legislature (or an j 
'**'^ purposes but taxation. But in the very second year of 

the son's reign, they granted tlie twenty-fifth penny of their goods, 
^^upon this condition, that the king should take advice and grant 
redress upon certain articles, wherein they are aggrieved." These 
were answered at the ensuing parliament, and are entered, with 
the king's respective preinises of redress, upon the roll. It will be 
worth while to extract part of this record, that we may see what 
were the complaints of the commons of England, and their notion^ 
of right in 1309. I have diosen, on this and on other occasions, to 
translate very literally, at the expense of some stiffiiess, and per- 
haps obscurity in language. 

^^ The good people of the kingdom who are come hither to par- 
liament, pray our lord the king that he wiU, if it please him, have 
regard to his foot subjects, who are much aggrieved by reason that 
fhey are not governed as they should be $ especially as to the 
articles of the Great Charter ; and for this, if it please him, they 
pray remedy. Besides whidi they pray tlieir lord the king to hear 
what has long aggrieved his people, and still does so from day to 
day, on the part of those who call themselves his officers, and to 
amend it, if he pleases." The articles, eleven in number, are to 
the fdlowing purport : 1. That the king's purveyors seize great 
quantities of victuals without payment ; 2. That new customs are 
set on wine, doth, and other imports ; 3. That the current coin 
is not so good as formerly (2) ; 4, 5. That the steward and marshal 
enlarge their jurisdiction beyond measure, to the oppression of the 
people ; 6. That the commons find none to receive petitions ad- 
dressed to the council; 7. That the collectors of the king's dues 
( pernours des prises) in towns and at fairs, take nK»re than is law- 
ful ; 8. That men are delayed in their civil suits by writs of protec- 
tion $ 9. That felons escape punishment by procuring charters of 

(1) 4 E. m. e. 14. Annatl leMions of parlfanMiit <i) Thii article is so expressed, as to make It ap- 

seem fully to satisfy the words, and still more the pear that the grieTance was the high price of coid- 

splrit of this act. and of 86 E. lU. c. to.; which moditles. Bat as this was the natorai eftect of a 

however are repealed by impHcatlon -from the degraded cnneiiey, and the whole tenonr of these 

proTlsions of 6 W. lU. -c. S. Bat it was Tery rare arUcles relates to abases of goremment, I think it 

vnder the PlaBt«genet dynasty for a pvUament to most htTe netBl whit I hiT« fild ia the trat. 
coBtlBM Bore than a year. 
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pardcm ; iO. That the constables of the kmg's castles take dog- 
nizance of common pleas; II. That the king's eschealors oust 
men of lands held by good title, under (Hretence of an inquest of 
office (1). 

These articles disjday in a shinrt compass the nature of those 
grievances, which existed under almost all the princes of the Flan- 
tagenet dynasty, and are spread over the rolls of parliament for 
more than a centnry after this time. Edward gave the amplest 
assurancesof putting an end to them all; except in one instance, 
the augmented customs on impcH'ts, to which he answerod rather 
evasively, that he would take them off, till he dK>uld perceive 
whether himself and his people derived advantage from so doing, 
and act thereupon as he shoidd be advised. Accordingly, the next 
year, be issued writs to collect these new customs again. But the 
Lords Ordainers superseded the writs, having entirely abrogated 
all iU^fal impositions (2). It does not appear, however, that, 
regard had to the times, there was any thing very tyrannical in 
Edward's government. He set tallages sometimes, like his father, 
on his demesne towns without assent of parliament (3). In the 
nineteenth year of his reign, the commons shew, that ^^whareas 
we and our ancestCM^ have given many tallages to the king's an- 
cestors to obtain the charter of the forest, which charter we have 
had confirmed by the present king, pajring him largely on our part ; 
yet the king's officers of the forest seize on lands, and destroy 
ditches, and oppress the people, for which they pray remedy, for the 
sake of God and his father*s soul." They complain at the same tune 
of arbitrary imprisonment, against the law of the land (4). To both 
these petitions the king returned a promise of redress; and they 
complete the catalogue of customary grievances in this period of 
our constitution. 

During the reign of Edward II. the rolls of parliament are imper- 
fect, and we have not much assistance from other sources. The 
assent of the commons, which frequently is not specified in the 
statutes of this age, appears in two remarkable and revolutionary 
proceedings, the appointment of the Lords Ordainers in 1312 (5), 
and that of Prince Edward as guardian of the realm in the rebeUkm 
whicii ended in the king's dethronement. In the former case, it 
indicates that the aristocratic party then combined against the 
crown were desirous of conciliating popularity. An historian re- 
lates, that someof the commons were consulted upon the ordinances 
to be made for the reformation of government (6). In the latter 
case, the deposition of Edward II., I am satisfied, that the com- 
mon's assent was pretended in order to give more speciousness to 
the transaction (7) . But as this proceeding, however violent, bears 

(1) Prynne'i id Re«lfter« p. M. (4) Bot. Pari. toI. I. p. 4M. 

(S) Id. ibid. p. 7S. (S) Id. Tol. 1. p. 181. 

(S) llftdox, FlnM Bwrffl. p. e. Rot Pari, f ol. I. (e) WaWnfhtm, p. 97. o^^,,.-.. 

p.\i9. (7) A vMord. which may b« md Ib Brtd j'» Bla- 
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eyident marks of haTing been conducted by persons oonversant in 
law, the mention of the commons may be deemed a testimony to 
their constitutional right of participation with the peers in making 
provision for a temporary defect of whatever nature in the execu- 
tive government. 

During the long and prosperous reign of Edward III., 
idwtrd m. ^^ efforts of parliament in behalf of their country wcrfii 



Mudbmii several rewardedwithsuccess, in establishing upon a firm foot« 
ing three essential principles of our government i the 
fllegality of raising moi^ey without consent ^ the necessity that the 
two houses should concur for any alterations in the law; and, lastly, 
the right of the commons to inquure into public abuses, and to im* 

{»each public counsellors. By exhibiting proofs of each of these 
rom parliamentary records, I shall be able to substantiate the pro- 
gressive improvement of our free constitution, which was princi'^ 
pally consolidated during the reigns of Edward III. and his two 
next successors. Brady indeed, Carte, and the authors of the Par- 
liamentary History, have trod ^eadv over this ground ; but noiw 
of the three can be considered as familiar to the generality of 
l*eaders, and I may at least take credit for a sincerer love of liberty 
than any of their writings display. 

In the sixth year of Edward III., a parliament was 
•wSfr'IS^iuI called to provide for the emergency of an Irish rebd- 
joney^ wiihout jjqq . therein," because the king could not send troops 
and money to Ireland without the aid of his people, the 
prelates, earls, barons, or other great men, and the. knights of 
shires, and all the commons, of their free will, for the said purpose, 
and also in order that the king might live of his own, and not vex 
his people by excessive prises, nor in other manner, grant to hnn 
the Ofteenth penny, to levy of the commons (1 J, and the tenth from 
the cities, towns and royal demesnes. And the king, at the request 
of the same, in ease of his people, grants that the commissions latdy 
made to certain persons assigned to set tallages on cities, towns and 
demesnes throughout England, shall be immediately repealed ; and 
that in time to come he will not set such tallage, except as it has 

lory of England, tol. 11. Aiipend. p. M., and In Co |ireM the kittgr to penult that tiie great seal, 
Itymor. t, ir. p. 1S87., relative to the proceedlaft whkdi be bad with his, the priaee ht?liiff ealf 
on Edward II.'s flight into Wales, and subsequent nsed his prhate seal, should he used In all thlngi 
detenUon, reeltee that " the klnf , harlat left bla that reqnlred It Accordlagly th» king eeiK tlM 
kingdom without goverament and gone away with great seal to the queen and prince. The bishop i« 
notorious enemies of the queen, prince and realm ; said to ha?e been thos commissioned to fetch the 
di?en prelates, earls, barons and knigbta then aeal by the prince and qaean, and by the said pi^ 
being at Bristol, in the presence of the said queen lates and peers, toith the assent of the said com- 
mit doke, (Prince Edward, doke of Cornwall,) by nontilty Ihen being at Hereford. It Rf plain that 
the assent of thetohole commonalty of the realm these were mere words of course ; for uo parlia- 
there being^ nnanlmonsty elected the said duke to ment had been convoked, and no proper represen- 
be goardian of tfa^ said kingdom ; so that the said tatlves ooald bate been either at Bristol or Hert^ 
duke and guardian should rule and govern the said ford. However, this is a very curious record, 
realm, in the name and by the authority of -iha ipasaiaeh as it proTes the imporfaaoe attaohed to 
king his father, he being ttius absent." Bat the the forms of the constitution at this period, 
king being taken and brooght back lato England, (1) **La commooauie'' twwi la thto pNM to 
the power thos delegated to the gaardlan caased of mean the tenants of land, or commona of the coan- 
course; whereupon the bishapaflarsCdrd was aent tiei, tit cwtriOiiUaatimlp eWawated iMf enw . 
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been done In (he time of his anoeitors, and as he may reaton- 
ably do (i). 

These condoding words are of dang^roos implicatioDi and cer- 
tainly it was not the intention of Edward, inferior tononeof hw 
predecessors in the love of power, to divest himself of that emin^t 
prerogatiTe^ which, however illegaUy since theConfirmatio Charta- 
mm, had been exercised by them all. But the paiiiament took no 
notice of this reservation, and continued with unshaken perseve- 
rance to insist on this incontestable and fundamental right, which 
lie was prone enough to violate. 

In the thurteenth year of this reign, the lords gave their answer 
to commissioners sent to open the parliament and to treat with them 
on the king's part, in a sealed roll. This contained a grant of tha 
tenth sheaf, fleece and lamb. But, before they gave it, they took 
i^are to have letters patent shewed them, by irtiich the commis* 
sioners had power ^^ to grant some graces to the great and small of 
the kingdom/' ^^ And the said lords," the roll proceeds to say, 
^^ will, that the imposition (madetoste) which now again has been 
levied upon wo(d be entirdy abolidied, that the old customary dutx 
be kq>t, and that they imj have it by charter, and by enroUmenf 
in parliament, that such custom be never more levied , and that this 
grant now made to the king^or any other made in time past, shall 
not turn hereafter to their charge nor be drawn into precedent." 
The commons, who gave their answers in a separate roll, declared 
that they could grant no subsidy without consulting their consti- 
tuents i and therefcMre begged that another parliament might be 
sununcmed, and in the meantime they would endeavour, by using 
persuasion with the people of their respective counties, to procure 
the grant of a reasonable aid in the next parliament (2). They 
demanded also, that the imposition on wool and lead should be 
taken asit used to be in former times, ^^ inasmudi as it ii^ enhanced 
without assent of the commons, or of the lords, as we understand ; 
and if it be otherwise demanded, that any one of the commons may 
refuse it (le puisse arester), without being troubled on that account 
(fULUtiz estre cbalang^) (3)." 

Wool, however, the staple export of that age, was too easy and 
tempting a prey to be relinquished by a prince engaged in an im- 
poverishing war. Seven years afterwards, in 20 E. III., we finil 
the conmions praying, that the great subsidy of forty shiUiags upon 
the sack of wool be takm off) and the old custom paid as heretofore 
was assented to and granted. The government spoke this time in 
a more authoritative tone. ^^ As to this point (the answer runs,) 
the iN*elates and others seeing in what need the king stood of an aid 
befcNre his passage beyond sea, to recover his rights, and def^d 
his kingdom of England, consented, with the concurrence of the 
merchants, that be should have in aid of his said war, and in 
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defence of his S9ii kingdom, forty shiHings of subsidy for each ssidk 
of wool that should be exported beyond sea, for two years to come. 
And upon this grant divers merchants hare made many advances 
to our lord the king, in aid of his war ; for which cause this subsidy 
cannot be repealed without assent of the king and his lords (1)." 

It is probable, that Edward's counsellors wished to establiA a 
distinction, long afterwards revived by those of James I., between 
customs levied on merchandise at the ports, and internal taxes. 
The statute entitled Conflrmatio Chartarum had manifestly taken 
away the prerogative of imposing the latter, which indeed had nevcir 
extended beyond the tenants of the royal demesne. But its lan- 
guage was not quite so explicit as to the former, although no 
reasonable doubt could be entertained that the intention of the 
legislature was to abrogate every species of imposition unauthorised 
by parliament. The thirtieth section of Magna Charta had pro- 
vided, that foreign merchants should be free from all tributes, 
except the ancient customs ; and it was strange to suppose, that 
natives were excluded from the benefit of that enactment. Yet^ 
^wing to the ambiguous and elliptical style so frequent in our older 
laws, this was open to dispute, and could perhaps only be explained 
by usage. Edward I., in despite of both these statutes, had set a 
duty of three^pence in the pound upon goods imported by merchant 
strangers. This imposition was noticed as a grievance in the tlurd 
year of his successor, and repealed by the Lords Ordainers. It was 
revived however by Edward III., and continued to be levied ever 
afterwards (2)., 

Edward was led by the necessities of his unjust and expensive 
war into another arbitrary encroachment, of which we find as many 
complaints as of his pecuniary extortions. The commons pray, in 
the same parliament of 20 E. III. , that commissions should not issue 
for the future out of chancery, to charge the people with providing 
men at arms, hobelers, (or light cavalry,) archers, victuals, or in 
any other manner, without consent of parliament. It is replied to 
this petition, that ^Mt is notorious how in many parliaments the 
lords and commons had promised to aid the king in his quarrel 
with their bodies and goods as far as was in their power ; wherefore 
the said lords, seeing the necessity in which the king stood of having 
aid of men at arms, hobelers, and archers, before his passage to 
recover his rights beyond sea, and to defend his realm of England, 
ordained, that such as had five pounds a year or more in land on 
this side of Trent should furnish men at arms, hobelers, and 
archers, according to the proportion of the land they held, to attend 

(1) Rot. Pari. Tol. il. p. 161. ported, on the pretence that as the wool rniut iMTe 

(S) Case or Impofltlons in Howeiri State Trials, paid a tax, he had a right to place the wrooffht and 

TOl. ii. p. S7t— S19.; particniarlr the argnment of nnwronght article on an eqaaltty. The oommona 

Mr. Hakewlll. Hale's Treatise on the Cnstoms, in remonstrated against thto ; bnt it was not repealed. 

Hargrave*8 Tracts. ?ol. i. This took place about It E. m. Hale*t Treatise, 

Edw«r<l ni. Imposed another duty on doth ex* p. its. 
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the king at his cost; and some who -would neither go flicmselyes, 
nor find others in their stead, were willing to give the king where- 
withal he might provide himself with some in their place. And 
thus the thing has been dbne, and no otherwise. And the king 
wills, that henceforth what has been thus done in this necessity be 
not drawn into consequence or example [i)." 

The c(nnmons were not abashed by these arbitrary pretensions ; 
fhey knew that by incessant remonstrances they should gain at least 
one essential point, that of preventing the crown from claiming 
these usurpations as uncontested prerogatives. The roll of parlia- 
ment in the next two years, the 21st and 22d of Edward III., is 
full of the same complaints on one side, and the same allegations of 
necessity on the other (2). In the latter year, the commons grant 
a subsidy, on condition that no illegal levying of money should take 
place, with several other remedial provisions; ^^and that these 
conditions should be entered on the roll of parliament, as a matter 
of record, by which they may have remedy, if any thing should be 
attempted to the contrary in time to come." From this year the 
complaints of extortion bcK^ame rather less frequent ; and soon after- 
wards a statute was passed, ^* That no man shall be constrained to 
find men at arms, hobelers, nor archers, other than those which 
hold by such services, if it be not by common assent and grant made 
in parliament (3)." Yet even in the last year of Edward's reign, 
when the boundaries of prerogative and the rights of parliament 
were better ascertained, the king lays a sort of claim to impose 
charges upon his subjects in cases of great necessity, and for the 
defence of his kingdom (4). But this more humble language indi- 
cates a change in the spirit of government, which, after long fret- 
ting impatiently at the curb, began at length to acknowledge the 
controuling hand of law. 

These are the chief instances of a struggle between the crown 
and commons as to arbitrary taxation ; but there are two remark- 
able proceedings in the 45th and 46th of Edward, which, though 
they would not have been endured in later times, arc rather ano- 
malies arising out of the unsettled state of the constitution and the 
recency of parliamentary rights, than mere encroachments of the 
prerogative. In the former year, parliament had granted a subsidy 
of fifty thousand pounds, to be collected by an assessment of twenty- 
two shillings and three-pence upon every parish, on a presump- 
tion that the parishes in England amounted to forty-five thousand, 
whereas they were hardly a fifth of that number. This amazing 
mistake was not discovered till the parliament had been dissolved. 
Upon its detection, the king summoned a great council, consisting 
of one knight, citizen and burgess, named by himself out of two 

(I) Rot. Pari. p. 160. (S) II E. ni. itat. t. c. 8. 

(S) Id. p. Kl. IM. Ml. (4) Rot. Pari. toI. li. p. 866. 
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thathadbaenretariied to the last parliament (1). Tothbasaendflj 

the chancellor set forth the deflciency otthc last subsidy, and proy^ 
by the certificates of all the bishops in England, how strangely the 
parliament had miscalculated the number of parishes i whcreapOQ 
they increased the parochial assessment, by their own authority, 
to one hundred and sixteen shillings (i). It is obvious, that the 
main intention of parliament was carried into effect by this irregu- 
larity, which seems to have been the subject of no complaint. In 
the next parliament, a still more objeetionable measure, was re- 
sorted to 'j after the petitions of the commons bad been answered, 
and the knights dismissed, the citizens and burgesses were conyened 
bef(»^ the prince of Wales and the lords in a room near the white 
chamber, and solicited to renew their subsidy of f<»rty shillings 
upon the ton of wine, and| sixpence in the pound upon other im- 
ports, for safeconyoyof shipping, during one year more ; to which 
they assented; '' and so departed (3)/' 
^^ The second constitutional principle established in the 

MBo^ oT^ reign of Edward III. was, that the king and two houses 
S^yyi^g'*' of parliament in conjunction possessed exdusiyely the 
right of legislation* Laws were now declared to be 
made by the king at the revest of the commons, and by the assoit 
of the lords and prelates. Suchatleast was the general form, though 
for many subsequent ages there was no inyariable regularity in 
this respect. The commons, who till this reign were rarely men- 
tioned, were now as rarely omitted in the enacting clause. In fact, 
it is eyident from the rolls of parliament, that statutes were almost 
always founded upon their petitions (4). These netitions, with 
the respective answers made to them in the kingrs name, were 
drawn up after the end of the sessi(m in the form of laws, and en- 
tered upon the statute-roll. But here it must be remarked, that 
the petittons were often extremely qualified and altered by the 
answer, insomudi that many stetutes of this and some later reigns 
by no means express the true sense of the ccmimons. Sometimes 
they contented themselves with showing their grievance,and {nray- 
ing remedy from the king and his council* Of this one eminent 
instance is the great statute of treasons. In the petition wherecm 
this act is founded,it is merelyprayed that, whereas the king's jus- 
tices in different counties a^ju^ge persons indicted before them to 

(1) Pryiiiie'i Uh Refteter, p. itt. ralMd by the InhabltaiiU thenueh M. Bttdy <m 

(I) Roc. Pwl. p. 104. Borooilii«p.81. 

(8) Idem, p. 810. In the mo4e of leTylnf snhslr (4) Uwi tppnr lo haTe been drawB op, and 

ilM, a remarkable tmproTemeat took place early propoied to the two hoiis^ by ttae ktot, dowa to 

11 tbo teitn of Edward in. OHffliially two «kla( tha ttaie of Edward U Hala't Hiai of Cobunb 

taxors were appointed by the king, for each connty , Law, p. 16. 

vbo aamod twelve partonf In erery buadrad to SometlaettberaproiatttatlTaaofpartloiilai'plaMa 

atsoM the moveable esute of all inhabitants accoi^ addreu feparate petitions to tho king and ooBnoU ; 

dtif to its real ?altta. Bot In 8 E. in., on eomplaint as the cttltens of London, ttae eommons of Ootoii- 

pf parliament, that these taxors were parlUl, com- shire, ete. These are Intermingled with the gene- 

Blssloners were sent round to compound with ral petitions, and both together are for the most 

•rery townandparlsh f^r a grow sum, wUskwas part Tery nnmerons. In th* roU •! 10 94m. UL 

fromtlioiioeforthtka ftndfuo^QlfvMritnd they aBoviit to i«o. 
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be trtitors for sondry matters notknown by the eonmons to be 
treason, it tvoidd please the king by his council, and by the great 
and wise men of the land, to dedare what are treasons in tins 
present parliament.'' The answer to this petition contains the 
existing statute, as a declaration on the king's part (1). But thore 
Is no appearance that it received the dn*ect assent of the lower 
bOQde. In the next reigns we shall find more remarkable instances 
of assuming a consent which was never positivelv givoi. 

The statute of treasons, however, was supposed to be declaratory 
of the ancient law ; in permanent and materia] innovations, a mcHte 
direct concurrence of all the estates was jHrobably required. A 
new statute, to be perpetually incorporated with the law of Eng- 
land, was regarded as no light matter. It was a very common 
answer to a petition of the commons, in the early part of this reign, 
that it could not be granted without making a new law. Aftar the 
parliament of 14 Edward III.,a certain number of prelates, barons* 
and counsellors, with twelve knights and six burgesses, were ap- 
pointed to sit from day to day in order to turn such petitions and 
answers, as were fit to be perpetual, into a statute ; but fbr such as 
were of a temporary nature, the king issued his letters patent (2j. 
This reluctance to innovate without necessity, and to swell the 
number of laws which all were bound to know and oboy with an 
accumulation of transitory enactments, led apparently ^^^^^ ^K^y^ 
to the distinction between statutesand (ordinances. The JJ^J^^"* ^ 
latter are indeed defined by some lawyers to be regu- ^"^' 
lations proceeding from the king and lords, without ooncnrrence of 
the commons. But if this be applicable to some (ordinances, it is 
certain that the word, even when opposed to statute, with whiab 
it is often synonymous, sometimes denotes an act of the whole le- 
gislature. In the 37th of Edward III., when divers sumptuary 
regulations against excess of apparel were made in full parliament^ 
^it was demanded of the lords and coounons^ inasmuch as the 
matter of their petitions was novel, and unheard of before, whether 
they would have theui granted by way of (ffdinanoe or of statute. 
Tliey answered that it would be best to have them by way of or- 
dinance and not of statute, in order that any thing which should 
need amendment might be amended at the next parliament (3)." 
So much scruple did they entertain about tampering with the statute 
law of the land. 

Ordinances, which, if it were not for their partial or temporary 
operation, cotdd not well be distingmshed from laws (4), were often 
established in great councils. These assemblies, which frequently 
occurred in Edward's reign, were hardly distinguishable, except 

(I) tt«t. Fill. y. M. ftatonly lUf.fhitaiiordtiitBCelilmtfeBqmafr* 

(9) P. lis. uu confirmed and made perpetual ; bat a aUtate is 

(8) P. MO. perpetoal at first, and m haTefoma ordinaneacateo 

(4)'^l»«h0i#MMydNtermi0«betw«Miaoff»* been." Whiteloeke on Parliamentary Writ, toLU, 

Mnc«aodaftat«u,a8»Qii«t»fecolletileCttifl p.m. SeeRot P«rUTOtltt.|.itif<»tlT*p.U. 
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in name, from parliaments, being oonstiiuted not only of those who 
were regularly summoned to the house of lords, but of deputies 
firom counties, cities, and b<»'ougbs. Several places that never re- 
turned burgesises to parliament have sent deputies to some of these 
councils (1). The most remarkable of these was that held in the 
27th of Edward III., consisting of one knight for each county, and 
of deputies from all the cities and boroughs, wherein the ordinances 
of the staple were established. These were previously agreed 
upon by the king and lords, and copies given, one to the knights^ 
another to the burgesses. The roll tells us, that they gave their 
opinion in writing to the council, after much deliberation, and that 
this was read and discussed by the great men. These ordinances 
fix the staple of wool in particular places within England, prohibit 
English merchants from exporting that article under pain of death, 
inflict sundry other penalties, create jurisdictions, and in short have 
the effect of a new and important law. After they were passed, 
the deputies of the commons granted a subsidy for three years, 
complained of grievances, and received answers, as if in a regular 
parliament. But they were aware that these proceedings partook 
of some irregularity, and endeavoured, as was their constant me- 
thod, to keep up the legal forms of the constitution. In the last 
petition of this council, the commons pray, ^'because many arti- 
cles touching the state of the king, and common profit of his king- 
d(Mn, have been agreed by him, the prelates, lords, and commons 
of his land, at this council, that the said articles may be recited at 
the next parliament, and entered upon the roll ; for this cause, 
that ordinances and agreements made in council are not of record, 
as if they had been made in a general parliament." This accord- 
ingly was done at the ensuing parliament, when these ordinances 
were expressly confirmed,and directed to be ^^ holden for a statute 
to endure always (2)." 

It must be confessed, that the distinction between (Mrdinances 
and statutes is very obscure, and perhaps no precise and unifcNrm 
principle can be laid down about it. But it sufficiently appears 
that whatever provisions altered the common law or any former 
statute, and were entered upon the statute-roll, transmitted to the 
sheriff, and promulgated to the people as general obligatory en- 
actments, were holden to require the positive assent of both houses 
of parliament, duly and formally summoned. 

Before we leave this subject, it will be proper to take notice of a 
remarkable stretch of prerogative, which, if drawn into precedent, 
would have effectually subverted this principle of parliamentary 
consent in legislation. In the 15th of Edward III. petitions were 
presented of abolder and more enervating cast than was acceptable 

(1) These may be found In wniis's NoUUa Parlift- order to defend Um king*! rifkt to the klofdOB of 
mentarla. In ts E. I. the nnlTonitlet were som- Scotland. 1 Prynne. 
«0Md to Mid nenben to a rreat council, In (s) Rot. Part. p. lis. fS7. 
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lo the court ; that 110 peer shoiild be pat to answer for any tr^^ 
except before his peers ; that commissioiiars sboold be assigned to 
examine the accounts of such as had received public monies; that 
the judges and ministars should be svrorn to observe the Great 
Charter and other laws ; and that they should be appointed in par- 
liament. The last of these was {nrobably the most obnoxious ; bat 
the king, unwilling to defer a supply which was granted merdy 
upon condition that these petitions should prevail, suffa*ed them 
to pass into a statute with an alteration whi(^ did not take off much 
from their elficacy ; namely, that these officers diould indeed be 
appointed by the king with the advice of his councU, but should 
surrender their chaises at the next parliament, and be there re- 
spondble to any who should have cause of complaint against them. 
The chancelliH*, treasurer and judges entered their protestation, 
that they had not assented to the said statutes, nor could they 
observe them, in case they should prove contrary to the laws 
and customs of the kingdom, which they were swcMm to main- 
tain (1). This is the flrst instance of a {nrotest on the roll of 
parliament against the passing of an act. Nevertheless they were 
conoqpelled to swear on the cross of Canterbury to its obser- 
vance (2). 

This excellent statute was attempted too early for oom[dete 
success. Edward*s ministers plainly saw that it left them at the 
mercy of future parliaments, who would readily learn the whc^e- 
some and constitutional principle of sparing the sovereign, while 
they punished his advisers. They bad recourse, therefore, to a 
violent measure, but which was likely in those times to be endured. 
By a proclamation addressed to all the sherifls, the king revokes 
and annuls the statute, as contrary to the laws and cusUhus of Eng- 
land, and to his own just rights and ^ prerogatives, which he had 
sworn to preserve ; declaring that he had never consented to its 
passing, but having previously protested that he would revoke it, 
lest the parliament should have been separated in wrath, had dis- 
sembled, as was his duty, and permitted the great seal to be affixed $ 
and that it appeared to the earls, barons and other learned persons 
of his kingdom, with whom he had consulted, that as Uie said 
statute had not proceeded from his own good will, it was null, and 
could not have the name or force of law (3). This revocation 
of a statute, as the price of which a subsidy had been granted, 
was a gross infringement of law, and undoubtedly passed for 
sudi at that time; for the right was already clear, though the 
remedy was not always 'attainable. Two years afterwards, 
Edward met his parliament, vfhen that obnoxious statute was for- 
mally repealed. 

(1) Rot. Pari. p. ISl. In ils language Edward's consciotuness of the Tf»- 

(s) P. 1S8. lent »tep he was taking, and his wfsb to ewu» 11 

(S) Ry|Mr, i. T. p. MS. ThliinatrwBeotbeCityt u nicli as posdhle. 
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Notlrtthstanding (be king^s nnwDlinglicss to permit 
n^l^m^ ^s controul of parliament oyer his administratioD, he 
JJ^JJJ^*"'" suffered, or rather solicits, their interference in mat- 
ters which hayesince l)eenreckoned theexdosive pro- 
vince of the crown. This was an mifair trick of his poUcjr. He 
was desfaroos, in order to prevent any murmuring about subsidies, 
to throw the war upon parliamait as their own act, though none 
could have been commenced more selfishly for his own benefit, or 
less for the advantage of the people of England. It is called ^^ the 
war which our lord the king has undertaken against his adversary 
of FraAce by common assent of all the lords and commons of his 
realm in divers parliaments (1).'^ And he several times referred it 
to them to advise upon the subject of peace. But the conmions 
shewed their humility or discretion by treating this as an invitation 
which it would shew good manners to decline, though in the 18(h 
of the king's reign they had joined with the lords in imploring the 
king to nmke an end of the war by a battle, or by a suitable 
peace (2) . ^^ Most dreaded lord," they say upon one occasion, ^^ as 
toyour war, and the equipmentnecessary for it, we are so ignorant 
and simple that we know not how, nor have the power to devise^ 
wherefore we pray your grace to excuse us in this matter, and that 
it please ^ou, with advice of the great and wise persons of your 
conncU, to ordain what seems best to you for the honour and profit 
of yourself and your kingdom f and whatever shall be thus ordained 
by assent and agreement for you and your lords, we readily assent 
to, and will hold it firmly established (3)." At another time, after 
their petitions had been answered, *^ it W9S shewed to the lords and 
commons by Bartholomew de Burghersh, the lung's diamberlain, 
how a treaty had been set on foot between the king and his adver- 
sary of France ; and how he had good hope of a final and agreeable 
Issue with God's help ; to which he would not come without assent 
of the lords and commons. Wherefore the said diamberlain in- 
quired on the king's part of the said lords and commons whether 
they would assent and agree to the peace, in case it might be had 
by treaty between the parties. To which the said commons with 
one voice replied, that whatever end it should please the king and 
lords to make of the treaty would be agreeable to them. On which 
answer the chamberlain said to the commons, then you will assent 
to a perpetual treaty of peace if it can be had. And the said com- 
mons answered at once and unanunously, yes, yes (4) ." The lordi 
were not so diffident. Their great staticm as hereditary counsdlors 
gave them weight in all deliberations of government; and they 
se^n to have pretended to a negative voice in the question of peace. 
At least they answer, upon the proposals made by David king of 
Scots in 1368, which were submitted to them in parliament, (hat, 

(l)R,«.er,t.T.,p.l6l>. S S I !S' S* 15?' 



Pkxt lit.] DURING THE MIDDLE AGES. U 

^^ saytng to Oe said Darid and his heirs the artides oonteincd 
theran, they saw no way of maldng a treaty which would not 
openly torn to the disherison of the Idng and his heirs, to whidi 
they wonld on no accountassent ; and so departed for that day (f )." 
A few years before, they had made a similar answer to some other 
propositions flrom Scotland (2). It is not hnprobable, that in both 
these cases they acted with the concurrence and at the instigation 
of thel[ing; but the jHrecedents might have been remembered in 
oth^ drctnnstances. 

A third important acquisition of the house of com- 
■mis daring this reign was the establishment of their edSSoL^l) uH. 
fight to faiyestigatc and chastise the abases of admhiis- SJ^*^'*^ 
tration. In the fourteenth of Edward III., acommittee 
of IhekM'ds' house had been appohited to examine the accounts of 
persons responsible for the receipt of the last subsidy; but it does 
not appear that the commons were concerned in this (3). The mh 
fortunate statute of the next year contained a similar proyisiony 
which was annulled with the rest. Many years elapsed before the 
eommoqs tried the force of thdryiodictrve arm. We must pass 
onward an enthre generation of man, and look at the parliament as- 
sembled in the fiftieth of Edward III. Nothing memorable as to 
(he interference of the commons in government occurs before, un- 
less it be their request, in the forty-fifth of the Idng, that no dergy- 
nan shoold be made chancellor, treasurer, or other great oSker i 
to which the Idi^ answered, that he would do what best pleased hii 
eouncO (4). 

It will be remembered by every one who has read ptriiaiMBi or 
our history, that in the latter years of Edward's life, '^^^ 
his fame was tarnished by the ascendancy of the dul£0 of Lancaster 
and Alice Ferrers. The former, a man of more ambition than his 
capadty seems to have warranted, even incurred the suspicion of 
meditating to set aside the heir of the crown, when the Blade Prince 
should have sunk into the grave. Whether he were wronged or 
not by these conjectures, they certainly appear to have operated 
on those most concerned to take alarm at them. A parliament met 
in April 1376, wherein the general unpopularity of the king's 
administration, or the influence of the Prince of Wales, led to very 
remarkable consequences (5) . After granting a subsidy, the cwn- 
mons, ^^considering the evils of the country, through so many 
wars and other causes, and that the officers now iu the king's ser- 

(1) p. W5. Carte nys, " ttie lords and oornmont liaps, of its secret history will be found In Lowth's 

gif tog this adf iee aepamtely, deelarod," ete. Hist, Life of Wy keham ; an InstrooUTe and alegant work, 

of England, toI. il. p, 818. I can find no mention only to be blamed for marks of tiMt aoademical 

•r the oommoBS doUig this in the roll of parUament. point .of honour, which makes a fallow of a eollefe 

(S) RyuMT, 9, 919. too iadisorlmlnate an eneomlasi of iU fovnder. 

(9) P. tl^. Another modern book may be named with some 

(41 P. SM. eommeadatlon, thongh fory inferior in iU exeen- 

(S) Most of oar general historians have slurred tion, Godwin's Life of Chancer, of which tho d«ke 

over tU» ImpOttm Kssion. The beM view, per- •( Lancaster b the poUtictl hero. . <lj — ^ 
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vice arc insufficient without further assistance fot so great a 
charge, pray that the council be strengthened by the addition of ten 
or twelve bishops, lords and others, to be constantly at hand, so 
that no business of weight should be dispatched without the consent 
of all; nor smaller matters without that of four or six (1)." The 
king pretended to come with alacrity into this measure, which was 
fdlowed by a strict restraint on them and all other officers from 
taking presents in the course of theur duty. After this, ^^ the said 
ocMnmons appeared in parliament, protesting that they had the 
same good will as e?er to assist the king with their lives and ficnr- 
tunes j but that it seemed to them, if their said Uege Icnrd had always 
possessed about him faithful counsellors and good officers, he would 
have been so rich, that he would have had no need of charging his 
commons with subsidy or tallage, considering the great ransosas 
of the French and Scotch kings, and of so many other prisoners; 
and that it appeared to be for the private advantage of some near 
the king, and of others by their coUusion, that the king and king- 
iom are so impoverished, and the commons so ruined. And th^ 
promised the king that if he would do speedy justice on such as 
should be found guilty, and take from them what law and reason 
permit, with what had been already granted in parliament, they 
will engage that he should be rich enough to maintain his wars (or 
a long time, without much charging his people in any manner." 
They next proceeded to allege three particular grievances ; the 
removal of the staple fnmi Calais, where it had been fixed by par- 
liament, through the procurement and advice of the said private 
counsellors sboai the king ; the participation of the same persons 
in lending money to the Idng at exorbitant usury ; and their pur- 
chasing at a low rate for their own benefit old debts from the 
crown, the whole of which they had afterwards induced the king to 
repay to themselves. For these andfor many more misdemeanours, 
the commons accused and impeached the Lords Latimer and Nevil, 
with four merchants, Lyons, Ellis, Peachy, and Bury (2). Latimer 
had been chamberlain, and Nevil held another office. The former 
was the friend and creature of the duke of Lancaster. Nor was 
this parliament at all nice in touching a point where kings least en- 
dure their interference. An ordinance was made, that ^' whereas 
many women prosecute the suits of others in courts of justice by 
way of maintenance, and to get profit thereby, which is displeas- 
ing to the king, he forbids any woman henceforward, and especially 
Ah'ce Ferrers, to do so, on pain of the said Alice forfeiting all her 
goods, and suffering banishment from the kingdom (3)." 

The part which Uie Prince of Wales, who had ever been distm- 
guished for his respectful demeanour towards Edward, bore in this 
unprecedented opposition, is strong evidence of the jealousy with 
wUch he regarded the duke of Lancaster; and it was led in the 

(i)ll7Ber.p.8St. (s)IbkL (i)M.,p-8M. 
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house of commons by Peter de la Mare, a servant of the earl of 
March, who, by his marriage with Pbilippa, heiress of Lionel duke 
of Clarence, stood next after the young Prince Richard in lineal 
succession to the crown. The proceedings of this session were 
indeed highly popular. But no house of commons would have 
gone such lengths on the mere support of popular opinion, unless 
instigated and encouraged by higher auth(»rity. Without this, 
their petitions might perhaps have obtained, for the sake of sub- 
sidy, an immediate consent ; but those who took the lead in pre- 
paring them must have remained unsheltered after a dissolution, to 
abide the vengeance of the crown, with no assurance that another 
parliament would espouse their cause as its own. Such indcid 
was their fate in the present instance. Soon after ilu? dis^solution 
of parliament, the Prince of Wales, who, long siiikin^ by fatal 
decay, had rallied his expiring energies for this domestic eombaU 
left his inheritance to a child ten years old, Richard of fifjrdeaux. 
Immediately after this event, Lancaster recovered his influence; 
and the former favourites returned to court. Peter de la Mare 
was confined at Nottingham, where he remained two years. The 
citizens indeed attempted an insurrection, and threatened to bum 
the Sa^oy, Lancaster's residence, if de la Mare was not released ; 
but the bishop of London succeeded in appeasing them (i). A par- 
liament met next year, whidi overthrew the work of its predeces- 
sor, restored those who had been impeached, and repealed the or- 
dinance against Alice Perrers (2). So little security will popular 
assemblies ever afford against arbitrary power, when deprived of 
regular leaders, and the consciousness of mutual fidelity. 

The policy adopted by the Prince of Wales and earl of March, 
in employing the house of commons as an engine of attack against 
an obnoxious ministry, was perfecQy novel, and indicates a sen- 
sible change in the character of our constitution. In the reign of 
Edward II. parUament had little share in resisting the government ; 
much more was effected by the barons, through risings of their 
feudal tenantry. Fifty years of authority better respected, of law 
better enforced, had rendered these more perilous, and of a more 
violent appearance than formerly. A surer resource presented 
i^lf in the increased weight of the lower house in parliament. 
And this indirect aristocratical influence gave a surprising impulse 
to that assembly, and particularly tended to establish beyond ques-' 
tion its controul over public abuses. Is it less just to remark, 
that it also tended to preserve the relation and harmony between 
each part and the other, and to prevent that jarring of emulation 
and jealousy, which, though generally found in the division of 
power between a noble and a popular estate, has scarcely ever 

<l) Anonym. Hlft. Edw. lU. ad ealcem Hemlng- of the kntgMs who bad sat in the last parliament 

ford. p. U4. 448. Walsingham girea a difforent were retomed to this, as appears by tbe writs In 

reason, p. 19S. Pnnne'i 4tb Aegister, p. Wt 111. 

(s}Kof.ParLp.lT4. HolmoreihiaiUorMfeA 

U. 7 



98 STATE OF EUROPE [chap.vui. 

caused a dissension, except in cases of liltle moment, between our 
two houses of parliament? 
jy^j,^^ „^ The commons had sustained with equal firmness and 
GKtt inmaM discrction a defensive war against arbitrary power 
of the power of Under Edward III. : they advanced with very dififerent 
the eommons. ^^^^ (owards his succcssor. Upon the king's death, 
though Richiard's coronation took place without delay, and no 
proper regency was constituted, yet a council of twelve, whom the 
great oflSoers of state were to obey, supplied its place to every ef- 
fectual intent. Among these the duke of Lancaster was not num- 
bered, and be retired from court in some disgust. In the first 
parliament of the young king, a large proportion of the knights 
w ho had sat in that which impeached the Lancastrian party were 
returned (i). Peter de la Mare, now released from prison, was 
elected speaker ; a dignity which, according to some, he had filled 
in the Good Parliament, as that of the fifUeth of Edward III. was 
popularly styled ; though the rolls do not mention either him or any 
other as bearing that honourable name betwre Sir Thomas Hunger- 
ford in the parliament of the following year (2). The prosecution 
against Alice Perrers was now revived ; not, as far as appears, by 
direct impeachment of the conunons; but articles were exhibited 
against her in the house of lords on the king's part, for breaking 
the ordinance made against her intermeddling at, court j upon 
which she received jud^ent of banishment and forfeiture (3) . At 
the request of the lower house, the lords in the king's name ap- 
pointed nine persons of different ranks j three bishops, two earls, 
two bannerets, and two bachelors, to be a permanent council about 
the king, so that no business of importance should be transacted 
without their unanimous consent. The king was even compelled 
to consent that, during his minority, the chancellor, treasurer, 
judges, and other chief officers should be made in parliament; by 
which provision, combined with that of the parliamentary council, 
the whole executive government was transferred to the two houses. 
A petition, that none might be employed in the king's service, nor 
belong to his council, who had been formerly accused upon good 
grounds, struck at Lord Latimer, who had retained some degree 
of power in the new establishment. Another, suggesting that 
Gascony, Ireland, Artois, and the Scottish marches were in danger 
of being lost for want of good officers, though it was so generally 
worded as to leave the means of remedy to the king's pleasure, yet 
shews a growing energy, and self-confidence in that assend)ly, 
which not many years before had thought the question of peace or 
war too high for thefa* deliberation. Their subsidy was sufficiently 
liberal ; but they took care to pray the king, that fit persons might 

(1) Walslngham, p.' soo., says pciic omnes ; but all the lawyers of England ; yet by the perscve* 

the list published in Prynne's 4th Register induces ranee of these knights she was ooa¥ictfl4. 

me to qualify this loose expression. Alice Perrers (s) Rot. Pari. toI. ii. p. 3T4. 

-•d bribed, be tells us, many of the lords, aud (3) Id. vol. ill. p. 12. 
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be assigned for iU receipt aqd disbursement, l^t U dnmld any yf^j 
be diverted from the purposes of the war. Accordingly Walworth 
a«td Philpot, two eminent citizens of London, were appointed to 
this office and sworn in parliament to its execution (1). 

But whether through the wasteftiJness of ffovermnent, or rather 
because Edward's legacy, the French war, like a ruinous and inter- 
minable law-suit, exhausted all public contributions, there was an 
equally craving demand for subsidy at the next meeting of parlia- 
ment, ThecommopsnowmadeiirooreseriQus stand, Thespeaker, 
Sir James Pickering, after the protestation against giving offence^ 
wbiOi has since become more matter of form than perb^ it waa 
tlien oQusidered, reminded the lords of the councu of a promisn 
made to tbe last parliament, that if thcgr would help tbQ king for 
once with a laig n subsidy sa as to enable him to undertake an n- 
pedltiQu against the enemy, he trusted not to call on them atrain, 
but to support the wio: from bia own revenues $ in faith of wbidi 
proopsethcflre bad been granted the largest sum that any king of 
England had ever been suflered to levy wUUn so short a timv, to 
fbe utmost loss and InoonTenlence of the commom \ part of wbi<^ 
ought still to remain in the treaawry, and render it uweoessary to 
burthen anew the exhausted people. To this Scrope, lord steward 
of the household, protesting tnat he knew not of any such proniise, 
made answer by order of the king, that, ^' savins the honour and 
revereuce of our lord the king, and the lords ibere present, the 
commons did not speak truth in asserting that part of the last sub- 
sidy should be still in the treasury^ it teing notorious that every 
penny bad gone into the hands of Walworth and Fhilpot, impointed 
and sworn treasurers in the last parliament, to receive and expend 
it upon the purposes of the war, for which they had in effect dis^ 
bursed the whole/' Not satisfied with this general justificationi 
the commons picased for an account of the expenditure* Scrope 
was again commissioned to answer, that ^^ though it had never 
beense^, thatof AtfdM^dy or other grant otade to the kiog in par- 
lament or out d parliament by the commons aagr account had 
afterwm*ds been rendered to the commons, ear to any c^ber excqpt 
the king and bis officewi, yet tbe king to gratify them, of his own 
accord, without <k>ing U by way of right, would have Walworth 
along with certain persons of the council exhibit to them in writ- 
ing a dear account of the receipt and expenditure, upon eondition 
that this should never be used asa j^eeedent, nor mferr^ to be 
done otherwise than by the king's spontaneous command." The 
commons were again urged to provide for the public defence^ being 
their own concern, as mm* as that of the king* But they merely 
shifted their ground and had recourse to other pretences. They 
requested that five or six peers uMht come to Ihem, in order to 
disciKS this ^estiop of subsidy- The lords entirely rejected this 

(1) Rot. Pari. Tol. Ul. p. 11. 
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proposal, and affinncd that such a proceeding had never been 
known except in the three last parliaments ; but allowed that it 
had been the course to elect a committee of eight or ten from, each 
house, to confer easily and without noise together. The commons 
acceded to this, and a committee of conference was appointed, 
though no result of their discussion appears upon the roll. 

Upon examining the accounts submitted to them, these sturdy 
commoners raised a new objection. It appeared that large sums 
had been expended upon garrisons in France and Ireland and other 
places beyond the kingdom, of which they protested themselves not 
liable to bear the charge. It was answered that Gascony and the 
king's other dcHuinions beyond sea were the outworks of England, 
nor could the people ever be secure from war at their thresholds, 
unless these were maintained. They lastly insisted that the king 
ought to bench through the wealth that had devolved onhim from 
his grandfather. But this was affirmed, in reply, to be merely 
sufficient for the payment of Edward's creditors. Thus driven from 
all their arguments, the conunons finally consented to a moderate 
additional imposition upon the export of wool and leather, vrhidi 
were already subject to considerable duties, apologizing on account 
of their poverty for the slendemess of their grant (1). 

The necessities of government, however, let their cause be what 
it might, were by no means feigned ; and a new parliament was 
asseinbled about seven months after the last, wherein the king, with- 
out waiting for a petition, informed the commons, that the trea- 
surers were ready to exhibit their accounts before them. This was 
a signal victory after the reluctant and ungracious concession made 
to the last parliament. Nine persons of different ranks were ap- 
pointed at the request of the commons to investigate the state of the 
revenue, and the disposition which had been made of the late king's 
personal estate. They ended by granting a poll-tax, which they 
pretended to think adequate to the supply required (2). But in 
those times no one possessed any statistical knowledge, and every 
- calculation which required it was sid)ject to enormous error, of 
which we have already seen an eminent example (3). In the next 
parliament (3 Ric. II.) it was set forth, that only 22,000/. had been 
coUected by the poll-tax, while the pay of the king's troops hired 
for the expedition to Britany, the pretext of the grant, had amoun- 
ted for but half a year to 50,000/. The king, in short, was more 
straitened than ever. His distresses gave no small advantage to the 
commons. Their speaker was instructed to declare that, as it ap- 
peared to them, if the affairs of their liege lord had been properly 
conducted at home and abroad, he could not have wanted aid of his 
commons, who now are poorer than before. They pray that, as the 
king was so much advanced in age and discretion, his perpetual 

(1) Rot. ParLp. 88-88. (8) s«e p..8». of tbis Tolome. 

(2) Id. p. 87. 
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eonncQ (appointed in his first parliament) might be discharged of 
their labours; and that instead of them, the five chief officers of 
state, to wit, the chancellor, treasurer, keeper of the privy seal, 
chamberlain, and steward of the household, mightbe named in par- 
liament, and declared to the commons, as the king's sole counsel- 
lors, not removable before the next parliament. They reqmred 
^Iso a general commission to be made out, similar to that in the last 
session, giving powers, to a certain number of peers and other 
distinguished pers(Mis, to inquire into the state of the household, 
as well as into att receipts and expenses since the king's accession. 
The former petition seems tohave been passed over (1) ; but acpm- 
misiaon as requested was made out to three prelates, three earls, 
three bann^ets, three knights, and three citizens (2). After guard- 
ing thus, as they concei ye^i, against malversation, but in effect rather 
protecting their posterity than themselves, the commons prolonged 
the last imposition on wool and leather for another year. 

It would be but repetition to make extracts from the rolls of the 
two next years ; we have still the same tale ; demand of subsidy on 
one side, remonstrance and endeavours at reformation on the other. 
After the tremendous insurrection of the villeins, in 1382, a par-' 
liament was convened to advise about repealing the charters of ge- 
neral manumission, extorted from the king by the pressure of cir- 
cumstances. In this measure all concurred ; but the commons were 
not afraid to say, that the late risings had been provoked by the 
burthens which a prodigal court had called for in the preceding 
session. Their language is unusually bold. ^' It seemed to them 
after full deliberation," they said, ^Mhat unless the administration 
of the kingdom were speedily reformed, the kingdom itself would 
be utterly lost, and ruined forever, and therein their lord the king, 
with all the peers and commons, which God forbid. For true it is 
that thero are such defects in the said administration, as well about 
the king's person, and his household, as in his courts of justice; and 
by grievous oppressions in the country through maintainers of 
suits, who are, as it were, kings in the country, that right and law 
are come to nothing, and the poor commons are from time to time 
so pillaged and ruined, partly by the king's purveyors of the house- 
hold, and others who pay nothing for what they take, partly by 
the. subsidies and tallages raised upon them, and besides by the 
oppressive behaviour of the servants of the king and other lords, 
and especially of the aforesaid maintainers of suits, that they are 
reduced to greater poverty and discomfort than ever they were be- 
fore. And moreover though great sums have been continually 
granted by and levied upon them, for the defence of the kingdom, 

(1) NeTertlieleM, the commons repeated it in (s) P. 78. In Rymer. t. Till. p. SBO., the arch- 
their schedule of petitions ; and received an evaslTe bishop of York's name appears among these corn- 
answer, referring to an ordinance made in the first missioners, which malies their nnmber sixteen, 
pariiament of the liing, the application of which is Bmt it is plain by the instmment thai onlr flfteen 
IndeOnlte. p. 82. were meant to be appointed. 
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yet th^ are ncyt the better defended agatngt their enendei, but every 
year are slandered and wasted by sea and land, ^prithont any relief. 
Which calamities the said poor commons, who lately used to live hi 
honour and prosperity, can no longer endure. And to speak the 
real truth, these injuries lately done to the poorer commons more 
than they ever suffered before, caused them to rise, and to commit 
the misdiief done in their late riot ; and there is still cause to fear 
greater evils, if sufficient remedy be not timely provided against 
the outrages and oppressions aforesaid. Wherefore may it please 
Dur lord the king, and the noble peers of the realm now assembled 
In tills parliament, to provide such remedy and amendment as to 
the said adminlstratton, that the state and dimity of the king in the 
first place, and of the lords may be preserved, as the commons have 
always desired, and the ccAnmons may be put in peac$; removing, 
as soon as they can be detected, evil minivers and counsellors, and 
putting in their stead the best and most sufficient, and taking away 
all the bad practices which have led to the last rising, or else none 
can imagine that this kingdom can longer subsist without greater 
misfortunes than it ever endured. And for God's sake let it not be 
forgotten, that there be put about the king and of his council, the 
best lords and knights that can be found in the kingdom. 

*^ And be it known ( the entry proceeds) that after the king our 
lord with the peers of the realm and his council had taken advice 
upon these requests made to him for his good and bis kingdom^s 
as it really appeared to him, willed and granted, that certain bi- 
shops, lords and others should be appointed to survey, and examine 
in privy council both the government of the king's person, and of 
his household, and to suggest proper rmnedies wherever necessaryi 
and report them to the king. And it was said by the peers in par- 
liament, that as it seemed to them, if reform of government were 
10 take place throughout the kingdom, it should begin by the chief 
member, which is the king himself, and so flrom person to person, 
as well churchmen as others, and place to place, from higher to 
lower, without sparing any degree (1)/* A considerable number 
of e(Hnmissioners were accordingly appointed, whether by the kfaig 
alone, or in parliament, does not appear : the latter, however, is 
more probable. They $eem to have made some progress in the 
work of reformation, fc^ we find that the officers of the household 
were sworn to observe their regulations. But in all Ukelibood 
these were soon neglected. 

It is not wonderful, that with such feelings of resentment towards 
the crown, the commons were backward in granting subsidies. 
Perhaps the king would not have obtained one at sdl, if he had not 
withheld his charter of pardon for all offences oommitted during 
the insurrection. This was absolutely necessary to restore quiet 
among the people ; and though the members of the oonunona had 

(1) Rot. Pari. 8 R. n. p. loo. 
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certainly not been insurgents, yet ineyitable irregularities had 
occurred in quelling the tumults, which would have put them too 
much in the power of those unworthy men who filled the bodies 
of justice under Richard. The Iting declared that it was unusual 
to grant a pardon without a subsidy ; the commons still answmred, 
that they would consider about that matter ; and the king instantly 
rejoined, that he would consider about his pardon, (s'aviseroitde 
jsa dite grace) till they had done what they ought* They renewed 
at length the usual tax on wool and leather (i). 

This extraordinary assumption of power by the commons was 
not merely owing to the king's poverty. It was encouraged by the 
natnral feebleness of a disunited government. The high rank and 
ambitious spirit of Lancaster gave him no little influence, though 
contending with many enemies at court, as well as the iU-will of 
the people. Thomas of Woodstock, the king's youngest uncle, 
more able and turbulent than Lancaster, became, as he grew older, 
an eager competitor for power, which he sought through the 
channel of popularity . The earls of March, Arundel, and Warwick 
bore a considerable part, and were the favourites of parliament. 
Even Lancaster, after a few years, seems to have fallen into popu- 
lar courses, and recovered some share of public esteem. He was 
at the head of the reforming commission in the fifth of Richard II., 
though he had been studiously excluded from those preceding. 
We cannot hope to disentangle the intrigues of this remote age, as 
to which our records are of no service, and the chroniclers are 
Yerj slightly informed. So far as we may conjecture, Lancaster, 
finding his station insecure at court, began to solicit the favour of 
the conunons, whose hatred of the administration abated their for- 
mer hostility towards him (2). 

The character of Richard II. was now devetoping ciumewt ©r 
itself, and the hopes excited by his remarkable pre- ^'*'*»*^' 
sence of mind in confronting the rioters on Rlackheath were ra- 
pidly destroyed. Not that he was wanting in capacity, as has been 
sometimes imagined. For if we measure inteUectual power by 
the greatest exertion it ever displays rather than by its average 
results, Richard II. was a man of considerable talents* He pos- 
sessed, along with much dissimulation, a decisive prom)>titude in 
seizing the critical moment for action. Of this quality, besides his 
celebrated behaviour towards the insurgents, he gave striking evi- 
dence in several circumstances which we shall have shortly to 
notice. But his ordinary condtict belied the abilities which on 
these rare occasions shone forth, and rendered them inefibdtial for 
his security. Extreme pride and violence, with an inordinate 

(1) Rot Pari. p. 104. two years before. The lAgitrg6ntg of itsi are said 

(e) The commons granted a subsidy, 7 R. n., to to have compelled men to swear that they would 

support Lancaster's war in Castile. R. P. p. S84. obey king Richard and the commons, and that they 

Whether the populace changed their opinion of would accept no king named John. Walsingbam, 

him, I know not. Be wfts still disliked by them p. 848. 
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partiality for the roost worthless favourites, were his predcpiiiiant 
characteristics. In the latter quality, and in the events of his 
rdgn, he forms a pretty exact parallel to Edward II. Scrope, 
lord chancellor, who had been appointed in parliament, and was 
understood to be irremovable without its concurrence, lost the 
great seal for rrfusing to set it to som^ prodigal grants. Upon a 
slight quarrel with archbishq) Courtney, the king ord^ed his tem- 
poralities to be seized, the Execution of which, Michael de ja Fcle, 
his new chancellor, and a favourite of his own, could hardly 
prevent. This was accompanied with indecent and outrageous 
expressions of anger, unworthy of his station, and of those whcmi 
he insulted (1). 

He tcqniret Though uo Kug could bc less respcctablc than Ri- 
Bora power on chard, yct the constitution invested a sovereign with 
hbmajoritr. ^^j^ ample prerogative, that it was far less easy to 
resist his personal exercise of power, than the unsettled councils of 
a minority. In the parliament 6 R. II. sess. 2., the commons pray 
certain lords whom they name, to be assigned as their advisers. This 
had been permitted in the two last sessions without exception (2). 
But the king, in granting their request, reserved his right of naming 
any others (3). Though the commons did not relax in their impor- 
tunities for the redress of general grievances, th^ did not venture 
to intermeddle as before with the conduct of administration. They 
did not even object to the grant of the marquisate of Dublin, with 
almost a princely dominion over Ireland ; which enormous donation 
was confirmed by act of parliament to Yere, a favourite of the 
king (4). A petition that the officers of state should annually visit 
and inquire into his household, was answered, that the king would 
do what he pleased (5). Yet this was little in comparison of their 
former proc^ings. 
^foc^i^ of There is nothing, however, more deceitful to a mo- 
imriiament lathe uarch, uusupportcd by an armed force, and destitute 
temhofRiehtrd. Qf ^^y g jyjgers^ fliau this submissiou of his pcoplc. A 
single efiCort was enough to overturn his government. Parliament 
met in the tenth year of his reign, steadily determined to reform the 
administration, and especially to pum'sh its chief leader, Michael de 
la Pole, caarl of Suffolk, and lord chancellor. According to the re- 
markable narration of a contemporary historian (6), too circum- 
stantial to be rejected, but rendered somewhat doubtful by the si- 
lence of all other writers, and of the parliamentary roll, the king 
was loitering at his palace at Eltham, when he received a message 
from the two houses requesting the dismissal of Suffolk, since they 

(1) WalslBK. p. MO. 818. 817. his defence, that nine lords had been appointed In 

(S) Rot. Pari. S R. U. p. 100. 6 R. 11. sess. 1. p. 1S4. the test parliament, tU. 9 R. II., to inquire into the 

(S) P. 14S. state of the household, and reform whateyer was 

(♦) 9 R. II. p. f09. amiss. But nothing of this appears in the roll. 

(5) P. 818. It is howerer asserted In the articles (6) Knyghton, In Twlsdcn x. Script, eol. M80. 
of impeachment against SalTolk, and admitted by 
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bad malfor to alkge against him that they could not more while 
he kept the office ot chancellor. Richard, with his usual intem- 
perance, answered that he would not for their request remove the 
meanest scullion from his kitchen. They returned a positive re- 
fusal to proceed on any public business, until the king should appear 
personally in parliament, and displace the chancellor. The king 
required forty knights to be deputed fnmi the rest, to inform him 
clearly of their wishes. But the ccmimons declined a proposal, in 
which they feared, or afTected to fear, soAe treachery. At length 
the duke of Glocester, and Arundel bishop of Ely, were commis- 
sioned to speak the sense of parliament ; and they delivered it, if 
we may still believe what we read, jn v6ry extraordinary language, 
asserting that there was an ancient statute, according to which, if 
the king absented himself from parliament without just cause dur^ 
ing forty days, which he had now exceeded, every man might return 
without permission to his own country ; and moreover there was 
another statute, and (as they might more truly say) a precedent of 
no remote date, that if a king, by bad counsel, or his own folly and 
obstinacy, alienated himself from his people, and would not govern 
according to the laws of the land, and the advice of the peers, but 
madly and wantonly followed his own single will, it should be 
lawful for them vith the common assent of the people to expel him 
from his throne, and elevate to it some near kinsman of the royal 
blood. By this discourse the king was induced to meet his par- 
liament, where Suffolk was removed from his office, and the im- 
peachment against him commenced (1). 

The charges against this minister, without being i^MtetaMAi or 
wholly frivolous, w.ere not so weighty as the clamour ®"'®'^ 
of the commons might have led us to expect. Besides f(»rfeiti|ig 
all his grants from the crown, he was committed to prison, th(^e 
to remain till he should have paid such fine as the king might impose ; 
a sentence that would have been outrageously severe in many cases, 
though little more than nugatory in the present (2). 

This was the second precedent of that grand constitu- coaidMioa or 
tional resource, parliamentary impeachment : and more '^'^'^' 
r^narkable, from the eminence of the person attacked, than that of 
lord Latimer, in the fiftieth year of Edward III . (3). The commons 

(1) Upon tall (tonsidenttoii, I am ranch Inclined ho ranit haTO been TemoTOd In the Interral, which 

to gfTO credit to this paicafe of Knyghton, as to the ulllee with Kny ghton's storf . Besides, It Is plain, 

main facts ; and perhaps even the speech of Gloces- Arom the famous questions subsequently put by the 

tar and the bishop of Ely Is more likely to have kinf to his Jndfes at Nottlnrham, that both the 

been made public by them, than Inrented by so right of rettrlng without a refnlar dissolution, and 

Jelune an historian. Walslngham Indeed says no- the precedent of Edward n. had been discussed in 

tUflf of the matter, bnt he Is so unequally Informed parliament, which does not appear any where else 

and so frequently defective, that we can draw no than In Knyghton. 

strong Inference fM>m his silence. What moat (2) Rot. Pari. toI. 111. p. llf . 

weifte with me. Is that parilament met on Oct. 1. (I) Articles had been exhlbltod by the chancellor 

1M7, and wu not dissolved till Not. n.; a longer before the peers. In the seyenth of the king, against 

period than the bnsiness done In It seems to haTO ^ncer, bishop of Norwich, who had led a const- < 

leqidred ; and also that Suffolk, who opened the derable army In a disastrous expedition against the 

sataioa as chancellor. Is styled "darrein chancellor** Flemings, adherents to the anti-pope Clement In 

In tlM arUcIet of ImpeMhmeot agtlnal him ; lo thai the schism. This cmsade had been eieeedingly 
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were content to wave the prosecation of any other ministers; but 
they rather chose a scheme of reforming the administration, which 
should avert both the necessity of punishment, and the malversa- 
tions that provoked it. They petitioned the king to ordain in par- 
liament certain chief officers of his household, and other Icnrds of his 
council, with power to reform those abuses , by which his crown was 
so much blemished, that the laws were not kept, and his revenues 
were dilapidated, confirming by a statute a commission for a year, 
and forbidding under heavy penalties, any one from opposing, in 
private or openly, what they should advise (1). With this the king 
complied, and a commission founded upon the prayer of parliament 
was established by statute. It comprehended fourteen persons of 
the highest eminence for rank and general estimation ; princes of 
the blood and ancient servants of the crown, by whom its prero- 
gatives were not likely to be unnecessarily impaired. In fact the 
principle of this commission, without looking back at the prece- 
dents in the reign of John, Henry III., and Edward II., which yet 
w^ere not without their weight, as constitutional analogies, was 
merely that which the commons had repeatedly maintained during 
the minority of the present king, and which had produced the 
former commissions of reform in the third and fifth years of his 
reign. These were upon the whole nearly the same in their <^- 
ration. It must be owned there was a more extensive sway vir- 
tually given to the lords now appointed, by the penalties imposed 
on any who should endeavour to obstruct what they might advise ; 
the design as well as tendency of which was no doubt to throw the 
whole administration into their hands during the period of this 
commission. 

Those who have written our history with more or less of a Tory 
bias exclaim against this parliamentary commission as an unwarran- 
table violation of the king's sovereignty, and even impartial men are 
struck at first sight by a measure that seems to overset the natural 
balance of our constitution. But it would be unfair to blame either 
those concerned in this commission, some of whose names at least 
have been handed down with unquestioned respect, or those high- 
spirited representatives of the people, whose patriot finnness has 
been hitherto commanding all our sympathy and gratitude, unless 
we could distinctly pronounce by what gentler means they couM 
restrain the excesses of government. Thirteen parliaments had 
already met since the accession of Richard ; in all the same remon- 
strances had been repeated, and the same promises renewed. Sub- 
sidies, more frequent than in any former reign, had been granted 
for the supposed exigencies of the war; but this was no longer illu- 
minated by those dazzling victories, which give tofortune the mien 

popular, but tto ill fncoeai had the vsnal eiTeet. {i) Rot. Pari. p. SM. 
Tfae commoni were not parttw fai tblB proceeding. 
Rot. Pari. p. m. 
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of wfsddtkl ; tlte6oasts of England were pefj^ttiany ravaged, and her 
trade destroyed ; while the administration incurred the suspicion of 
diverting to private uses that treasure which they so feebly and 
unsuccessfully applied to the public service. No voice of his people, 
unffl it spoke in thunder, would stop an intoxicated boy in the 
wastefta career of dissipation. He loved festivals and pageants, 
the pirevailing folly of his time, with unusual frivolity ; and his 
ordinary living is represented as beyond comparison more shewy 
and sumptuous than even that of his magnificent and chivalrous 
predecessor. Acts of parliament were no adequate barriers to his 
misgovemment. ** Of what avail are statutes,'' says Walsingham, 
"since the king with his privy council is wont to abolish what par- 
liament has just enacted (1)?" Theconstant prayer of the commons 
in every session, that former statutes might be kept in force, is no 
slight presumption that they were not secure of being regarded. 
It may be true, that Edward lll.'s government had becQ full as ar- 
bitrary, though not so unwise as his grandson's ; but this is the 
strongest argument, that nothing less than an extraordinary remedy 
could preserve the still unstable liberties of England. 

TTie best plea that could be inadefor Richard was his inexperience, 
and the misguided suggestions of favourites. This, however, made 
it more necessary to remove those false advisers, and to supply that 
Inexperience. Unquestionably the choice of ministers is reposed 
in the sovereign j^ trust, like every other attribute of legithnate 
power, for the pubHo good ; not, what no legitimate power can ever 
be, the instrument of selfishness or caprice. There is something 
more sacred than the prerogative, or even than the constitution ; 
the public weal, fbr which all powers are granted, and to which 
they must all be referred. For this public weal it is confessed to be 
scmietimes necessary to shake the possessor of the throne out of his 
seat ; could it never be permitted to suspend, though but indirectly 
and for a time, the positive exercise of misapplied prerogatives? 
He has learned in a very different school from myself, who deni(^ 
to parUament at the present day a preventive as well as vindictive 
controul over the administration of affairs ; a right of resisting, by 
those means Which lie within it sphere, the appointment of unfit 
ministers. These means are now indirect ; they need not to be the 
less eSsetual, and they are certainly more salutary on thataccount. 
But we must not make our notions of the constitution in its perfect 
symmetry of manhood, the measure of its infantine proportions, 
nor expect from a parliiament just struggling into life, and "paw- 
ing to get (tee its hinder parts," the regularity of definite and ha- 
bitual power. 

It is assumed rather too lightly by some of those historians to 
whom I have alluded, that these commissioners, though but ap- 
pointed tot a twelvemonth, designed to retain longer, or would not 

(1) Rot. Pari. p. S81. 
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in fact hare surrendered their authority. . Thwe is certainly a dxor 
gerin these delegations of pre-eminent trust; but I think it more for- 
midable in a repuUican form, than under such a government as 
our own. The spirit of the people, the letter of thelaw, were both 
80 decidedly monarchical, that no glaring attempt of the commis- 
sioners to keep the helm continually in their hands, though it had 
been in thje king's name, would have had a fair probability of suc- 
cess. And an oligarchy of fourteen persons, different in rank and 
profession, even if we should impute criminal designs to all of them, 
was ill calculated for permanent union. Indeed the facility with 
Which Richard re-assumed his full powers two years afterwards, 
when misconduct had rendered his circumstances far more unfa- 
vourable, gives the corroboration of experience to this reasoning. 
By yielding to the will of his parUamenl, and to a temporary sus- 
pension of prerogative, this unfortunate prince might probably have 
reigned Iom and peacefully ; the contrarjr course of acting led even- 
tually to his deposition and miserable death . 
AMwenoftiie Bcforc the dissolutiou of parliament, Richard made a 
jadgM to RiciH verbal protestation,that nothing done therein should be 
anr« qmstiou. .^ prejudice of his rights ; a reservation not unusual 
when any remarkable concession was made, but which could not 
decently be interpreted, whatever be might mean, as a dissent from 
the statute just passed. Some months had intervened, when the 
king, who had already released Suffolk from prison and restored 
him to his favour, procured from the judges, whom he had sum- 
moned to Nottingham, a most convenient set of answers to questions 
Goncermng the late proceedings in parliament. Tresilian and Belk- 
nap, chief justices of the King^s Bench and Common Pleas, with 
several other judges, gave it under their seals, that the late statute 
and commission were derogatory to the prerogative; that all who 
procured it to be passed, or persuaded or compelled the king to con- 
sent to it, were guilty of treason ; that the king's business must be 
iroceedcd upon before any other in parliament ; that he may put an 
end to the session at his pleasure ; that his ministers cannot be im- 
peached without his consent ; that any members of parliament con- 
tra v^ing the three last articles incur the penalties of treason, and 
especialjy he who moved for the sentence of deposition against Ed- 
ward II. to be read ; and that the judgment against the earl of Suf- 
folk might be revoked as altogether erroneous. 
sniMeqiieiit nto- Thesc auswcrs, perhaps extorted by menaces, as all 
lution. the judges, except Tresilian, protested before the next 
parliament, were for the most part servile and unconstitutional. 
The indignation which they excited, and the measures successfully 
taken to withstand the king's designs, belong to general history ; but 
I shall pass slightly over that season of turbulence, which afforded 
no legitimate precedent to our constitutional annals. Of the Gve 
lords appellants as they were called, Glocester, Derby, Nottingham, 
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Warwick, and Arundel, the three former, at least, hare little claim 
to our esteem ; but in every age, it is the sophism of malignant and 
peevi^ men to traduce the cause of freedom itself, on account of 
the interested motives by which its ostensible advocates have fre- 
quently been actuated . The parliament, who had the country tho- 
roughly with them, acted no doubt honestly, but with an inattention 
to the rules of law, culpable indeed, yet from which the most civi- 
lized of their successors, in the heat of passion and triumph, have 
scarcely been exempt. Whether all with whom they dealt severely, 
some of them apparently of good previous reputation, merited such 
punishment, is more than, upon uncertain evidence, amodecn 
writer can profess to decide (1). 

Notwithstanding the death or exile of all Richard's favourites, 
and the oath taken not only by parliament, but by every class of 
the people, to stand by the lords appellants, we find Mm, after 
about a year, suddenly annihilating their pretensions, and snatching 
the reins again without obstruction. The secret cause of this event 
is among the many obscurities that attend the history of his reign. 
It was conducted with a spirit and'activity whidi broke oat two or 
three times in the course of bis imprudent life ; but we may con- 
jecture that he had the advantage of disunion among his enemies. 
For some years after this, the king's administration was prudent. 
The great seal, which he took away from archbishop Arundel, he 
gave to Wykeham, bishop of Winchester, another member of the 
reforming commission, but a man of great moderation and politicd 
experience. Some time after, he restored the seal to Arundel, 
and reinstated the duke of Glocester in the coundl. The duke of 
Lancaster, who had been absent during the transactions' of the tenth 
and eleventh years of the king, in prosecution of lus Castilian war, 
farmed a link between the parties, and seems to have maintained 
some share of public favour. 

^There was now a more apparent harmony between 
the court and the parliament. It seems to have been mSlT^'betw'^ 
tacitly agreed that they should not interfere with the {JJiUJJ*"**'*^ 
king's household expenses; and they gratified him in 
a point where his honour had been most wounded, declaring his 
prerogative to be as high and unimpaired as that of his predecessors, 
and repealing the pretended statute by virtue of which Edward II. 
was said to have been deposed (2) . They were provident enough, 
liowever, to grant conditional subsidies, to be levied only in case 
of a royal expedition against the enemy ; and several were acccnrd- 
ingly remitted by proclamation. Ibis condition not being fulfilled. 
Richard never ventured to recal bis favourites, thoughhc testified 

his unabated affection for Yere by a pompous funeral. Few com^ 

(1) The Jndgaent agaliut SUnon de Barley, one Henry IV.; • fair presnmptton of Ito taJntUoe. RoC. 
of ttaoee who were executed on thU occasion, npon Pari. toI. ill. p. 4ft4. 
lapMshDeiil of Um coBBOsf , irw leTened uder (s) Rot. Pari. i4 R. IL p. 179. IS R. A p. Ml. 
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plaints, unequivocally affecting Ihe ministry, ^fere presented by tbe 
oonunons. In one parliament, the chancellor, treasurer, and coun- 
cil resigned their offices, submitting themselves to its judgment, in 
case any matter of accusation should be alleged against them. Tho 
commons, after a day's deliberation, probably to make their api»ro- 
bation appear more solemn, declared in full parliament, that nothing 
amiss had been found in the conduct of these ministers, and that 
they held them to have faithfully discharged their duties. The king 
re-instated them accordingly ; with a protestation, that Qiis aboula 
not be made a precedent, and that it was his right t<) change tm 
servants at pleasure (1). 

* , Dinmioa ^^^ ^^^ suumier season was not to last fbr ever. 
amoiigM)ioei««d. Richard bad butdissemtdedwiththoseconc^med in the 
tof peers. trausactious of 1 388, none of whom ho could ever for- 
give. These lords in lapse of time were divided among each other. 
The earls of Derby and Nottingham were brought into the king^s 
interest. The earl of Arundel came to an open breach with ttka 
duke of Lancaster, whose pardon he was compelled to ask for ao 
unfounded accusation in parliament (2). Glocester's ungovemed 
ambition, elated by popularity, couU not brook the ascendancy of 
his brother Lancaster, who was much less odious to the king. JBe 
had constantly urged and deC^ded the concesiuon of Guienne to thii 
prince, to be held to life, reserving only his liege homage to Hi* 
chard, as king of France (3) j a grant, as unpopular ^nong the 
the natives of that country, as it was derogatory to the crown \ but 
Lancaster was not much indebted to his brother for assistance, 
whidh was only given in order to diminish bis influence in England, 
The truce with France, and the king's French marriage, wUdk 
Lancaster supported, were passionately opposed by Glocester. And 
the latter had given keener provocation, by speaking contemp- 
tuously of that misnalliance with Katherine Swineford, which con- 
tanunated the blood of Plantagenet, To the parlianaent summoned 
in the 20th of Richard, one object of whidi«ras to l^itimate t&^ 
duke of Lancaster's ante-nuptial children by this lady, neither 
Glocestcr nor Arundel would repair. There passed in this as^ 
sembly something remarkable, as it exhibits not only the arlHtrary 
temper of the king, a point by no means doubtfiil, but the ior 
efficiency of the commons to resist it, without support from pcditiod 
confederacies of tiie nobility. The circumstances are thus related 
in the record. 

Richani'i ppoM- Duriug the session, the king sent for the lords iuto 
cuiion of Haxey. parliament one afternoon, and told them how he had 
heard of certain articles of complaint made by the commons in con- 
ference vnth them a few days before, Mcme of v^ich appeared to the 
king against his royalty, estate, and liberty, and commanded the 

(1) Rot. Pari. 13 R. II. p. 238. <3) pynv. t. f|i. p. m- #»• 

(S) 17 H. II. f. 8iS. 
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chanceUor to inform him fully as to this. The chancellor accor- 
dingly related the whole matter, which consisted of four alleged 
grievances ; namely, that sherifisandescheators, notwithstanding ar 
statute, are continued in their ofBces beyond a year (1) ; that the 
Scottish marches were not well kept j that the statute against wear- 
ing great men's liveries was disregarded} and, lastly, that the ex- 
cessive charges of the king's household ought to be diminished, 
arising fi-om the multitude of bishops, and of ladies, who are there 
maintained at his cost. 

Upon this information the king declared to the lords, that 
through God's gift he is by lineal right of inheritance king of Eng- 
land, and will have the royalty and freedom of his crown, from 
which some of these articles deri^ate. The first petition, that 
sfamffi ^ould never remain in office beyond a year, he rejected ; 
but, passing lightly over the rest, took most offence, that the com- 
mons, who are his lieges, should take on themselves to make any 
ordinance respecting his royal person or household, or those whom 
he might please to have about him. He enjoined therefore the 
lords to declare plainly to the commons his pleasure in this matter ; 
and especially directed the duke of Lancaster to make the speaker 
give up the name of the person who presented a bill for this la^t 
article in the lower house. 

The commons were in no stale to resist this unexpected promp- 
titude of action in the king. They surrendered the obnoxious bill, 
with its proposer, one Thomas Haxey, and with great humility 
made excuse, that they never designed to give offence to his ma- 
jesty, nor to interfere with his household or attendants, knowing 
well that such things do not belong to them, but to the king alone; 
but merely to draw his attention, that he might act therein as 
should please him best. The king forgave these pitiful suppliants ; 
but Haxey was adjudged in parliament to suffer death as a traitor. 
As, however, he was a clerk (2), the archbishop of Canterbury, at 
the head of the prelates, obtained of the king that his life might be 
spared, and that they might have the custody of his person ; pro- 
testing that this was not claimed by way of right, but merely of the 
king's grace (3). 

(1) Home has reftreaented thig, at if the oommoas for tira record caUs him Sir Thomas Haxey, a title 

bad petitioned for the continuance of sheriflTs at that time regularly given to the parson of a 

beyond a. year, and groands upon this mistake part parish. If this be so, it is a reaiarlLable authority 

of his defenoe of Hiehard II. (note to vol. ii. p. 270. for the clergy's capacity of sitting in parliament. 

4to. edit.) For this he refers to Cotton's Abridg- (3) Rot. Pari. SO R. II. p. 839. In Henry IV.'s first 

ment; ifhetber rightly or not, I eannot say, being parliament, the commons petitioned for Haxey 's 

little acquainted with tliat inaccurate boolt, upon restoration, and truly say, that his sentence was 

urbich it is vnfortanate that Hume relied so mnch. en an^antissement des coustumes de la commnoe. 

The passage from Walsingham in the same note is p. 434. His Judgment was reversed by both houses, 

also wholly perverted ; as the reader will discover as having past de volont^ dn Roy Richard en contre 

without further observation. An historian most be droit, et la course quel avoit est6 devant en parl»- 

Btrangely warped, who quotes a passage explicitly ment. p. 480. There can be no doubt with any man 

complaining of illegal acts in order to infer that who looks attentively at the passages relative to 

those very acts were legal. Haxey, that b» was a member of parUameBt 

(i) The church would perhaps have interfered in though this was questioned a few years ago by the 

behalf of Haxey, if lie had only received the ton- committeo of the houso of commons who made a 

SOTO. Hut it seems tliflit h^ WM IftlMUr U» onbirs ; pipofl. op KJic ris(tt of the derfy to be elected ; a 
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This was an open dcQance of parliament and a declaration of 
arbitrary power. For it would be impossible to contend, that after 
the repeated instances of controul over public expenditure by the 
commons since the 50th of Edward III., this principle was novel 
and unauthorised by the constitution ; or that the right of free 
speechdemandedbythem in every parliamentwasnot a realandin- 
dteputable privilege. The king, however, was completely success- 
ful, and having proved the feebleness of the commons, fell next 
Arutrtry 0wt- ^V^^ ***^^^ ^^ morc drcadcd. By a skilful piece of 
Mres of the king, (reachery he seized the duke of Glocester , and spread 
consternation among all his party. A parliament was summoned, 
in which the only struggle was to outdo the king's wishes, and thus 
to efface their former transgressions (1). Glocester, who had been 
murdered at Calais, was attainted after his death ; Arundel was 
beheaded, his brother, the archbishop of Canterbury, deposed and 
banished, Warwidt and G)bham sent beyond sea. The conunission 
of the tenth, the proceedings in parliament of the eleventh year of 
the king, were annulled. The answers of the judges to the ques- 
tions put at Nottingham, which had been punished with death and 
exUe, were pronounced by parliament to be just and legal. It was 
declared high treason to procure the repeal of any judgment against 
persons therein impeached. Their issue male were disabled from 
ever sitting in parliament, or holding place in council. These 
violent ordinances as if the precedent they were then overturning 
had not shielded itself with the same sanction, were sworn to by 
parliament upon the cross of Canterbury, and confirmed by a na- 
tional oath, with the penalty of excommunication denounced against 
its infringers. Of those recorded to have bound themselves by this 
adjuration to Richard, far the greater part had touched the same 
relics for Glocester and Arundel ten years before, and two years 
afterwards swore allegiance to Henry of Lancaster (2). 

In the fervour of prosecution this parliament could hardly go 
beyond that whose acts ia^y were annulling ; and each is aUke un- 
worthy to be remembered in the way of precedent. But the leaders 
of the former, though vindictive and turbulent, had a concern for 
the public interest ; and after punishing their enemies, left the go- 
vernment upon its right foundation. In this all regard for tiberty 
Yfas extinct; and the commons set the dangerous precedent of 
granting the king a subsidy upon wool during his life. This re- 
markable act of severity was accompanied by another, less unex- 
ampled, but, as it proved, of more ruinous tendency. The petitions 
of the commons not having been answered duripg the session, which 
they were always anxious to conclude, a commission was granted 

right whleh. I am Inclined to bellete, did eitot (1) This assembly, If -we nay trnst the anonyn- 

down to the Reformation, as the grounds alleged ons aathor <rf the life of Riehard n., pofollshed hy 

for Noweirs expnlslon in the first of Mary* besides Heame was surrounded by the king's troops, p. 133 

this Instance of Haxey, conspire to piOTe, tbovgli (s) Roi. Pvl. ti R. U. p. W, 
St hM fiBce been loK by dbvie. 
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for twelve peers and six commoners to sit after the dis3oIution, 
and *' examine, answer, and fully detennine as well all Ihe said 
petitions, and the matters therein comprised, as all other matters 
and things moved in the king's presence, and all things incident 
thereto not yet determined, as shall seem best to them (1)." The 
''other matters" mentioned above were, I suppose, private peti- 
tions to the king's council in parliament, which had been frecpienOy 
dispatched after a dissolution. For in the statute which establishes 
this commission, 21 R. II. c. 16., no powers are committed, but 
those of examining petitions ; which if it does not conOrm the charge 
afterwards alledged against Richard of falsify int^ the parliament 
roU, must at least be considered as limiting and cvptaining lEie 
terms of the latter. Such a trust had been committecf :o some lords 
of the council eight years before, in very peaceful tinj s ; and it wa§ 
even requested that the same might be done in f uUiro p^ rliameDts (S), 
But it is obvious what a latitude this gave to a pre vailing fadioii. 
These eighteen conmiissioners, or some of them, (for there were 
who disliked the turn of affairs,) usurped the full rights of the le- 
gislature, which undoubtedly were only del^ated in respect of 
business already commenced (3). They imposed a perpetual oath 
on prelates and lords for all time to come, to be taken before ob- 
taining livery of theur lands, that they would maintain the statutes 
and ordinances made. by this parliament, or "afterwards by the 
lords and knights having power committed to them by the same." 
They declared it high treason to disobey their ordinances. They 
annulled the patents of the dukes of Hereford and Norfolk, and 
adjudged Henry Bowet, the former's chaplain, who advised him to 
petition for his inheritance, to the penalties of treason (4). And 
thus, having obtained a revenue for life, and the power of parlia- 
ment being notoriously usurped by a knot of his creatures, the king 
was little likely to meet his people again, and became as truly ab- 
solute as his ambition could require. 

It had been necessary for this purpose to subjugate ^^ ^^ ^ 
the ancient nobility. For the English.constitufion gave dnkn or Hereford 
them such paramount rights, that it was impossible *"** ^**^"'^ 
either to make them surrender their country's freedom, or to destroy 
it without their consent. But several of the chief men had fallen or 

(1) SI R. 11. p. 369. magnam tncommodam totias regnl et penilclostini 

(>) 18 R. n. p. SS6. exemplum. Et ut super factis eorum hojusmodl 

(3) This proceeding was made one of the articles aliquem colorem etaactorltatem vlderentor habere, 

of charge against Richard in the following terms : rex fecit rotalos parllamenU pro roto sno motari 

Item, in parllamento ultimo cclebrato apnd Sato- et deleri, contra efTectom consensionis prcdictn. 

piam, idem Rex proponens opprimere popolom Rot. Pari. 1 H. IV. toI. iii. p. 418. Whether the 

snnm procnraTit sahtiliter et (ocit concedi, qn6d last aecnsatlon, of altering the parliamentary roll* 

potestasparliamenti de consensa omnium statunm be true or not, there is enough left in It to prove 

regni sui remaneret apud quasdam certas personas every thing I hate aseerted in the text. From this 

•d terroinandum, dissolnto parllamento, certas pe- it is sufficiently manifest, how unfairly Carte and 

Utiones in eodem parllamento porrectas protunc Hume have drawn a parallel between this seir- 

ninime expeditaa. Giitus concesslonis colore per- deputed legislative commission, and thatappointed 

ionn sic depntate proeesserunt ad alia generaliter by parliament to reform the administration eleven 

parllameiitam illud tangentJa ; et hoc de volnntate years before, 

regis, io derogationem ftatOs parliamenti, et In (4) Rot Pari. p. ITl. S8«. 

II. 8 
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were involved with the parly of Glocester. Two, who having once 
belonged to it, had lately plunged into the depths of infamy, to ruin 
their former friends, were still perfectly obnoxious to the king, who 
never forgave their original sin. These two, Henry of Bolingbrokc, 
earl of Derby, and Mowbray, earl of Nottingham, now dukes of He- 
reford and Norfolk, the most powerful of the remaining nobility, 
were by a singular conjuncture thrown, as it were, at the kin^s 
feet. Of the political mysteries which Uiis reign affords^ none is 
more inexplicrf)le than the quarrel of these peers. In the parlia- 
ment at Shrewsbury in 1398, Hereford was called upon by the king 
to relate what had passed between the duke of Norfolk and himself, 
in slander of his majesty. He detailed a pretty long and not im- 
probable conversation, in which Norfolk had asserted the king's 
tnt^ntioti of destroying them both for their old offence in impeaching 
his ininislors. Norfolk had only to deny the charge and throw his 
gauntlet at the accuser. It was referred to the eighteen commis- 
sionei^ who sat after the dissolution, and a trial by combat was 
awarded . But, when this after many delays was about tp take place 
at Coventry, Richard interfered and settled the dispute by con- 
demning Hereford to banishment for ten years, and Norfolk for life. 
This strange determination, which treated both as guilty, where 
only one could be so, seems to admit no other solution than the 
king's desire to rid himself of two peers whom he feared and hated 
at a blow. But it is difiScult to understand by what means he drew 
the crafty Bolingbroke into his snare (1 ) . However this nught have 
been, he now threw away all appearance of moderate government. 
The indignities he had suffered in the eleventh year of his reign 
were still at his heart, a desire to rfevenge which seems to have been 
the main spring of his conduct. Though a general pardon of those 
proceedings had been granted, not only at the time, but in his own 
last parliament, hejmade use of them as a pretence to extort money 
from seventeen counties, to whom he imputed a share in the rebel- 
lion. He compelled men to confess under their seals that they had 
been guilty of treason, and to give blank obligations, which his 
officers filled up with large sums (2). Upon the death of the duke 
of Lancaster, who had passively complied throughout all these 
transactions, Richard refused livery of ^is inheritance to Hereford, 
whose exile implied no crime, and who had letters patent enabling 
jYecessity fordo- him to make his attorney for that purpose during its 
posing him. continuance. In short, his government for nearly two 
years was altogether tyrannical ; and, upon the same principles 

(i) Besides the contemporary historians, we may flable by any motives that we can discoTer. It is 

read a fall narrative of these proceedings in the strange that Carte should express surprise at the 

rolls of parliament, vol. iii. p. 382. It appears that sentence upon the duke of Norfolk, while he seems 

Mowbray was the most olTending party, since, in- to consider that upon Hereford as very equitable, 

dependently of Hereford's accusation, he is charged Bnt he viewed the whole of tbis reign, and of those 

with openly maintaining the appeals made in the that ensued, with the Jaundiced eye of jaeobiUsm. 

fal^. parliament of the eleventh of the king. But (2) tlot. Pari, i H. IV. p. 4$^- 496. Vvalsingham, 

the banishment of his accuser was wholly uoju^ti- p. 3o3. 357. Ottcrburn, p. 199. Vita Ric. II. p. 147. 
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that cost James II. bis throne, it ^as unquestionably far more ne> 
cessary, unless pur fathers would have abandcmed all tiiongfat 
of lib^ty, to expel Richard II. Far be it from us to extenuate 
the treachery of the Percies towards this unhappy prince, or the 
cruel circumstances of his deatb, or in any way to exioL either 
bis successor, or the chief mep of that time, most of whom were 
ambitious and faithless j but after such long experience of the king's 
^bitr^ry, dissembUng, and revengeful temper, I see no other safe 
course in the actual state of th^ constitution, than what the nation 
concurr,ed in pursuing. 

The reign of Rjch^ JI. is, in a CQpstitutional light, the most 
interesting part of our earner history,- mi it has been the most 
imperfectly writte^. So^ie have misrepresented the truth through 
prejudice, and others through carcl^sness. It is only to be un- 
derstood, ;|nd indeed there are great difficulties in the way of und^- 
standing it at all, by a perusal of the rolls of parliament, with some 
assisjtance from the contemporary historians, Walsingham ,Knyghtop, 
the anonymous biograi^r pid)lisbed by ilearne, and Froissart. 
These, I inust remark, except occasionally the last, are extremdy 
hostile to Ridiard ; and although we are far from being bound to 
acquiesce in their Qpinions, it is at least unwarrantable in mod^n 
writers to sprmkle their margins with references to such authority 
in support pf positions deicidedly opposite (1). 

Therevolutionwbichelevated Henry IV. to the throne circnmgtances 
was certainly so far aciconiplisbed by force, that the attending Henry 
king was ip captivity, and those who might still adhere ^^ * ^^^^^w*- 
to him in no a>ndition to support his authority. But the sincere 
concurrence, which n^ost of the prelates and nobility, with the mass 
of the people, gave to changes that could not have been otherwise 
effected by one so unprpvided with foreign support as Henry, proves 
this revolution to have been, if not an indispensable, yet a national 
act, 'and should prevent our considering the Lancastrian kings as 
usurpers of the throne. Nothing indeed looks so much like usurpa- 
tion in the whole transaction, as Henry's remarkable challenge of 
the crown, insinuating though not avowing, as Hume has justly 
animadverted upou it, a false and ridiculous title by right line of 
descent, and one equafly unwarrantable by conquest. The course 
of proceedings is worthy of notice. As the renunciation of Richard 
might well pass for the effect of compulsion, there was a strong 
reason for propping up its instability by a solemn deposition from 
the throne, founded uponspecificchargosofmisgovernment. Again, 
as the right of dethroning a naonarch was np where to be found in 
the law, it was equally requisite to support this assumption of power 
by an actual abdication. But as neither one nor the other Oiled the 

(1) It Is fair to obsenre, that Froissart's testimony in 1398, 1. iv. c. 62., where he gives a very differfnt 

makes most in favour o( the kin^, or rather against pliaracter of the dul^e of Glocester. In general, 

bis enemies, where it is most valuable, that is, in this writer is ill informed of English afTairi:, and 

his account of wbat he heard in the EoigUsh poaf4 und^SfrYlug to be quoted as an aothoritv. 
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duke of Lancaster's wishes^ vfho was not contented with owing a 
crown to election, nor seemed altogether to account for the exclu- 
sion of the house of March, he devised this claim, which was pre- 
ferred in the vacancy of the throne, Richard's cession having been 
read and approved in parliament, and the sentence of deposition, 
"out of abundant caution, and to remove all scruple," solemnly 
passed by seven commissioners appointed out of the several estates. 
"After which challenge and claim/' says the record, " the lords 
spiritual and temporal, and all the estates there present, being asked 
separately and tether, what they thought of the said challenge 
and claim, the said estates, with the whole people, without any 
diflBculty or delay, consented that the said duke should reign over 
them (1)." The claim of Henry, as opposed to that of the earl of 
March, was indeed ridiculous ; but it is by no means evident that, 
in such cases of extreme urgency as leave no security for the com- 
mon weal but the deposition of a reigning prince, there rests any 
positive obligation upon the estates of the realm to fill his place with 
the nearest heir. iWevolution of this kind seems rath^ to defeat 
and confound all prior titles, though in the new settlement it will 
commonly be prudent, as well as equitable, to treat them with 
some regard. Were this otherwise, it would be hard to say why 
William III. reigned to the exclusion of Anne, or even of the Pre- 
tender, who had surely committed no offence at thaUime; or why 
(if such indeed be the true construction of the Act of Settlement) the 
more distant branches of the royal stock, descendants of Henry VII. 
and earlier kings, have been cut off from their hope of succession 
by the restriction to the heirs of the princess Sophia. 

In this revohition of 1399, there was as remarkable an attention 
shevm to the formalities of the constitution, allowance made for the 
men and the times, as in that of 1688. The parhamcnt was not 
opened by commission; no one took the office of president; the 
commons did not adjourn to their own chamber; they chose no 
speaker; the name of parliament was not taken, but that only of 
estates of the realm. But as it would have been a violation of con- 
stitutional principles to assume a parliamentary character without 
the king's commission, though summoned by his writ, so it was still 
more essential to limit their exercise of power to the necessity of 
circumstances. Upon the cession of the king, as upon his death, 
the parfiament was no more ; its existence, as the council of the 
sovereign, being dependent upon his will. The actual convention 
summoned by the writs of Richard, could not legally become the 
parliament of Henry ; and the validity of a statute declaring it to be 
such would probably have been questionable in that age, when the 
power of statutes to alter the original principles of the tommon law 
was by no means so thoroughly recognized as at the Restoration and 
Revolution. Yet Henry was too well pleased with his friends to 

(1) Rot. Pari. p. kn. 
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part with them so readily; and he had much to effect before the 
fervour of their spirits should abate. Hence an expedient was de- 
vised, of issuing writs for a nelw parliament, returnable in six days. 
These neither were nor could be complied with ,• but the same mem- 
bers as had deposed Richard sat in the new parliament, which was 
regularly opened by Henry's commissioner, as if they had been duly 
elected (1) . In this contrivance, more than in aU the rest, we may 
trace the hand of lawyers. 

If we look back from the accession of Henry IV. to that of his 
predecessor, the constitutional authority of the house of conomons 
will be perceived to have made surprisingprogress during the course 
of twenty-two years Of the three capital points in 
contest while Edwardreigned, that money could not be th^p^lSn. of 
levied, or laws enacted, without the commons^ consent, **»* consutunoQ 
and that the administration of government was subject 
to their inspection and controul, the first was absolutely decided in 
their favour, the second was at least perfectly admitted in princi- 
ple, and the last was confirmed by frequent exercise. The commons 
had acquired two additional engines of immense efficiency; one, 
the right of directing the application of subsidies, and calling accoun- 
tants before them ; the other, that of impeaching the king's minis- 
ters for misconduct. All these vigorous shools of liberty throve 
more and more under the three kings of the house of ,,. ^ 

_ __ ,..,, .. '** advances 

Lancaster, and drew such strength and nourishment nnder the house 
from the generous heart of England, thatin after-times ®''^"*^'®''- 
and in a less prosperous season, though checked and obstructed in 
their growth, neither the blastsof arbitrary power could break them 
off, nor the mildew of servile opinion cause them to wither. I 
shall trace the progress of parliament till the civil wars of York and 
Lancaster : 1. in maintaining the exclusive right of taxation; 2. in 
directing and checking the public expenditure ; 3. in making sup- 
pUes depend on the redress of grievances ; 4. jn securing the people 
against illegal ordinances and interpolations of the statutes ; 5. in 
controuling the royal administration ; 6. in punishing bad ministers ; 
and lastly, in establishing their own immunities and privileges. 

1 . The pretence of levying money without consent of parliament 
expired with Edward III., who had asserted it, as we have seen, 
io the very last year of his reign. A great council of lords and pre- 
lates, summoned in the second year of his successor, declared that 
they could advise no remedy for the king's necessities, without laying 
taxes on the people, which could only be granted in parliament (2). 
Nor was Richard ever accused of illegal tallages, the frequent 
theme of remonstrance under Edward, unless we may conjecture 
that this charge is implied in an act (11 R. II, c. 9.) which annuls 

(1) If proof coald be required of any thlntr so writs o expenses, as published by Prynne, itbRe- 
aelf-evidenl, as that these assemblies consisted of gister, p. 450. 
«Uieti7 the same persons, it may lie foond in their (s) t R. Ii. p. 66. 
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all hnpDSitiows on woo) and leather, without eohiscni ofparflami^t, 
ifmty there be {\), Donhtless his innocence in this respect was the 
effect of weakness ; and if the revohition of 1 399 hat not put an end 
to M9 newly acqirired despotism, thfe, like every othei^ right of his 
people, woidd have been swept away. A less palpable means of 
evading the conseiat of the commons was by the extortion of loans, 
and harassing those who refdsed to pay, by snmmoi&es before the 
council. These loans, the frequent resource of arbitrary sovereigns 
ia Met times, are first com^med of in an early parMamen! of 
Richard II. ; sad a petition is granted that no man shall be ccHnpel- 
led to lend the king money (2). Btit how little this was regarded 
we may infer from a writ directed in 1386, to^me persons kk Bo^ 
ton, enjoining theta to assess every person who had goods aiW 
chattels to the amount of twenty potinib, in his propol*tioA Of two 
hundred pounds, which thte town hadpromised to lend the king ; aiW 
givhig an assut^ance that this shdl be deducted from the neitt subsidy 
to be grahDed by parliament. Amoh^ othei* extraordinary parte 
of this letter is a menace of forfeiting life, limbs, and property, held 
out against such as shottM not obey these commissioners (3). After 
his ^iumph over the popular party towards the end of his reigu, he 
obtained large suihs in thfe way. 

Under the Lancastrian kings, there is much less appearance of 
raising money in an unparliamentary course. Henry IV. obtained 
an aid from a great council in the year 1400 ; but they did not pre- 
tend to charge any besides themselves ; though it seems that some 
towns afterwards gave the king a contribution (4). A few yea^s 
af terwardis, he directs the sheriffs to call on the richest men in ftieir 
counttei^ to advance the money voted by parliament. This, if any 
compulsion was threatened, is an instance of over-strained prero- 
gative, though consonant to the practice of the late reign (5) . There 
is, however, an instance of very arbitrary conduct With respect to 
a grant of money in the minority of Henry VI. A subsidy had been 
granted by parliament upon goods imported, under c^taih i*estrtc- 
tions in favour of the merchants, with a provision, that if these 
conditions be not obsej^ved On the king's part, then the grant should 
be void and of no effect (6) . But an entry is made on the roll of the 
next parliament, that "Whereas Some disputes have arisen about 
the grant of the last subsidy, it is declared by the duke of Bedford 
and other lords in-parllament, with advice of the judges and others 
learned in the law, that the said subsidy was at all events to be cd- 
lected and levied for the king^s use ; notwithstanding any conditions 

(1) It !s postUvely laid down by the assertort of (8) Rymer, t. tII. p. 644. 

(Howell's suite Wals, vol. II p. 4W. 807.) that no rt«/he finds no complaints of Illegal Impositions 

precedents for arbitrary taxa Ion of exports or Im- ^^^^^ u.^ ^j^ ^ ^^e house of Lancaster. Har- 

ports occur from the accession of Richard U. to maTe's Tracts vol 1 d 184 •^"*^*^'^- ""•^ 

th<* reign of Maiy. " ' _4.i 

(2) s R. II. p. 6t. This did not find its way to <*^ ^J^^r, *• ilU. p. 4H. 488. 
, the »ta(ate book. (8) Ro^ Pnrl. TOl. ir. p. He. 
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in the grant of Ihe said subsidy contained (1)." The oonunont, 
however, in making the grant of a fresh subsidy in this parliament, 
renewed their former conditions, with the addition of another, that 
^^ it ne no part thereof be beset ne dispensed to no other use, but 
only in and for the defense of the said roialme (2)/' 

2. The right of grantmg supplies would have been Appropriauos oc 
very incomplete, had it not been accompanied with •mum. 
that of directing their application. This principle of appropriating 
public monies began, as we have seen, in the minority of lUcbard ; 
and was among the best fruits of that period. It was steadil/ 
maintained under the new dynasty. The parliament of 6 H. lY. 
granted two iBfteenths and two tenths, with a tax on skins and 
wool, on condition that it should be expended in the defence of the 
kingdom, and not otherwise, as Thomas Lord Furiiival, and Sir 
John Pelham, ordained treasurers of war for this parliament, to 
receive the said subsidies, shall account and answer to the commons 
at the next parliament. These treasurers were sworn in parUa- 
nient to execute their trust (3). A similar precaution was adopted 
in the next session (4). 

3. The commons made a bold attempt in thesecond 

year of Henry IV. to give the strongest security to ro^iy SepeJ^n 
their claims of redress, by inverting the usual course JJJ^' ^ ^^ 
of parliamentary proceedings. It was usual to answer 
their petitions on the last day of the session, which put an end to 
all further discussion upon them, and prevented their making the * 
redress of grievances a necessary concUtion of supply. They now 
requested that an answer might be given before they made their 
grant of subsidy. This was one of the articles which Richard II. 's 
judges had declared it high treason to attempt. Henry was not 
incUned to make a concession which would virtually have removed 
the chief impediment to the ascendancy of parliament. He first 
said that he would consult with the lords, ana answer according to 
their advice. On the last day of the session, the commons were in- 
formed that "it had never been known in the time of his ances- 
tors, that they should have their petitions answered before they had 
done all their business in parliament, whether of granting money, 
or any other concern ; wherefore the king will not alter the good 
customs and usages of ancient times (5)." 

Notwithstanding the just views these parliaments appear gene- 
rally to have entertained of their power over the public purse, that 
of the third of Henry V. followed a precedent from the worst times 
of Kichard 11., by granting the king a subsidy on wool and leather 
during his life (6). This, an historian tells us, Henry IV. had 
vainly laboured to obtain (7) ; but the taking of Harfleur intoxicated 

(1) Rot. Pwl. TOl. iv. p. 801. (5) M- 'ol. III. p. 488, 

(8) Id. TOl. It. p. 808. (8) M. TOl. It. p. 68. 

(8) M. TOl. HI. p. 5*0. (7) y^-'--^-- 

(4)P.IW. , 
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the English wilh new dreams or conquest io France, which their 
good sense and constitutional jealousy were not Onn enough to 
resist. The continued expenses of the war, however, prevented 
this grant {rom becoming so dangerous as it might have been io a 
season of tranquillity. Henry Y., like his father, convd^ed par- 
liament almost in every year of his reign. 

utifuuv« *• '^ ^^^ '^°8 ^^^^ ^^^ ^^ *U question, that thelegis- 
righttortheoom- laturc cousistcd of the king, lords, and commons : or, 
moMMtabiuiMKi. .^ stricter language, that the king could not make or 
repeal statutes without the consent of parliament. But this funda- 
mental maxim wasstill frequently defeated by various acts of evasion 
or violence ; which, though protested against as illegal, it was a 
difficult task to prevent. The king sometimes exerted a power of 
suspending the observance of statutes ; as in the ninth of Richard II., 
when a petition that all statutes might be confirmed is granted 
with an exception as to one passed in the last parliament, forbidding 
the judges to take fees, or give counsel in cases where the kingwas 
a party ; which, "because it was too severe, and needs declaration, 
the king would have of no effect till it should be declared in parlia- 
ment (1)." The apprehension of this dispensing prerogative and 
sense of its illegality are manifested by the wary terms wherein the 
commons, in one of Richard's parliaments, "assent that the king 
make such sufferance respecting the statute of provisors, as shall 
seem reasonable to him, so that the said statute be not repealed; 
and moreover that the commons may disagree thereto at the next 
parliament, and resort to the statute ; '* with a protestation that 
this assent, which is a novelty, and never done before, shall not be 
drawn into precedent ; praying the king that this protestation may 
be entered on the roll of parliament (2). A petition in one of 
Henry IV.'s parliaments, to limit the number of attornies, and 
forbid filazers and prothonotaries from practising, having been 
answered favourably as to the first point, we find a marginal entry 
in the roll, that the prince and council had respited the execution 
of this act (3). 

DtipeiuiQgpower 1'^© dispensing power, as exercised in favourof indi- 
of the crown, yiduals, is quitc of a different character from this ge- 
neral suspension of statutes, but indirectly weakens the sovereignty 
of the legislature. This power was exerted, and even recognized, 
throughout all the reigns of the Plantagenets. In the first of 
Henry V. the commons pray that the statute for driving aliens out 
of the kingdom be executed. The king assents, saving his prero- 
gative, and his right of dispensing with it when he pleased. To 
which the commons repUed, that their intention was never other- 

(1) p. MO. Raffhead obserres in the margin where the same power Is renewed In H. TV's V^^ 

v^n this sUtate, 8 R. U. c. 8., that it is repealed, liaments. 

bat does not talie notice what sort of repeal it bad. (3) 18 H. lY. p. MS. 

if) 16 R. n. p. 985. See too 16 R. 11. p. 301.. 
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wise, nor, by God's help, e?er should be. At Ihe same time one 
Rees ap Thomas petitions the Jting to modify or dispense with the 
statute prohibiting Welshmen from purchasing lands in England, 
or the English towns in Wales ; which the king grants. In the 
same parliament, the commons pray, that no grant or protection 
be made to any one in contravention of the statute of provisors, 
saving the king's prerogative. He merely answers, ^^ Let the 
statutes be observed : " evading any allusion to his dispensing 
power (1). 

It has been observed under the reign of Edward III., that the 
practice of leaving statutes to be drawn up by the judges, from the 
petition and answer jointly, after a dissolution of parliament, pre- 
sented an opportunity of falsifying the intention of the legislature, 
whereof advantage was often taken. Some very remarkable in- 
stances of this fraud occurred in the succeeding reigns. 

An ordinance was put upon the roll of parliament, in the Gfth of 
Richard II., empowering sherifls of counties to arrest preachers of 
heresy, and their abettors, and detain them in prison till they should 
justify themselves before the church. This was introduced into 
the statutes of the year ; but the assent of lords and commons is not 
expressed. In the next parliament, the commons, reciting this or- 
dnance, declare that it was never assented to or granted by them, 
but what had been proposed in this matter was without their con- 
currence, (that is, as I conceive, had been rejected by them,) and 
pray that this statute be annulled, for it was never their intent to 
bind themselves or their descendants to the bishops more than their 
ancestors had been bound in times past. The king returned an 
answer, agreeing to this petition. Nevertheless the pretended 
statute was untouched, and remains still among our laws (2) : un-^ 
repealed, except by desuetude, and by inference from the acts of 
much later times. 

This cominendable reluctance of the commons to let the clergy 
forge chains for them produced, as there is much appearance, a si- 
milar violation of their legislative rights in the next reign. The 
statute against heresy in the second of Henry IV. is not grounded 
upon any petition of the commons, but only upon one of the clergy. 
It is said to be enacted by consent of the lords, but no notice is taken 
of the lower house in the parliament roll, though the statute re- 
citing the petition asserts the commons to have joined in it (3). The 
petition and the statute are both in Latin, which is unusual in the 

(1) Bot Pari. T. 4 H. V. p. 6. 9. re-nnited to them, to not founded upon any peti- 

(t) 8 R. U. Stat. 1. e. S., Rot. Pari. 6 R. n. p, IM. Uon that appears on the roll ; and probably, by 

Some other Instancee of the oommons attempting making search, other instances eqaally flagrant 

to prerent these unfair practices are adduced by might be discoTered. 

ftnUbead In his preface to the Statutes, and in (8) There had been, howeter, a petiUon of the 

nynne's preface to Cotton's Abridgment of the commons on the same subject, expressed in rery 

iMords. The act IB R. n. stat. 1. e. 18.. that the general terms, on which thto terrible svperstmo- 

UtiTs catties and gaols which had been separated ture might artfully be raised- p. ^74. 
from the body of the adjoining coontles should be 
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laws of (his tintc. In a subsequent petition of tliie Commons, this 
act is styled " the statute made in the second year of your majesty's 
reign at the request of the prelates and clergy 6f your kingdom ; '' 
which affords a presumption, that it haduo regular assent of parlia- 
ment (1). And the spirit of the commons during this whole reign 
being remarkably hostile to the church, it would have be^n hardly 
possible to obtain their consent to so penal a law against heresy. 
Several of their petitions seem designed indirectly to weaken its 
eflScacy(2). 

These infringements of their most essential right were resisted by 
the conmibns in various ways, according to the measure of their 
power. In the flfth of Richard II., they request the lords to let 
them see a certain ordinance before it is ingrossed (3). At another 
time they procured some of their own members, as Well as peers, 
to be present at ingrossing the roll. At length they spoke out 
unequivocally in a memorable petition, which, besides its intrinsic 
importance, is deserving of notice as the earliest instance in which 
the house of commons adopted the English language. I shall pre- 
sent its venerableorthography without change. 

" Oure soverain lord, yourc humble and trewe lieges that ben 
come for the comune of youre lond bysechyn onto ypure rizt rizt- 
wesnesse, that so as it hath ever be thair libte and fredom, that 
thar sholde no statut no lawe be made offlasse than they yaf therto 
their assent : consideringe that the comune of youre lond, the 
whiche that is, and ever hath be, a membre of youre parlementc, 
ben as well assenters as peticioners, that fro this tyme foreWai^d, 
by compleynte of the comune of any myschief axkynge remedie by 
mouthe of their speker for the comune, other ellys by petition' 
writen, that ther never be no lawe made theruppon, and engrossed 
as statut and lawe, nother by addiciotis, nother by diminucions, 1^ 
no manner of terme ne termes, the whiche that sholde chaunge the 
sentence, and the entente axked by the spekei' mouthe, or the 
petitions beforesaid yeven up yn writyng by the manere forsaid, 
withoute assent of the forsaid comune. Consideringe oUre soverain 
lord, that it is not in no wyse the entente of youre comunes, zif y6t 
be so that they axke you by spekyng, or by writing, two thyiiges or 
three, or as manye as theym lust : But that ever it stande in Hie 
fredom of youre hie regalie, to graunte which of thoo that you ftiSt, 
and to werune the remanent. 
**Thekyng of his grace especial graunteth that fro hensforth 

nothyng be enacted to the peticions of his comune, that be con- 

(1) p. ,696. of the realm. This seems to supersede the bmiH 

(8) We find a remarkable petition In 8 H. lY., ing statute o( a H. IV., and the spiritu^ cognisance 

professedly aimed against the Lollards, bat in- of heresy. Rot Pari. p. S8S. See ygo, p. 6S6. The 

tended, as I strongly snspect, in their favour. It petition was eipressly granted ;^but the clergy, I 

condemns persons preaching against the catholic snn^ose, prevented its appealing on the atatota 

faith or sacraments to imprisonment till the next rolL 

parliament, where they were to abide such Judg- ($} Rot. Pari. YOl. iU, p. 101 
meat w sbonld be rendered by the king and peers 
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trarfeo^Mr askying, ^harby they shuld be bounde inrithoute their 
assent. Savyng alwey to our liege lord his real prerogatir, to 
grauhte and dcnye what him lust of their petitions and askynges 
aforesaide (1)." 

Notwithstanding the fulness of this assent to so important a peti- 
tion, -^e find no vestige of either among the statutes, and the wtude 
transaction is unnoticed by those historians who have not looked 
ijito our original records. If the compilers of the statute-roll were 
able to keep out of it the very provision that was intended to check 
their fraudtilent machinations, it was in vain to hope for redress 
without altering the established practice in this respect ; and indeed 
wh^e therd T^as no design to falsify the roll, it was impossible to 
draw up statutes which should be in truth the acts of the whole 
legislature, so long as the king continued to grant petitions in part, 
and to engraft new matter upon them. Such was still the case, till 
the conunons hit upon an effectual expedient, for screening them- \ 
selves against these encroachments, which has lasted without 
alteration to the present day. This was the introduction of com- 
plete statute^, under the name of bills, instead of the old petitions; 
and these containing the royal assent, and the whole form of a law, ; 
it became, though not quite immediately (2), a constant principle, 
that the king must admit or reject them* without qualification. 
This alteration, which wrought an exti^aordinary effect on the cha- 
racter of our constitution, was gradually introduced in Henry VI .'s 
reign (3). 

From the first years of Henry V., though not, I think, earlier, 
the commons began to concern themselves with the petitions of 
individuals to the lords or council. The nature of the jurisdiction 
exercised by the latter will be treated more fully hereafter ; it is 
only tiecessary to mention in this place, that many of the requests 
preferred to them were such as could not be granted without trans- 
cending the boundaries Of law. A just inquietude as to the en- 
croachments of the king's council had long be manifested by the 

(1) Rot. Pari. T. iv. p. M. It Is cnrlons that the RufThead's edition of the Statutes, where this sob- 
anthers of the Pariiamentarr history say that the Ject is treated at some length, 
roll of this parliament Is lost, and consequently Perhaps the triple dlTislon of our legtslatnre 
suppress altogether this bnportant petition. In- may be dated from this lAnovatlon.^ For as it Is 
stead of which they giro, as their fashion is, im- impossible to deny that, while the king promvl- 
pertlnent speeches out ofHolingshed, which are gated a statute founded upon a mere petiUon, he 
certainly not genuine, and would be of no ralue was himself the real legislator, so I think It Is 
if they were so. equally fair to assert, notwithstanding the fofmal 

/»x „ ^, ^ T, , ^ «, . » «-„«- preamble of our statutes, that laws brought Into 

(2) Henry VI. and Edward IV. in some rases either house of parliament In a perfect shape, and 

passed bills with sundry provisions annexed by ^^gi^jng first the assent of tords and commons, 

themselves. Thus the act fpr resumption of grants, ^^^ g^^^,, jj,^j ^^ jj^^ ,j,„g ^^^ ,,as no power to 

4 E. IV., was encumbered with 289 clauses in ^^^^j- mem, must be deemed to proceed, and de- 

fAvour of so many persons whom the king meant ^^^ jj^^j^ efficacy, from the joint concurrence of 

to exempt from its operation ; and the same was ^^jj j^^ ^^^^ j^ 1^ g^,,, j„^ed at a much earlier 

done in other acts of the same descrlpWon. Rot. j,„je, mat le ley de la lerre est fait en parlement 

Pari. vol. V. p. «i7. p„ le rol, et les seigneurs esplrituels et temporels. 

(8) The variations of each statute, as now printed, et toute la communaut6 dn royaume. Rot. Part, 

from the parliamentary roll, whether in form or vol. Hi. p. 29». Rut this I must allow was in the 

substance, are noticed In Cotton's Abridgment. It violent session of til ^e "^ the coMtltattoiwl 

may be irortb wbU« to consult the preface to authority of which is not to be mm pwea. 
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commons ; and finding remonstrances ineffectual, they took mea- 
sures for preventing such usurpations of legislative power, by 
introducing their own consent to private petitions. These were 
now presented by the hands of the commons, and in very many 
instances passed in the form of statutes with the express assent of 
all parts of the legislature. Such was the origin of private bUls, 
which occupy the greater part of the rolls in Henry V. and VI. 's 
parliament. The commons once made an ineffectual endeavour to 
have their consent to all petitions presented to the council in parlia- 
ment rendered necessary by law ; if I rightly apprehend the mean- 
ing of the roll in this place, which seems obscure or corrupt (1). 
iiterfe ^' ^^^^ strength of the commons had lain merely 

partiame!rt*^iih lu the wcakucss of the crown, it might be inferred, 
j^yti eipe». ^^^ g^^J^ harassing interference with the \administra- 
tion of affairs as the youthful and frivolous Richard 
was compelled to endure would have been sternly repelled by his 
experienced successor. But, on the contrary, the spirit of Richard 
might have rejoiced to sec that his mortal enemy suffered as bard 
usage at the hands of parliament as himself. After a few years, 
the government of Henry became extremely unpopular. Perhaps 
his dissension with the great family of Percy, which had placed him 
on the throne, and was regarded with partiality by the people (2), 
chiefly contributed to this alienation of their attachment. The 
commons requested, in the fifth of his reign, that certain persons 
might be removed from the court ; the lords concurred in displacing 
four of these, one being the king's confessor. Henry came down 
to parliament and excused these four persons, as knowing no 
special cause why they should be removed ; yet, well understand- 
ing, that what the lords and commons should ordain would be for 
his and his kingdom's interest, and therefore anxious to conform 
himself to their wishes, consented to the said ordinance, and char- 
ged the persons in question to leave his palace; adding that he 
would do as much by any other about his person, whom he should 
find to have incurred the ill affection of his people (3). It was in 
the same session that the archbishop of Canterbury was commanded 
to declare before the lords the king's intention respecting his ad- 
ministration; allowing that some things had been done amiss in his 
court and household ; and therefore, wishing to conform to the wiU 
of God and laws of the land, protested that he would let in future 
no letters of signet or privy seal go in disturbance of law, beseeched 
the lords to put his household in order, so that everyone might be 
paid, and declared that the money granted by the commons for the 
war should be received by treasurers appointed in parliament, and 
disbursed by them for no other purpose, unless in case of rebellion. 

(1>S H. T. vol. It. p. IfT. pardoninf Northumberland, whom, as it proved, 

he had Just cause to suspect. 5 H. IV. p. I^ts. 
(t) The house of commons thanked the king for (8) 8 H. IV. p. 586. 
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At the request of the commons, he named the members of his privy 
council ; and did the same, with some variation of persons, two 
years afterwards. These, though not nominated with the express 
conseot, seem to have had tlie approbation of the commons; for a 
subsidy is granted, in 7 H. IV., among other causes, for " the great 
trust that the commons have in the lords lately chosen, and or- 
dained to be of the king's continual council, that there shall be 
better management than heretofore (1)." 

\In the sixth year of Henry, the parliament, whichr Sir E. Coke 
derides as unlearned, because lawyers were excluded from it, pro- 
ceeded to a resumption of grants, and a prohibition of alienating the 
ancient inheritance of the crown without consent of parliament; in 
order to ease the commons of taxes, and that the king might live on 
his own (2). This was a favourite, though rather chimerical 
project. In a latter parliament, it was requested that the king 
would take his council's advice how to keep within his own revenue. 
He answered, that he would willingly comply, as soon as it sboold 
be in his power (3). 

But no parliament came near, in the number and boldness of its 
demands, to that held in the eighth year of Henry lY. The com- 
mons presented thirty-one articles, none of which the king ven- 
tured to refuse, though pressing very severely upon his prerogative. 
He was to name sixteen counsellors, by whose advice he was solely 
to be guided, none of them to be dismissed without conviction of 
misdemeanour. The chancellor and privy seal were to pass no 
grants or other matter contrary to law. Any persons about the 
court stirring up the king or queen's minds against their subjects, 
and duly convicted thereof, to lose their offices, and be fined. The 
king's ordinary revenue was wholly appropriated to hishousehold 
and the payment of his debts ; no grant of wardship or other profit 
to be made thereout, nor any forfeiture to be pardoned. The king, 
"considering the wise government of other christian princes, and 
conforming himself thereto,' was to assign two days in the week 
for petitions, "it being an honourable and necessary thing, that 
his lieges who desired to petition him should be heard." No judicial 
offic4?r, nor any in the revenue or household, to enjoy his place for 
life or term of years. No petition to be presented to the king by 
any of his household, at times when the council were not sitting. 
The council to determine nothing cognizable at common law, unless 
for a reasonable cause and with consent of the judges. The statutes 
regulating purveyance were affirmed ; abuses of various kinds in 
the council and in courts of justice enumerated and forbidden ; 
elections of knights for counties put under regulation. The coun- 
cil and officers of state were sworn to observe the common law, 
and all statutes, those especially just enacted (4). 

(i) Rot. Pari. T. Ui. p. m. 868. 873. (8) 18 H. IV. p. 61*. , 

(*) P. 6*7. (*) Rot. Pari. 8 H. IV. p. 888. .t 
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It must strike every reader, that these provisions were of them- 
selves a noble fabric of constitutional liberty, and hardly perhaps 
inferior to the petition of right under Charles I . We cannot account 
for the submission of Henry to conditions far more derogatory than 
ever were imposed on Richard, because the secret politics of his 
reign are very imperfectly understood. Towards its close he 
manifested more vigour. The speaker, Sir Thomas Chaucer, having 
made the usual petition for liberty of speech, the king answered 
that he might speak as others had done in the time of his (Henry's) 
ancestors, and his own, but not otherwise ; for he would by no 
means have any innovation, but be as much at his liberty as any of 
his ancestors had ever been. Some time after he sent a message to 
the commons, complaining of a law passed at the last parliament, 
infringing bis liberty and prerogative, which he requested their 
consent to repeal. To this the commons agreed, a^d received the 
king's thanks, who declared at the same time that he would keep 
as much freedom and prerogative as any of his ancestors. It does 
not appear what was the particular subject of complaint ; but there 
had been much of the same remonstrating spirit in the last parlia- 
ment, that was manifested on preceding occasions. The conunons, 
however, for reasons we cannot explain, were rather disoii^y^. 
Before their dissolution, they petition the king, that, whereas he 
was reported to be offended at some of his subjects in this and in 
the preceding parliament, he would openly declare, that he held 
them all for loyal subjects. Henry granted this, " of bis special 
grace ; '^ and thus concluded his reign more triumph^tly with 
respect to his domestic battles than he had gone through it (1). 
Henry V. His po- Powcr deemed to be ill-gotten is naturally preca- 
puiariiy. rious; and the instance of Henry IV. has been well 
quoted to prove that public liberty flourishes with a bad title in the 
sovereign. None of our kings seem to have been less beloved ; 
and indeed he had little claim to affection. But what men denied 
to the reigning king, they poured in full measure upon the heir of 
his throne. The virtues of the Prince of Wales are ahnost invi- 
dioudy eulogized by those parliaments who treat harsl^ly his 
father (2) ; and these records afford a strong presumption, that sonje 
early petulance or riot has been much exaggeratecji by the vulgar 
minds of our chroniclers. One can scarcely understand at least, 
that a prince, who was three years engaged in quelling the dange- 
rous insurrection of Glendour, and who in the latter time of his 
father's reign presided at the council, was so lost in a cloud of low 
. debauchery as common fame represents (3). Lpved he certainly 
was throughout his life, as so intrepid, afiEable, and generous a 
temper well deserved; and this sentiment was heightened to admi- 

(1) 18 H. IV. p. 648. 6S8. that the same opinion had been elaborately roaio- 

l (S) Rot. Pari. Toi. iii. p. £49. 868. S74. 611. tained by Mr. Luders, in one of his valaable essays 

(3) This passage was written berore 1 was aw&re upon points of cdnstHiitional history. 
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ration' by successes still more rapid and dazzling than those of 
Edward III. During his reign, therescarcely appears any vestige 
of dissatisfaction in parliament ; a circumstance very honourable, 
whether we ascribe it to Ihe justice of his administration, or to the 
affection of his people. Perhaps two exceptions, though they are 
rather one in spirit, might be made : the first, a petition to the duke 
of Glocester, then holding parliament as guardian of England, that 
he would move the king and queen to return, as speedily as might 
please them, in relief and comfort of the commons (1) ; the second, 
a request that their petitions might not be sent to the king beyond 
sea, but altogether determined ^^ within this kingdom of England, 
during this parliament;" and that this ordinance might be of 
force in all future parliaments to be held in England (2). This 
prayer, to which the guardian declined to accede, evidently sprang 
from the apprehensions, excited in their minds by the treaty of 
Troyes, that England might become a province of the French 
crown, which led them to obtain a renewal of the statute of 
Edward III., declaring the independence of this kingdom (3). 

It has been seen already, that even Edward III. con- PMiudBent 
suited his parliament upon the expediency of nego- conguited oa «ii 
tiations for peace ; though at that time the commons ''^"^ *'^**"' 
had not acquired boldness enough to tender their advice. Jn 
Richard II. 's reign they answered to a similar proposition with a 
litOe more confidence, that Ihe dangers each way were so conside- 
rable they dared not decide, though an honourable peace would be 
thegreatest comfort they could have; and concluded by hoping that 
the king would not engage to do homage for Calais or the conquered 
country (4). The parliament of the tenthof his reign was expressly 
summoned in order to advise concerning the king's intended expe- 
dition beyond sea; a great council, which had previously been as- 
sembled at Oxford, having declared their incompetence to consent 
to this measure without the advice of parliament (5). Yet a few 
years afterwards, on a similar reference, the commons rather de- 
clined to give any opinion (6). They confirmed the league of 
Henry y. with the Emperor Sigismund (7). And the treaty of 
Troyes, which was so fundamentally to change the situation of 
Henry and his successors, obtained, as it evidently required, the 
sanction of both houses of parliament (8). These precedents con- 
spiring with the weakness of the executive government, in the 
minorityofHenryVI.,toflinganincrease of influence into the scale 
of the commons, they made their concurrence necessary to all im- 
portant business, both of a foreign and domestic nature. Thus 
commissioners were appointed to treat of the deliverance of the 
king of Scots, the dud^esses of Bedford and Glocester were made 

(1) 8 H. V. Tol. iy. p. 128. (6) P. 815. 

(9) P. 148. ' (6) 17 R. II. p. 315. 

(3) P. 130. jfO * H. V. vol. It. p. 98. 

(4) 7 R. II. Tol. Ui. p. 170. (8) Vol. It. p. 135. 
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denizens, and mediators were appointed to reconcile the dukes of 
Glocester and Burgundy, by authority of the three estates assembled 
in parliament (1). Jjcave was given to the dukes of Bedford and 
Glocester, and others in the king's behalf, to treat of peace with 
France, by both houses of parliament, in pursuance of an article in 
the treaty of Troyes, that no treaty should be set on foot with the 
dauphin without consent of the three estates of both realms (2). 
This article was afterwards repealed (3). 

Some complaints are made by the commons, even during the Qrst 
years of Henry's minority, that the king's subjects underwent arbi- 
trary imprisonment and were vexed by summonses before the 
council, and by the newly invented writ of subpoena out of chan- 
cery (4). But these are not so common as formerly ; and so far as 
the rolls lead us to any inference, there was less injustice committed 
by the government under Henry VI. and his father, than at any 
former period. Wastefulness indeed might justly be imputed to the 
r^ency, who had scandalously lavished the king's revenue (5). 
This ultimately led to an act for resuming all grants since his ac- 
cession, founded upon a public declaration of the great officers of 
the crown, that his debts amounted to 372,000/. and the annual ex- 
pense of the househ(^ to 24,0002. while the ordinary revenue was 
notmore than 5,000/. (6). 
impeachments o( ^' But bcforc this time the sky had begun to darken, 

ministen . ^^ J discoutcut with the actual administration pervaded 
every rank. The causes of this are familiar ; the unpopularity of 
the king's marriage with Margaret of Anjou, and her impolitic 
violence in the conduct of affairs, particularly the imputed murder 
of the people's favourite, the duke of Glocester. This provoked 
an attack upon her own creature, the duke of Suffolk. Impeach- 
ment had lain still, like a sword in the scabbard, since the accession 
of Henry IV. ; when the commons, though not preferring formal 
articles of accusation, had petitioned the king that Justice Rickhill, 
who had been employed to take the duke of Glocester's confession 
at Calais, and the lords appellants of Richard II. 's last parliament, 
should be put on their defence before the lords (7). In Suffolk's 
case, the commons seem to have proceeded by bill of attainder, or 
at least to have designed the judgment against that minister to be 
the act of the whole legislature. For they delivered a bill contain- 
ing articles against him to the lords, with a request that they would 
pray the king's majesty to enact that bill in parliament, and that 

(1) Rot. Pari. Tol. It. p. sii. t4t. STT. not affect to Interfere Jadlclally; but tbey found a 

(2) P. S71. slogalar way of meddling by petitioning the king 
(5) fS H. VI. Tol. T. p. 101. There Is rather a en- to confer the dnkedom of Norfolk on tho earl 

rlons instance in 8 H. VI. of the Jealousy with marshal. toI. It. p. f79. 

which the commons regarded any proceedings In (4) Rot. Pari, l H. VI. p. 189. 8 H. YI. p. «tt. 

parliament, where they were not concerned. A 8H. VI. p. 343. 

controversy arose between the earls marshal and (8) Id. vol. y. 18 H. VI. p. 17. 

of Warwick respecting their precedence ; founded (6) Id. vol. v. 88 H. YI. p. 185. 

upon the royal blood of the Orst, and long pos- (7) id. toI. ill. p. 430. 44f! 

MftioD of the second. In this the commons eovld 
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the said duke might be proceeded against upon the said articles in 
parliament according to the law and custom of England. These 
articles contained charges of high treason ; chiefly relating to his 
conduct in France, which, whether treasonable or not, seems to 
haye been grossly against the honour and advantage of the crown. 
At a later day the commons presented many other articles of misde- 
meanour. To the former he made a defence, in presence of Ihe 
king as well as the lords both spiritual and temporal ; and indeed the 
articles of impeachment were directly addressed to tlic king, 
which gave him a reasonable pretext to interfere in the judgment. 
But, from apprehension, as it is said, that Suffolti could not escape 
conyiction upon at least some part of these charges, Henry antici* 
pated with no slight irregularity the course c»f legal trial; and 
summoning the peers into a private chamber, informed the duke 
of Suffolk, by mouth of his chancellor, that, intismurh as he had 
not put himself upon his peerage, but submitted wholly to the 
royal pleasure, the king, acquitting him of the first articles con- 
taining matter of treason, by his own advice, and not that of the 
lords, nor by way of judgment, not being in a place where judg- 
ment could be delivered, banished him for five years from his do- 
minions. The lords then present besought the king to let their 
protest appear on record, that neither they nor their posterity 
might lose their rights of peerage by this precedent. It was 
justly considered as an arbitrary stretch of prerogative, in order 
to defeat the privileges of parliament, and screen a favourite mi- 
nister from punishment. But the course of proceeding by bill of 
attainder, instead of regular impeachment, was not judiciously 
chosen by the commons (1). 

7. Privilege of parliament, an extensive and sin- vHwwtgt ©r par- 
gular branch of our constitutional law, begins to "«»«»»»• 
attract attention under the Lancastrian princes. It is true indeed, 
that we can trace long before by records, and may infer with pro- 
bability as to times whose records have not survived, one conside- 
rable immunity, a freedom from arrest for persons transacting the 
king's business in his national council (2). Several authorities may 
be found in Mr. HatselFs precedents ; of which one, in the 9th oif 
Edward II., is conclusive (3). But in those rude times, members 
of parliament were not always respected by the officers executing 
legal process, and.still less by the violators of law. After several 
remonstrances, which the crown had evaded (4), the commons ob- 
tained the statute 11 H. VI. c. 11. for the punishment of such as 
assault any on their way to the parliament, giving double damages 

(1) S8 H. yi. Tol. T. p. 176. call his people to hiiii,(i. e. in the wlttenagemot,) 

(t) If ibis were to rest upon antiquity of pre- and any one does an injury to one of them, let him 

cedent, one might be produced that would chai- pay a flue." Wilkins, Leges Anglo-Saxon, p. S. 

lenge all compemion. )n the laws of Ethelbert, (8) Hatsell, toI. i. p. IS. 

the first christian Ung of Kent, at the end of the (4) Rot. Pari. 5 U. IV. 1». 541. 

sixth century, we flnd this provbion, "If the king 

II. 9 
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to the party (1). They had more difficulty in establidung, notwith- 
standing the old precedents in their favour, an immunity from all 
criminal process, except in charges of treason, felony, and breach 
of the peace, which is their present measure of priYilege. The 
truth was, that with aright pretty clearly recognized, as isadmitted 
by the judges in Thorp's case, the house of commons had no r^fUr 
lit compukory process at their command. In the cases of Lark, 
servant of a member, in the 8th of Henry YI. (2), and of Gierke, 
himself a burgess, in the 39th of the same king (3), it was thought 
necessary to eCTect their release from a civil execution by spedal 
acts of parliament. The commons, in a former instance, en- 
deavoured to make the law general, that no members nor their 
servants might be taken, except for treason, felony, and breach of 
peace; but the king put a negative upon this part of their petition. 

The most celebrated, however, of these early cases of privilege is 
that of Thomas Thorp, speaker of the commons in 31 H. YI. This 
person, who was moreover a baron of the exchequer, had been 
imprisoned on an execution at the suit of the duke of York. The 
commons sent some of their members to complain of a violation of 
privflege to the king and lords in parliament, and to demand 
Thorp's release. It was alleged by the duke of York's counsel, 
that the trespass done by Thorp was since the beginning of the 
parliament, and the judgment thereon given in time of vacation, 
and not during the sitting. The lords referred the question to the 
judges, whosaid, after deliberation, that " they ought not toanswer 
to that question, for it hath not be used af(»retyme, that the judges 
should in any wise determine the privilege of this high court of 
parliament ; for it is so high and so mighty in its nature, that it may 
make law, and that that is law it may make no law ; and the deter- 
mination and knowledge of that privilege belongeth to the lords of 
the parliament, and not to the justices." They went on, howeva*, 
after observing that a general writ of supersedeas of all processes 
upon ground of privilege had not been known, to say, that, ^^ if 
any person that is a member of this high court of parliament be 
arrested in such cases as be not for treason or felony, or surety of 
the peace, or for a condemnation had before the parliament, it is 
used that all such persons should be released of such arrests and 
make an attorney, so that they may have their freedom and liberty, 
freely to intend upon the parliament." 

Notwithstanding this answer of the judges, it was concluded by 
the lords that Thorp should remain in prison, without regarding 
the alleged privilege ; and the commons were directed in the king's 
name to proceed " with all goodly haste and speed" to the election 
of a new speaker. It is curious to observe, that the ccmunons, 

(1) Tbtt d«rfy had got a little precedence in this. (i) Rot. Pari. vol. It. p. Wf. 
An act passed 8 H. VI. c. l . granting prifilcge from 
arrest for themselr«0 an« gerfants on their way to (3) W. Toi. r. p. 874. 

onvocailon. 
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^Tgeiiing their grievances, or content (o drop them, made such 
haste and speed according to this command, that they presented a 
new speaker for approbation the next day (1). 

This case, as has been strongly said, was begotten by the iniquity 
of the times. The state was verging fast towards civil war; and 
Thorp, who afterwards distinguished himself for the Lancastrian 
cause, was an inveterate enemy of Ihe duke of York. That prince 
mfsms to have been swayed a Utile from his usual temper, in pro- 
curing so unwarrantable ^ determination. In the reign of Edward 
)y., the conmions claimed privilege against any civil suit during 
the tune of their session; but they had recourse, as before, to k 
particular aQt of parliament io dbtain a writ of supersedeas in 
favour of (me AtweU, a member, who bad been sued. The pre- 
sent law of privilege seems not to have been fully established, <»• 
at least effectually nmintained, before the reign of Henry VIII. (2). 

jN^o privilege of the commons can be so fundamental as liberty of 
speech^ This is claimed at the opening of every parliament by 
their speaker, and could never be infringed without shaking the 
ramparts of the constitution, Richard JI/s attack upon Haxev 
has been already mentioned as a flagrant evidence of his despotic 
intentions. Pfo other case occurs until the 33d year of Henry VI., 
when Thomas Young, member for Bristol, complained to the com- 
mons, th^t, for matters by him shewed in the house accustomed 
for the commons in the said parliaments, he was therefore taken, ar- 
rested, and rigorously in open wise led to the Tower of London, and 
there grievously in great diu'esslong time imprisoned against the said 
freedom and liberty," with much more to the like effect, The 
commons transmitted this petition to tl>e lords, and the king 
^^ willed, that the lords of his council do and provide for the said 
suppliant, as in their discretions shall be thought convenient and 
reasonable," This imprisonment of Young, however, had happened 
six years before, in consequence of a motion made by him, that the 
king then having no issue, the duke of York might be declared 
heir apparent to the crown. In the jMresent session, when the 
duke was protector, he thought it wejl-limed to prpfer his claim to 
remuneratu>n (3). 

Thare is a remarkable precedent in the 9th of Henry IV., and 
perhaps the earliest authority for two eminent ma^ms of parlia- 
mentary law ; that the commons possess an exclusive right of ori- 
ginating money bills, and that the king ought not to take notice of 
matters pending in parliament. A quarrel broke out between the 
two houses upon this ground ; and as we have not before seen the 
commons venture to clash openly with their superiors, the circum- 

(1) Rot. Pari. Tol. T. p. »9. HatseU's Precedents, p. VTB. Mr. Hatsell aems to Jiave orerlooked tWs 

p. w. f»M, for be meaUonf 4)a( of StrickUnd in i$7}, «9 

(S) Upon this vubji^t, the reader should hare re- the earliest instance of the crown's interference 

coarse to Hatsetl's Prei^eiitii, vol. i. ehap. i, • yith ttn^m of vmfliin H^^Mfin^- ro|. |. p. |5. 

(3) Rot. Pari. Tol. y. p. SSJ. W- Worcester, 
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stance is for this additional reason worthy of attention. As it has 
been little noticed, I shall translate the Tvhole record. 

" Friday the second day of December, which was the last day of 
the parliament, the commons came before the king and the lords in 
parUament, and there by command of the king, a schedolc of in- 
demnity touching a certain altercation moved between (he lords 
and commons was read ; and on this it was commanded by onr 
said lord the king, that the said schedule should be entered of re- 
cord in the roll of parliament; of which schedule the tenour is as 
follows : Be it remembered, that on Monday the 21st day of No- 
yember, the king our soyereign lord being in the council-chamber 
in the abbey of Glocester (1), the lords spiritual and temporal for 
this present parliament assembled being then in his presence ; a 
debate took place among them about the state of the kingdom, and 
its defence to resist the malice of the enemies who on eyery side 
prepare to molest the said kingdom and its faithful subjects, and 
how no man can resist this malice, unless, for the safeguard and 
defence of his said kingdom, our soyereign lord the king has some 
notable aid and subsidy granted to him in his present parliament. 
And therefore it was demanded of the said lords by way of ques- 
tion, what aid would be sufficient and requisite in these circum- 
stances? To which question it was answered by the said lords 
severally, that considering the necessity of the king on one side, 
and the poverty of his people on the other, no less aid could be suf- 
ficient, than one tenth and a half from cities and towns, and one 
fifteenth and a half from all other lay persons ; and besides, to grant 
a continuance of the subsidy on wool, woolfells, and leather, and 
of three shillings on the ton (of wine), and twelve pence on the 
pound (of other merchandize), from Michaelmas next ensuing tor 
two years thenceforth. Whereupon, by command of our said lord 
the king, a message was sent to the commons of this parliament, to 
cause a certain number of their body to come before our said lord 
the king and the lords, in order to hear and report to their compa- 
nions what they should be commanded by our said lord the king. 
And upon this the said commons sent into the presence of our said 
lord the king and the ^d lords twelve of their companions ; to 
whom, by command of our said lord the king, the said question was 
declared, with the answer by the said lords severally given to it. 
Which answer it was the pleasure of our said lord Uie king, that 
they should report to the rest of their fellows, to the end that they 
might take the shortest course to comply with the intention of the 
said lords. Which report being thus made to the said commons, 
they were greatly disturbed at it, saying and asserting it to be 
much to the prejudice and derogation of their liberties. And after 
that our said lord the king had heard this, not willing that any 
thing should be done at present, or in time to come, that might any 

(1) This parllimeBt Mit at GlocMtw. 
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wise turn against the liberty of the estate (or whidi they are come 
to parliament, nor against the liberties of the said lords, wills and 
grants, and declares, by the advice and consent of the said lords, 
as follows ; to wit, that it shall be lawfol for the lords to debate 
together in this present parliament, and in every other (or time to 
come, in the long's absence, concerning the condition of the king- 
dom, and the remedies necessary for it. And in like manner it 
shall be lawful for the commons, on their part, to debate together 
concerning the said condition and remedies. Provided always, 
that neith^ the lords on (heir part, nor the commons on theirs, do 
make any report to our said lord the king of any grant granted by 
the commons, and agreed to by the lords, nor of the communica- 
tions of the said grant, before that the said lords and commons are 
of one accord and agreement in this matter, and then in manner 
and form accustomed, that is to say, by the mouth of the speaker 
of the said OMnmons for the time being, to the end that the said 
lords and commons may have what they desire (avoir puissentleur 
gree) of our said lord the king. Our said lord the king willing 
moreover, by the consent of the said lords, that tiie communication 
had in this present parliament as above be not drawn into prece- 
dent in time to come, nor be turned to the prejudice or derogation, 
of the liberty of the estate, for which the said commons are now 
come, neither in this present parliament, nor in any other time to 
come ; but wills, that himself, and all the other estates should be as 
free as they were before. Also, the said last day of parliament, 
the said speaker prayed our said lord the king on the part of the 
said commons, that he would grant the said commons, that they 
should depart in as great liberty as other commons had done be- 
fore. To which the king answered, that this pleased him well, 
and that at all times it had been his desnre (1)." 

Every attentive reader will discover this remarkable passage to 
illustrate several points of constitutional law. For hence it may 
be perceived : first, that the king was used in those times to be 
present at debates of the lords, personally advising with them upon 
the public business ; which also appears by many other passages on 
record ; and this practice, I conceive, is not abolished by the king's 
present declaration, save as to grants of money, which ought to be 
of the free will of parliament, and without that fear or influence, 
which the presence of so high a person might create : secondly, 
that it was already the established law of parliament, that the 
lords should consent to the commons' grant, and not the com- 
mons to the lords' ; since it is the inversion of this order whereof 
the conmions complain, and it is said expressly that grants are 
made by the commons, and agreed to by the lords : thirdly, that 
the lower house of parliament is not, in proper language, an estate 
of the realm, but rather the image and representative of the com- 
et) Rot. Ftri. T. lU. p. 111. 
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mom of Ungktid ; i^bo. being the third estate, ^Itli the liability 
dnd cletgy, tndkc up and constitute the people of this kingdom and 
liege subjects of the crown (1). 

At the nett meeting of parliament, In alltision probably to this 
disagreement between the houses, the king told them, that the 
states of parliament were come togetherfor the common profit of the 
king and kingdom, and for unanimity's sake and general consent ; 
and therefore he was sure jlhe commons would not attempt nor say 
any thing, but what should be fitting and condtlcire to unanhnity ,' 
commanding them to meet together, and conmiunicate (br the pub- 
lic service (2). 

It was not only in money bills that the originating power was 
supposed to reside In the commons. The course of proceedings in 
parliament, as has been seen, from the commencement at least of 
Edward III/s reign, was that the comm6tts presented petitions 
which the lords by themselves, or With the assistance of the coun- 
cil, having dttly considered, the sanction of the king was notified 
or Withheld. This Was so much according to usage, that, on one 
occasion, when the conunons requested the advice of the other 
house on a matter before them, it was answered, that the ancient 
custom and form of parliament had ever been for the commons to 
report their own opinion to the king and lords, and not to the 
Contrary; and the king would have the ancient and laudable 
usages of parliament maintained (3). tt is singular that in the 

(1) A, notion is entertained br.ntanf t)eo»le» and klDf« lords, and commons, wbick saetas to hare 

hot withoat th* aathority of some rery respectable been a (horrent dO<itrine amon^ the popular lawyers 

tiames, that the kiht is ona or the ihtee estates of of thaserenteenth cantdry. ns Masoning isekleft^ 

the realm, the lords spiritual and temporal forming grounded on the baronial tenure of bishops, the 

together the second, as the commons in parliament validity of acts passed against their consent, and 

do the third. This is contradicted by the general other arguments of the same kind ; which miglkt 

tenoolr of our ancient records and law-books; and go to prore that there are only at present two 

indeed the analogy of other goremmMkts otght to astatea, bat can never turn the king Into one. 

have the greatest weight, even if more reason for The source of this error is an inattention to the 

doubt appeared upon tha face of our bWh author!- primary sense of the word estate (siatus), which 

ties. But the instances where the three astates are means an order or condition into which men in 

I declared or implied to be the nobility, clergy, and classed by the institutions of society. It Is only in 

commbns, ot' at least their represantallTas in pai^ a secondary or rather an elHptieal appHcatidn, tiat 

I liament, are too nnmerous for insertion. This land it can be referred to their representatives In par- 

ktandeth, says tha Chancelloi* Stitlington, In "Tth liament or national councils. The lords temporal, 

Edward IV.. by three states, and above that one indeed, of England are identical with the estate of 

principal, that is to wit, lords spiritual, lords tern- the nobility ; but the bouse of commons it not, 

poral, and commons, and over that, state rbyal, ai itrictly speaking, the estate of eommonalty, to 

onr sovereign lord the king. Rot. Pari. vol. v. which its members belong, and from which Uiey 

p. en. thns too it is declared that the treaty of are deputed. So the whole body of the clergy ate 

Staples in l49t was to be eonOrmed par tres statds properly speaking one of the estates, and are de- 

rfegnl Angltffi ritfe et debits convocatos, videlicet scribed as such In the older authorities, »l Ric. II. 

per prelates et clernm, nobties at eonmanltaMs Rot. Pari. t. ill. p. 841., though Utterly the lords 

ejusdem regni. Rymer, t. xii. p. 808. spiritual in parltament acquired, with less coneol- 

I will not, however, suppress one passage, and bass, that appellation. Hody on Conrocations, 

the only instance ttiat has occunred in my reading, p. 4M. The bishops, indeed, may be said, coft- 

where the king does appear to have been reckoned structively, to represent the whole of the clergy, 

among the Uiree estates. The commons say, in with whose grievances they are supposed to be 

the 2d of Henry IV., that the states of the realm best acquainted, and. whose rights it is their peca- 

nay be compared te a trinity, that is, the king, the Har duty to defend. And I do not find that the In- 

lords spirltaal and temporal, and the commons, ferior clergy had any ether representation in the 

Rot. Pari. vol. til. p. '459. in this expression, how- cortes of Castile and Aragon, where the ecclesias- 

eval*, the sansa shews, that by astatos of the realm, ileal ordef wai always coaated among the estates 

they meant members, or necessary parte of Uia of the realm, 

twrltamatat. ti) Rot. Pari. p. t». 

Whitelocke, ob the Parltamentary Writ, vol. 11. (S) Id. i R. U. p. 100. 
p. M., argncf at length, that the ttai«« eltetei lire 
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terrm* of inooraUon, the lords did not discover lioW materially this 
usage of parliament took off from tlieir own legislative influence. 
The rule, however, was not observed in succeeding times ; bills 
originated indiscriminately in either house ; and indeed some acts 
of Henry ¥», which do not appear to be grounded on any petition, 
may be suspected, from the manner of their insertion in the rolls 
of parliament, to have been proposed on the king's part to the 
conunons (1). But there is one manifest instance in the 18th of 
Henry YI*, where the king requested the conmions to give their 
authority to such regulations (2) as his council might provide for 
redressing the abuse of purveyance ; to which they assented. 

If we are to chusc constitutional precedents from seasons of tran* 
quillity. rather than disturbance, which surely is the only means of 
preserving justice or consistency, but little intrinsic authority can 
be given to the following declaration of parliamentary law in the 
11th of Richard II. ^^In this parliament (the roll says) all the lords 
as weU spiritual and temporal there present, claimed as their li- 
berty and i^vflege, that the great matters moved in this parlia- 
ment, and to be moved in other parliaments for time to come, 
touching the peers of the land, should be treated, adjudged, and 
debated according to the course of parliament, and not by the civil 
kw, nor the c(»nmon law of the land, used in the other lower 
courts of the kingdom; which claim, liberty, and privUeges, the 
king graciously allowed and granted them in full parliament (3)." 
It should be remembered that this assertion of paramount privilege 
was made in very irregular times, when the king was at the mercy 
of the duke of Gloeester and his associates, and that it had a view 
to the immediate cd>ject of justifying their violent proceedings 
against the opposite party, and taking away the restraint of the 

(1) Stat, f B. V. 0. «. T. 8. 9. k B. VI. c. 1. il let eomnont fitmitMit ttltt pur 4«u tSi, «t 1«« 

(1) Rot. Pari. Tol. Ti p. 1. It appMin by a caia MigDeort pur quatre anf, la ceo serra rallver al 

la the year-book of the thirty-third of Renry VI., Commons, et en cest case les selmeari doyent 

that, wh«re the lords made only some minor alte- faire an sednle de loar intent, on d'endorser le bU 

rations in a bill sent np to them from the com- en ceste forme, Les seigneurs ceo assentent par 

mons, even if it related to a grant of money, the durer par quataor ans ; et quant les commons onnt 

eostoni was not to remand if tor their assent to the le bil arrere, et ne Tolent assenter a ceo, ceo no 

amendment. Broolie's Abridgment : Parliament. 4. poet estre un actre, mes si les commons TOlent as- 

The passage is worth extracting, in order to Ulus- senter, donques ib iadone leur respoas sar It 

trate the coarse of proceeding in parliament at mergent ne passe deins le bil en tiel forme, lea 

that time. Case fait que Sir i. P. fait attaint de commons sent assentaas al sedal des seigniors, a 

eerteyn treipas par acta de parliament, doat lea mesme eesty bil annexe, et doaqaes sera bayle al 

commons furent assentos, que sil ne Tlent einsper clerke del parliament, ut supra. Et si an bil solt 

ttol Joar que il ftorfeytera tiel snmme, et lea sel* primes Urer as seigniors, et le bll pasae eax, lis aa 

gBeors done plus loage Jour, et le bil nient reballe osont de fayre ascon endorsement, mee de mitter 

al commons arrere ; et per Kirby, clerk des roles le bll as commons, et doaqnes si le Ml passe lee 

iel parliament, lose del parliament est, que si bU commons, 11 est oae destre issint endorce, Lea 

Tlent primes a les commons, et ils passent Ceo, il commons sont assentants, et ceo prote qne II ad 

est uae d'endorser ceo ea tiel tonae ; Solt bayleas passe les selgnleurs derant, at loar aaaent est a 

seigniors ; et si les seigniors ne le roy nealleroat cest passer del selgnleurs ; et Ideo cest acte supra 

le bll, donqnes est nse a lirerer ceo al clerke del nest bon, par ceo que ne fait reballe as commons, 

parliament destre enrol Wane endorser ceo. ... A singular asaerttoa Is made In the yea^•book 

Et si les seigniors volent alter on bil in ceo que 81 E. IV. p. 48. (ttaynard^s edit.) that a subsidy 

poet estoyer ore le bil, ils poyent saonz remandre granted by the commons without assent' of the 

ceo al commons, come si lee oommons graante peers is good enoagb» Thia cannot sarely hare 

poundaga par 4oat«or ana, et lea vrahteat alsl par keen law at that tiaia. 

Aaax ana Ml M aenra rebaf It al ceipuataa ; mea (8) Rot. Pari. toI. ill. p. su. 
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common law. It stands as a dangerous rock to be avoided, not a 
light-house to guide us along the channel. The law of parliament 
as determined by regular custom is incorporated into our constitih 
lion ; but not so as to warrant an indefinite, uncontroulable assump- 
tion of power in any case, least of all in judicial procedm*e, yihm 
the form and the essence of justice are inseparable from each other. 
And, in fact, this claim of the lords, whateyer gloss Sir E. Coke 
may put upon it, was never intended to bear any relation to the 
privileges of the house. I should not perhaps have noticed this 
passage so strongly if it had not been made the basis of extravagant 
assertions as to the privileges of parliament (1) ; the spirit of 
which exaggerations might not be ill adapted to the times wherein 
Sir E. Coke lived, though I think they produced at several later 
periods no slight mischief, some consequences of which we may still 
have to experience. 

contettodeiec '^^ "^^^^ ^^ ^ judicial authoHty, either to issue 
tioM how deter- process OT to examine witnesses, together with the 
■*"***' usual shortness of sessions, deprived the house of com- 

mons of what is now considered one of its must fundamental privi- 
leges, the cognizance of disputed elections. Upon a false return 
by the sheriff, there was no remedy but through the king or his 
council. Six instances only, I believe, occur during the reigns of 
the Plantagenet family, wherein the misconduct or mistake of the 
sheriff is recorded to have called for a specific animadversion, 
though it was frequently the ground of general complaint, and even 
of some statutes. The first is in the 12th of Edward II., vhena 
petition was presented to the council against a false return for the 
county of Devon, the petitioner having been duly elected. It vas 
referred to the court of exchequer to summon the sheriff before 
them (2). The next occurs in the 36th of E. III., when a writ vas 
directed to the sheriff of Lancashire, after the dissolution of parlia- 
ment, to inquire at the county-court into the validity of the election ; 
and upon his neglect, a second writ issued to the justices of the 
peace to satisfy themselves about this in the best manner they 
could and report the truth into chancery. This inquiry after the 
dissolution was on account of the wages for attendance, to which 
the knight unduly returned could have no pretence (3) . We find a 
third case in the 7th of Richard II., when the king took notice that 
Thomas de Camoys, who was summoned by writ to the house of 
peers, had been elected knight for Surrey, and directed the sheriff 
to return another (4). In the same year, the town of Shaftsbury 
petitioned the king, lords, and conunons against a false return of 
the sheriff of Dorset, and prayed them to order remedy. Nothing 
further appears respecting this petition (5). This is the first in- 

(1) Coke*s Mh IntUtnte, p. 18. (8) 4 Prynttt, p. Ml. 

(I) GtanTU'i Reports of Elections, edit. ink. In- (4) GlanTU's Reports. UUd. from Prjnne. 
trodnction. p. IS. (8) GlanTil's Reports. 4 Prynne, p. Ml- 
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stance of the eonunons being noticed in matters of election. But 
tlie next case is more material : in the 5th of Henry lY., the com- 
mons prayed the liing and lords in parliament that because the writ 
of summons to parliament was not sufficiently returned by the 
^imff of Rutland, this matter might be examined in parliament, 
and in case of default found therein, an exemplary puni^ment 
might be inflicted; whereupon the lords sent (at the sheriff and 
Oneby, the knight returned, as well as for Thorp who had been 
duly elected; and having examined into the facts of the case, di- 
rected the return to be amended, by the insertion of Thorp's name, 
and committed the sheriff to the Fleet, till he should pay a flue at 
the kmg's pleasure (1). The last passage that I can produce is 
from the roll of 18 H.yi., where ^^it is considered by the king, 
with the advice and assent of the lords spiritual and temporal," 
that whereas no knights have been returned for Cambridgeshire, 
the sheriff i^all be directed, by another writ, to hold a court and to 
proceed to an election, proclaiming that no person shall come armed, 
nor any tumultuous proceeding take place ; something of which 
sort appears to have obstructed the execution of the first writ. It 
is to be noticed that the commons are not so much as named in this 
entry (2). But several provisions were made by statute under the 
Lancastrian kings, when seats in parliament became much more an 
object of competition than before, to check the partiality of the 
sheriffs in making undue returns. One act ( 11 H. lY . c. 1 .) gives 
the justices of assize power to inquire into this matter, and inflicts 
a penalty of one hundred pounds on the sheriff. Another (6 H. YI. 
c. 4) migitates the rigour of the former, so far as to permit the 
dieriff or the knights returned by him to traverse the inquests be- 
fore the justices ; that is, to be heard in their own defence, which, 
itsecms, had not been permitted to them. Another (23 H. YI. c. 14.) 
gives an additional penalty upon false returns to the parly aggrieved. 
TbeoB statutes conspire with many other testimonies to manifest the 
rising importance of the house of commons, and the eagerness with 
which gentlemen of landed estates ( whatever might be the case in 
petty boroughs) sought for a share in the national representation. 
Whoever may have been the original voters for ^^ ^^^^ ^^^ 
county representatives, the first statute that regulates riirhtof Toungfor 
their election, so far from limiting the privilege to te- ^"*«^**"*'**«*^- 
nants in capite, appears to place it upon a very large and demo* 
cratical foundation. For, (as I rather conceive, though not with- 
out much hesitation,) not only all freeholders, but all persons 
whatever present at the county-court, were declared, or rendered, 
capable of voting for the knight of their shire. Such at least seems 
to be the inference from the expressions of 7 H. lY. c. 15. " all 
who are there present, as well suitors duly summoned for that 

(1) GlanTirs Reports, 4 Prynne, p. 261. and Rot. (t) Rot Pari. toI. t. p. 7. 
Part. rol. Ui. p. NO. 
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cause ai oth(M (1 ) /' And thii ac(pi!i*ei MA6 dtgte^ of eonflntia- 
tion from the later statute, 8 H. YI. e. 7., iirfaich, reciting that 
^^ elections of knights of shires hare now of late been made by 
very great, outrageous, and excessive numbers of people dwelling 
within the same counties, of the which most part was people of 
small substance and of no value," conflnes the elective francMse to 
freeholders of lands or tenements to the value of forty shillings. 
Eiectioa of bur- Thc representation of towns in parliament was 
««^- founded upon two principles ; of consent to public 
burthens and of advice in public measures, especially such as re- 
lated to trade and shipping. Upon both these accounts It was na* 
tural for the kings who first summoned them to parliament, little 
fweseeing that such half*emancipated burghers would ever cUp the 
loftiest plumes of their prerogative, to make these assemblies nu- 
merous, and summon members from every town of consideration 
in the kingdom. Thus the wirit of 23 £. I. directs the sherifis to 
cause deputies to be elected to a general council from every city, 
borough, .and trading town. And although the last words are 
omitted in subsequent writs, yet their spirit was preserved ; many 
towns having constanUy returned members to parliament by regular 
summonses from the sherifis, which were not chartered boroughs, 
nor had apparently any other claim than their populousness or 
commerce. These are now called boroughs by prescription (2). 

Besides these respectable towns, there were some of a less emi- 
nent figure, which had writs directed to them as ancient demesnes 
of the crown. During times o( arbitrary taxation, the crown had 

(1) 8 Prynne'd RegKter, p. ivt. ThU hyt>othe8li, Mhes the attornles of soteet»eeri and Uidtes,irlio. 

though embraced by Pirnne, Is, t eoniess, mneb as far at appears, bad solely retarned the kuiffata 

opposed to general opinion ; and a very respects of that shire. 8 Prynne, p. IBl. What degree of 

able living writer tfeats such an interpretation of weight the«e anomaloui retoms oagfal to poMeae, 

the statute 7. H. lY. as chimerical. The words I leaTe to the reader. 

cited in the text, *' as others,*' mean only, accord- (t) The majority of prescripilTe borougtis bare 
log to him, suitors not duly summoned. Heywood prescriptire corporations, whiob carry th* legal, 
on Elections, toI. i. p. SO. Bat, as I presume, the which is not always the moral, presumption of an 
anmmons to freeholders was by general proclama- original charter. But " many boroughs and towns 
tion ; so that it is not easy to perceiTO what diffe- in England have burgesses by prescription, that 
rence there could be between summoned and nn- never were Incorporate.*' Oh. i. Bobart in Dun- 
summoned suitors. And if the words ate supposed gannon Case, Hobart's Reports, p. 18. And Hr. L» 
to glance at the private summonses to a few ders thinks, I know not how jnitly, that in the 
friends, by means of Which the sheriillt were ao- age of Edward I., which is most to ou^ immediate 
customed to procure a clandestine election, one purpose, *' there were not perhaps thirty corpont- 
can hardly imagine that such persons would be tlons in the kingdom.*' Reports of Elections, 
styled "duly summohed.*' It is not unlikely, vol. 1. p. 98. But I must allow that, ih the dpintos 
however, that these large expressions were inad- of many sound lawyers, the representation of nn- 
rertently used* and that they led to that inunda- chartered, or at least unincorporated boroQirhs 
tion of voters without property, which rendered was rather a real privilefe, and founded upon te- 
the subsequent act of Henry Vf . necessary. That nure, than one arising out of their share in pnblic 
of Henry IV. had itself been occasioned hf an op- eontributions. Ch. J. Holt in Ashby r. 'White, 
posite evil, the close election of knights by a few t Ld. Raymond. 9S1. Heywood on Borough Elec- 
persons in the name of the county. tlons, p. 11. This Inclulry is very obscure ■ and 

Yet the consequence of the statute of Heliry IV* perhaps the mofe so, because the learning directed 

was not to let In too many voters, or to render towards it has more frequently been that of adro- 

electidns tumultuous, in the largest of English cates pleading for their clients than of unbiassed 

counties, whatever It might be in others. Prynue antiquaries. If this be kept in view, the lover of 

has published some singular sherl^s indentures constitutional history Vlil Dftd much Inforthation 

for the county of York, all during the interval in several of the reported cases on controverted 

between the acts of Henry IV. and Henry VI., elections ; particularly those of Tewkibtry and 

Which are sealed by n few persons calling them- Uskeard in Peckwell's Reportfi toL i. 
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set tallages alike upon Its chartered boroiughs atid upon itn tetiatit^ 
in demesne. When parliamentary consent became indispensable, 
the free tenants in ancient demesne, or rather such of them as in- 
habited some particular vills, were called to parliament among the 
other representatives of the commons. They are usually specified 
distinctly from the other classes of representatives in grants of sub^ 
sidies throughout the parliaments of the two first Edwards, fill, 
about ibe beginning of the Third's reign, they were confounded 
with cnrdinary burgesses (1 ) . This is the foundation of that parti^ 
cnlar species of elective franchise incident to what we denominate 
burgage tenure ; which, however, is not confined to the ancient 
demesne of the crown (2} . 

The proper coustituents therefore of the citizens and burgesses 
in parliament appear to have been — i* All chartered boroughs, 
whether they derived their privileges from the crown, or from a 
mesne lord, as several in Cornwall did from Richard king of the 
Romans (3); 2. All towns which were the ancient or the actual de» 
mesne of the crown j 3. All considerable places, though unincorpo^ 
rated, which could afibrd to defray th^ expenses of their represen- 
tatiTes, and had a notable interest in the public welfare. But no 
parliament cyct perfectly corresponded with this p^^^^ ^, j^^ 
theory. The writ was addressed in general terms to «heriflf 't« omit 
the sheriff, requiring him to cause two knights to be *»*~"»*" 
elected out of the body of the county, two citizens from every city, 
and two burgesses from every borough. It rested altogether upon 
him to determine what towns should exercise this franchise ; ami it 
is really incredible, with all the carelessness and ignorance of those 
times, what frauds the sherifis ventured to commit in executing this 
trustr Though parliaments met almost every year, and there could 
be no mistake in so notorious a fact, it was the continual practice 
of sheriffs, to omit boroughs that had been in recent habit of electing 
members, and to return upon the writ that there were no more 
within their county. Thus in the 12th of Edward III., the sheriff 
of Wiltshire, after returning two citizens for Salisbury, and bur*^ 
gesses for two boroughs, concludes with these words i *^ There are. 
no other cities or boroughs within my bailiwick." Yet in fact eight 
other towns had sent members to preceding parliaments. So in 
the 6th of Edward II., the sheriff of Bucks declared that he had no 
borough within his county expect Wycomb ,• though Wendover, 
Agmondesham, and Marlow had twice made returns since that 
king's accession (4). And from this cause alone it has happened, 

(1) Brady on Boroughs, p. It. 80. and 163. Case litlon, yet it is more than probable, that most «f 

of Tewksbary, iu Peckwell's Reports, Tol. i. p. 178. oar parliamentary boronf hs by prescription, espe- 

(S) Lyltieton, s. 168. 168. cially such as were then onincorporated, are in- 

(8) Brady, p. 9t. debted for their pririle^es to the exercise of the 

(4) Brady on Boroughs, p. UQ. 8 Prynne.p. S3l. aberiirs discretion; uot founded on partiality. 

The latter eren argues that this power of omitting irhieh would rathe# hare led him to omit them, 

ancient boroughs was legally tested in the sheriCT but on the broad pritkclple that they were snlS- 

before the 5th of Richard II.. and though the Ian- ciently opulent and important to send WinHtMh 

mge of that act impliei th« contrary of (his po- tivM to parliameBi 
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that many towns called borooghs, and having a charter and consti- 
tution as sach, have never returned members to parliament ; some 
of which are now among the most considerable in England, as 
Leeds, Birmingham, and Macclesfield (1). 

It has been suggested, indeed, by Brady (2), that these returns 
may not appear so false and collusive if we suppose the sheriff to 
mean only that there were no resident burgesses within these bo- 
roughs fit to be returned, or that the expense of their wages would 
be too heavy for the place to support. And no doubt, the latter 
(dea, whether implied or not in the return, was very frequently an 
inducement to the sheri£Es to spare the smaller boroughs. The 
wages of knights were four shiUings a day, levied on all freeholders, 
or at least on all holding by knight-service, wilhin the county (3). 
Those of burgesses were half that sum (4); but even this pittance 
was raised with reluctance and difficulty from miserable burghers, 
little solicitous about political franchises. Poverty, indeed, seems 
to have been accepted as a legal excuse. In the 6th of E. II., the 
sheriff of Northumberland returns to the writ of summons, that all 
bis knights are not sufficient to protect the county ; and in the 1 st of 
E. III., that they were too much ravaged by their enemies to send 
any members to parliament (5). The sheriff of Lancashire, after se- 
veral returns that they had noboroughs within their county, though 
Wigan, Liverpool, and Preston, were such, alleged at length, that 
none ought to be called upon on account of their poverty. This 
return was constantly made, from 36 E. III. to the reign of Henry 
VI. (6). 

(1) WtlUt, MoUUa ParUalB^tarU.TOl.l. preface, ) (4) Hm wtfee of kDlffats and bnrgesMs were 

p. SI. Bnt redueed to this oertaio ram by the write De 

(1) P. 117. leTtndis expentif, 19 E. n. Prynne's fonrth Re- 

L»... 1-^ .. w ...... .^ fieter, p. M. Tliete were israed at tlie reqaect of 

(8) It Is a perplerinr qoesUOB. whether freehold- j„^ /^^ ^.^ ^„^ ^^ the dissotaUoa of par- 

era la socage wew H«ble to coatribute towards ,|.„^ „j |„^,^^ . eertala na«ber of days, 

*'**/^' **li?*^''' •Jl anlhorltles might be .ccordlng to the distance of the connty whence 

produced on both sides. The more probable sap- they came, for folng and returning. It appears 

position is Uialthay were not exempted. Seethe ^ y^ j^.! unrty-flre or forty miles were 

Tarions peUUons rslating to thepayment of wages ^^^^^ ^ ^ ,, j„^ ^^i^^ eorrea the 

In Prynne's fonrth ^JKl^r. ThU Is joj -"oon- exaggerated nations of bad roads and tardy loco- 

nected with the question as to their right of suf- ^, ^^^ ^ wmettmes entertained. See 

irage. See p. 68 of this Tolume. Freeholders prynne's fonrth part, and WilUss NoUUa Parlla- 
wltbin franchises made repeated endeaTonrs *'^ 



exempt themselres from payihen of wages Thus ^he latest entries of writs for expenses in the 

In • H. lY it was MtUed by Parliament that, to ^ose rolU are l H. V.. but they may be proved to 

put an end to the dUpotes on this subject betjteen ^^ |^^^, „„ch longeriand Prynne traces them 

the people of Cambridgeshire, and those of the ^^ ^^ ^^^ ^ ^ ^m ,, ^,^ p ^^ withont 

Isle of Ely, the latter should pay MOf. and be quit „,. formality of this writ, a very few Instances of 

m future of all charges on thataccount. Rot. Pari. ,owns remnneraUng their burgesses for attendance 

Yol. It. p. 888. By this means the Inhabitants of ^ parilament are known to hare occurred in Uter 

that franchise seem to have purchased the right of hq^s. Andrew Marvel is commonly said to have 

snlfrage. which they still enjoy, though not, I b«en the last who received this honourable salary, 

suppose, suitors to the county-court. In most a modem book asserts, that Wages were paid in 

other franchises, and In many clUes erected Into ^^ comlsh boroughs as late at the eighteenth 

disUnct counties, the same privilege of voting for century. Lysons Cornwall, preface, p. ixxil : bnt 

knighU of the shire Is pracUcally exercised ; but ^^ p.^^ ,„oted In proof of this U not precise 

whether this has not proceeded as much from the enough to support so nnUkely a fact, 
tendency of returning olScers and of parliament to 

favour the right of election in doubtful cases, m W » Pryone, p. tei. 

from the merits of their pretensions, may be a (<} 4 Prynne, p. 817. 
qiestlon. 
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The elective franchise was deemed by the boroughs Reiwunce or 
no privilege or blessing, but rather, during the chief boroaghs to Mod 
part of this period, an intolerable grievance. Where "■•"*•"• 
they could not persuade the sheriff to omit sending his writ to them, 
they set it at defiance by sending no return. And this seldom failed 
to succeed, so that after one or two refusals to comply, which 
brought no punishment upon them, they were left in quiet enjoy- 
ment of their insignificance. The town of Torrington, in Devon- 
shire, went farther, and obtained a charter of exemption from 
sending burgesses, grounded upon what the charter asserts to ap- 
pear on the rolls of chancery, that it had never been represented 
before the 21st of E. III. This is absolutely false, and is a proof 
how little we can rely upon the veracity of records, Torrington hav- 
ing made not less than twenty-two returns before that time. It is 
curious that in spite of this charter, the town sent memberis to the 
two ensuing parliaments, and then ceased for ever (1). Richard II. 
gave the inhabitants of Colchester a dispensation from returning 
bui^esses for five years, in consideration of the expenses they had 
incurred in fortifying the town (2) . But this immunity, from whatr 
ever reason, was not regarded, Colchester having continued to 
make returns as before. 

The partiality of sheriffs in leaving out boroughs, which were ac- 
customed in old time to come to the parliament, was repressed, as 
far as law could repress it, by a statute of Richard II., which im- 
posed a fine on them for such neglect, and upon any member of 
parliament who should absent himself from his duty (3). But it is, 
I think, highly probable, that a great part of those who were elec- 
ted from the boroughs did not trouble themselves with attendance 
in parliament. The sheriff even found it necessary to take sureties 
for their execution of so burthensome a duty, whose names it was 
usual, down to the end of the fifteenth century, to indorse upon the 
writ along with those of the elected (4) . This expedient is not like- 
ly to have been very successful ; and the small number, compara- 
tively speaking, of writs for expenses of members for boroughs, 
which have been published by Prynne, while those for the knights 
of shires are almost complete, leads to a strong presumption that 
their attendance was very defective. This statute of Richard II. 
produced no sensible effect. 

By what persons the election of burgesses was usually who the electors 
made is aquestion of great obscurity, which is still oc- »« »><>«>«»»»»» *•»«• 
casionally debated before committees of parliament. It appears 
to have been the common practice for a very few of the principal 
membersof the corporation to make the election in the county-comrt, 

(1) 4 PryniM, p. Sto. elected bnrfess absolutely refosed to go to parlla- 

(t) S Prynne, p. Ml . meat, and drore Ms constituents to a fresh ckolce. 

(S) f R. U. Stat. 11. c. 4. 3 Prynne. p. m. 

(4) Lnden's Reports, vol. I. p. 15. Sometimes an 



m STATE OT EUROPE [ chap. vpi. 

and their nameft, as actual elecUm, are generally returned vqpcm 
the writ by the sheriiF (1). But we cannot surely be warranted by 
this to infer, tliat they acted in any other capacity than as deputies 
of the whole body, and indeed it is frequenUy expressed that they 
chose such and such persons by the assent of the community (2); 
by which w(Hrd, in an ancient corporate borough, it seems natural 
to understand the freemen participating in its general franchises, 
rather than the ruling body, which, in many instances at present, 
and always perhaps in the earliost age of corporations, derived its 
authority by delegation from the rest. The consent, however, of 
the inferior freemen we may easily believe to have been vae^j 
nominal ; and from being nominal, it would in many places come 
by degrees not to be required at all ; the corporation, specially so 
denomioiated, or municipal government, acquiring by length of usage 
an exclusive privilege in election of members of parliament, as tl^ 
did in local administration. This, at least, appears to me a vaoa^ 
probable hypothesis than that of Dr. Brady, who limits theoriginal 
right of election in all corp(M^te bcMroughs to the aldermen or other 
capital burgesses (3). 

Meabmefthe '^**® mcmbcrs of the house of commons, from this 
hooM or COB- occasional disuseofancient boroughs, as w^ as from 
"''''"' the creation of new ones, underwent sraie fluctuation 

during the period subject to our review. Two hundred dtizens 
and burgesses satin the parliament held by Edward I. in bis twenty- 
third year, the earliest epoch of acknowledged representation. Bat 
in the reigns of Edward III., and his three successors, about nine^ 
places on an average returned members, so that we may reckou tins 
part of the commons at one hundred and eighty (4). These , if re- 
gular in their duties, might appear an over-balance fcur the seventy- 
four knights who ^t with them. But the dignity of ancient lineage, 
territorial wealth, and military character, in times when the feudal 
spirit was hardly extinct, and that of chivalry at its height, made 
these burghers vail their heads to the landed aristocracy. It is 
pretty manifest, that the knights, though doubtless with some sup- 
fori from the representatives of towns, sustained Uie diief brunt of 
batde against the crown. The rule and intention of our old con- 
stitution was, that each county, city, or b(H*ough should elect de- 
puties out of its own body, resident among themselves, and conse- 
quently acquainted with their necessities and grievances (5). It 

(1) 8 Prxnuei P< %9M. coomoraBtes, doos homiaes d% comitato RaUaad, 

(I) a Prynpo, p. IW.. de asMnsii toUos commnni- <»f <"«5retloribi« et ad ^onrndum potentloribus. 

ta«8pr«dlcteeleferuiilR.W.;soiiiseTCralolher ?»«• •Prynne P.170. But thUdefldency of actual 

iQrtfiicM qaottd in tlie eiumiDf pages. ~ ^°'«»>»« »<>7 ^""f l^^ <^«"»°»;n- '?," ^- ^' 

/Z RwH V nn ttnm«.rhc n 4 M -i!. '*»®^ ^®''® tweiity-olght members from shires, who 

(3) Brady on Boroughs, p. 18J. etc. ^^^ ^^j ^„,g^jg ^^^ ^„j iwenty-seren who were 

(4) Willis, Notllla Parliamentaria, Tol. III. p. 96. g„ch. The former had at this lime only two shll- 
•le. t Prynne, p. w*. etc. ^j^^ or three shillings a day for their wages, 

(8) In 4 Edw. n. the sheriff of Rutland made this while the real knights had foarshilliags. 4 Prynne, 
r^um : Eligi feci In pleno comitato, loco daorum p. 58. 74. But in the neit reign, their wages were 
militum eo quod milites son sunt in hoc comitatu pat on a loTel. 
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would be very intm^esUng to discover at what time, and tqr what 
degrees, the practice of election swerved from this strictness. But I 
have not been able to trace many steps of the transition. The num- 
ber of practising lawyers who sat in parliament, of which there are 
several complaints, seems to afford an inference that it had begun 
in ttie reign of Edward III. Besides several petitions of the^ com* 
mons, that none but knights or reputable squires should be returned 
for shires, an (ordinance was made in the forty-sixth of his reign 
that no lawyer inractising in the king's court, nor sheriff during his 
duievalty, be returned knight for a county; because these lawyers 
put forward many petitions in the name of tbecommons, which only 
concerned thw cbents (1), This probably was truly alleged, as 
we may guess from the vast number of proposals for changing the 
coarse of legal process, which fill the rolls during this reign. It is 
not to be doubted, however, that many inractising lawyers were men 
of landed estate in their respective counties. 

An act in the first year of Henry V. directs that none be chosen 
knights, citizens, or burgesses, who are not resident within the place 
[or which they are returned on the day of the date of the writ (3). 
This statute apparently indicates a point of time when the deviation 
frcmi the line of law was frequent enough to attract notice, and yet 
not so establidied as to pass for an unavoidable irregularity. It 
{»t)ceeded, boweter, from great and general causes, which new 
laws, in this instance, very fortunately, are utterly incompetent to 
withstand. There cannot be a more apposite proof of the inefficacy 
of human institutions tostruggle against the steady course of events, 
than this unlucky statute of Henry Y., which is almost a solitary 
instance in the law of England, wherein the principle of desuetude 
has been avowedly set up against an unrepealed enactment. I am 
not aware, at least, of any other, which not only the house of com- 
mons, but the court of king's bench has deemed itself at liberty to 
dedare imfit to be observed (3). Even at the time when it was 
enacted, the law had probably, as such, very little effect. But still 
the plurality of the elections were made, according to ancient usage 
as well as statute, out of the constituent body. The contrary in- 
stances were exceptions to the rule ; but exceptions increasing con- 
tinually, till they subverted the rule itself. Prynne has remarked, 
that we chiefly find Cornish sirnames among the representatives of 
Cornwall, and those of northern families among returns from the 
north. Nor do the members for shiresand towns seem to have been 
much interchanged; the names of the former belonging to the most 
ancient families ; while those of the latter have a more plebeian 
cast (4). In the reign of Edward IV., and not before, a very few 

(1) Rojt. p«rl' TQl. U. P. 310, tioos. Note D. p. 88. The sUtute Itself was re- 

(f) 1 H. V. c. 1. pealed by 14 G. UI. c. 88. 

(3) See the cQse pf publin unirersitf , in the Oral (4) 9y S3 H. VI. c. 15. none bat genUemen bprn 

tolame of Peckwelfi Reports of coatested Z\^ gen«r99i ii nat4v|tate, nff capable of ^ittlog In ^- 
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of the burgesses bear the addition of esquire in the returns; which 
became universal in the middle of the succeeding century (1). 
Irregularity of ^vcu couuty clcctions scemiu general^ at least in the 
eiectioM. fourteenth century, to have been ill attended, and left 
to the influence of a few powerful and active persons. A petitioner 
against an undue return in the 12th of Edward II. complains that, 
whereas he had been chosen knight for Devon, by Sir William Mar- 
tin, bishop of Exeter, with the consent of the county, yet the sheriff 
bad returned another (2). In several indentures of a much later 
date, a few persons only seem to have been concerned in the elec- 
tion, though the assent of the community be expressed (3). These 
irregularities, which it would be exceedingly erroneous to convert, 
with Hume, into lawful customs, resulted from the abuses of the 
sheriff's power, which, when parliament sat only for a few weeks 
iBfliieDea •f the with its hauds full of business, were almost sure to es- 
crown apon them. ^^ -^j^ impuuity. They were sometimes also 
countenanced, or rather instigated by the crown, which, having 
recovered in Edward ll.'s reign the prerogative of naming the 
sheriflE», surrendered by an act of his father (4), filled that office 
with its creatures, and constantly disregarded the statute forbidding 
their continuance beyond a year. Without searching for every 
passage that might illustrate the interference of the crown in elec- 
tions, I vfill mention two or three leading instances. When Ri- 
chard II. was meditating to overturn the famous commission of 
reform, he sent for some of the sheriff, and required them to pe^ 
mit no knight or burgess to be elected to the next parliament, without 
the approbation of the king and his council. The sheriffs replied, 
that the commons would maintain their ancient privilege of electing 
their own representatives (5). The parliament of 1397, which at- 
tainted his enemies, and left the constitution at his mercy, was 
chosen, as we are told, by dint of intimidation and influence (6). 
Thus also that of Henry VI. held at Coventry in 1460, wherein 
the duke of York and his party were attainted, is said to have been 
unduly returned by the like means. This is rendered probable by 
a petition presented to it by the sheriff, praying indemnity for all 
which they had done in relation thereto contrary to law (7). An 

llamentafknifhts of counties, an election was set (t) Glanvirs Reports of Elections, edit. iTik' 

aside 89 H. VI. because the person returned was Introduction, p. xil. 

not of gentle birth. Prynne's third Register, p. 161. (s) Prynne's third Register, p. 171. 

(1) Willis, Notttia Parliamentaria. Prynne's a) jg E I c 8 9 E II It Is said that Ui« «'"*' 

fourth Register, p. 118J. A letter In that authentic ^Jr ;.„ ^j^^tek by the people of his county in th« 

and interest ng accession to our knowledge of an- Anglo-Saxon period ; no Instance of this howerer. 

cient times, the Paston collection, shews that eager .carding to Lord Ly ttleton, occurs after the con- 

S°Jf y«/^f»«"™ "•'»« »>y ^o^ntT R«n"« jen quest. ShrieTalties were commonly sold by *• 

wfn'^I ^•Vl*?V?u'*®P"'*®° ^^"'"^w"- ™* Norman kings. Hist, of Henry II. tol. II. P- Wl- 
letter throws light at the same time on the crea- ,-. „,.. „," ^. „ „ «- 
Uon or reviral of boroughs. The writer tells Sir ^' ;*** ^*^"* "• P' ^' „ , ... k«,rttt 

John Paston : •• If ye miss to be burgess of Maiden, («) Ollerbonrne, p. 191. He says of »« "'*;^i 

and mj lord cbaniberlaln will, ye may be in ano- «»«"»«<» on this occasion, that they wew 

ther place ; there be a dosen towns in England «'««»«<* P**" communltatem, vt mos exigit, sea f 

that choose no burgess, which ought to do it, ye "glam roluntatom. 

may be set in for one of those towns an' ye be C^) Prynne's second Reg. p. 1*1. »<>*• *^" ' 

friended.- This was in U7S. ? ol. U. p. 107. wl. t. p. 867. 
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act passed acccnrding tolheir prayer, and in coaBmiationQfelectioBs. 
A few years before, in 1455, a singular letter under the king's 
signet is addressed to the sheriffs, reciting that ^^ we be enfourmed 
there is busy labour made in sondry wises by certaine persons for 
the chesyng of the said knights, ... of whidi labour we marvaiUe 
greatly, insomuche as it is nothing to the honour of the labourers, 
bat ayenst their worship ; it is also ayenst the lawes of the knde/' 
with more to that effect ; and enjoining the sheriff to let electioos 
be free and the peace kept (1). There was certainly no reason to 
wonder thataparliament, whidi was to shift the virtual sovereignty 
of the kingdom into the hands of one whose daims were known 
to extend much farther, should be the object of tcdorably warm 
contests. Thus in the Paston letters, we Gnd several proob of the 
impcn-tance attached to parliamentary electicMis by the highest no- 
bility (2J. 

The house of lords, as we left it in the regin of coMutatio. of 
Henry III . , was entirely composed of such persons hold- um movm" •! 
ing lands by barony as were summoned by particular **"*'• 
writ of parliament (3). Tenure and summons were both essential 
at this time in order to render any one a lord of parliament ; the 
first, by the ancient constitution of our feudal monarchy from the 
conquest ; the second, by some regulation or usage of doubtful ori- 
gin, which was thoroughly established before the conclusion of 
Henry III.'s reign. This produced of course a very marked diffid- 
ence between the greater, and the lesser or unparliamentary barons, 
llie tenure of the latter, however, still subsisted, and though too 
inconsiderable to be members of the legislature, they paid relief as 
barons, they might be challenged on juries, and, as I presume, by 
parity of reasoning, were entitled to trial by their peerage. These 
lower barons, or, more commonly, tenants by parcels of baronies (4), > 
may be dimly traced to the latter years of Edward III. (5). But 
many of them were suecessively summoned to parliament, and thus 
recovered the former lustre of their rank j while the rest fell gra- 

(1) Rot Pari. p. 450. by his fellow barons was probablj a mlo as old as 

(S) Vol. I. p. 96. 98.; Tol. II. p. 99. 198.; TOl. 111. the trial per pals of a commoner. In 4 E. III., Sir 

p. 148. Simon Bertford harlnf been accnsed beforo tin 

(3) Upon this dry and obscore subject of Inquiry, lords lu parliament of aiding and adTlsing Mortimer 
tlie nature and constitnUon of the honse of lords in his treasons, they declared wiUi one Toice, that 
during this period, I bare been much Indebted to he was not their peer, wherefore they were not 
the first part of Prynne's Register, and to west's bound to Judge him as a peer of the land ; but 
Inqofry into the manner of creating peers : which, Inasmuch as it was notorious that he had, been 
though written with a party motiTe, to serre the concerned In usorpatlon of royal powers and mnr* 
ministry of 1719 in the peerage bill, deserves, for der of the liege lord, (as they styled Edward n.) 
the perspicuity of the method and style, to be the lords, as Judges ofparltament, by assent of the 
reckoned among the best of our constitutional king in parliament, awarded and adjudged him to 
dissertations. bo hanged. A like sentenee with a like protestation 

(4) Baronies were often dirlded by descent among was passed on Mautrarers and Goumay. There Is 
females into many parts, each retaining its charac- a very remarkable anomaly In the case of Lord 
terasafracUonalmemberofabarony. ThetenanU Berkley, who, though undoubtedly a baron, hla 
in such case were said to hold of the king by the ancestors haTing been summoned from the earliest 
third, fourth, or twentieth part of a barony, and date of writs, put himself on bis trial In pariiament, 
did service or paid relief in such proporlioo. by twelve knights of the county of tilocester. Rot. 

(5) Madox, Baronia Anglica, p. 41. and «8. West's Pari. vol. li. p. M. Rymer, I. It. p. 734. 
Inquiry, p. 38. 83. That a baron could only be tried 

u. 10 
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^loaHy bito the station of commoners, as tenants by simple Itnigiit- 
tienrioe. 
Baronial umnM ^ tcnnrc' witliout summons did not entitle any one 
M^redroriMrii to tlie priTileges of a lord of parliament, so no spiri- 
'^^^'^ tual person at least ought to have been summoned 

withOttt baronial tenure. The prior of St. James at Northampton, 
haying been summoned in the twelfth of Edward II., was dis- 
charged upon his petition, because he held nothing of the king by 
barony, but Only in franludmoign. The prior of Bridlington, after 
freqfuent summonses, was finally left out, with an entry made in the 
ttdl that hd held nothing of the Icing. The abbot of Leicester had 
peen called to fifty parliaments : yet in the 25th of Edward III., he 
obtained a charter of perpetual exemption, reciting that he held no 
lands or tenements of the crown by barony or any such service as 
bound him to attend parliaments or councils (1). But great irre- 
gularities prevailed in the rolls of chancery , from which the writs to 
spiritual and temporal peers were taken $ arising in part, perhaps, 
from negligence, in part from wilful perversion ; so that many 
abbots and priors, who like these had no baronial tenure, were 
summoned at times and subsequently omitted, of whose actual 
exemption we have no record. Out of one hundred and twenty- 
two abbots, and forty-one priors, who at some time or other sat in 
parliament^ but twenty-five of the former, and two of the latta- 
W^^ constantly summoned : the names of forty occulr only once, 
and those of thirty-six others not more than five times (2). Their 
want of baronial tenure, in aU probability, prevented the repetiticm 
of writs which accident or occasion had caused to issue (3). 
Barohs eaiied by The ancicut temporal peers are supposed to have 
^^' been intermingled with persons who held nothing of 
the crown by barony, but attended in parliament soldy by virtue of 
the king's prerogative exercised in the writ of summons (4) . These 
have been called barons by writ ; and it seems to be denied by no 
one, that, at least under the three first Edwards, there were some 
of this description in parliament. But after all the labours of Dug- 
dale and others in tracing the genealogies of our ancient aristocracy, 
it is a problem of much diJQSculty to d^tingui^ these from the ter- 
ritorial barons. As the latter honours descended to female heirs, 

(1) Piynne, p. lit. ete. Wfest'n iBqnlry. prerogAtlre compelled thd fMrty ftHDMnoned, nbt 

(^ Prynne, p. l«l. being a tenant by barony, to take hii seat. Bat 

(%) It is worthy of observation, that the spiritnal thongh several spiritual persons appear to Mte 

peers sammoned to parliament were in general been diseharged firom attendance on acconnt of 

considerably more nvmerons than the temporal, their.boldlng nothing by barony, as has been jasfly 

Prynne, p. 114. This appears, among other causes, obserTCd, yet there is, I believfe, no Instance of any 

to hare sared the ehnrch from that sweeping refor- layman's making such an application . The tortus 

mation of its wealth, and perhaps of its doctrines, of the ancient writ of summons, howeter, ia fide 

which the commons were thoroughly inclined to et homagie quibns nobi^ tenemiai, afford a pro- 

BMike under Richard II. and Henry IV. Thus the sumption that a feudal tenure was, in constrnction 

redaction of the spiritnal lords by the dissolattou of law, the basis of every lord's attendance In pai^ 

of monasteries was indispensably required to bring liament. This (bnn was not Anally changed to the 

the ecclesiastical order into dne subjection to the present, in IMe et Ugmtid, till the Mtti ef BdW. U. 

slate. Prynne's 1st Register, p. 106. 

(4) Perhaps it con hardly be said that the king'ii 
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they passed Into new families and new names, so that we can hardly 
decide of one summoned for the ffrst lime to parliament, that he did 
not inherit the possession of a feudal barony. Husbands of baro- 
nial heiresses were almost invariably summoned in their wives* 
right, though frequenUy by their own names. They even sat after 
the death of thehr vrives, as tenants by the courtesy (1). Again, as 
lands, though not the subject of ft*equent transfer, were, especially 
before the statute de donis, not inalienable, we cannot positively 
assume, th^t all the right heirs of original barons had preserved 
those estates upon which their batony had depended (2). If we 
judge, however, by the lists of those summoned, according to the 
best means in our power, it will appear that the r^fular barons by . 
tenure were all along very t^t more numerous than those called by ) 
writ : and that twm the end of Edward III.'s reign, no spiritual 
persons, and i^w if any laymen, except peers created by patent, 
were summoded to parliameht, who did not hold territorial ba- 
ironies (3). 

With respect to thos^ who wet6 indebted for thetl- seats among 
the lords to the king*i^ writ, Iherfe are two material questions ; whe- 
ther they acquired an hereditary nobility by virtue of the writ ; and ' 
if this be determined against them, whether they had a decisive, or 
merely a deliberative voice in the house. Now, fbr the first qnes- 
tibn, it seems that, if the writ of summons conferred an estate bf 
inheritance, it must have done so eilhet by virtue of its terms, or by 
established construction and precedent. But thfe vnrit contains ho 
words by which such an estate can in law be limited ; it summons the 
pe!*soii addressed to attend in parliament in order to give bis advice 
on the public business, but by no means implies (hat this advice will 
be required of his heu*s, or even of himself ott atiy other occasion. 
The strongest expression is "vobiscum et cceteris prsBlatis^ magna- 
tibus, et proceribus,'' which appears to place this party on a sort of 
level wiUi the peers. But the Words magnates and proceres are 
used very largely in ancient language, and, down tD thi^ time bf 
Edward III., eomprehend the king's ordinary council, as Well as his 
barcms. Nor caii these, at any rale, be cohstrlied to pass kU inheri- 

ti) Collin's ^H»c^edkhtibh Cl&tltti of BarontM, thoQ^ti ^mpatliamehtart baroft, AttA hamM as 

p. S4. and 78. such to tf trial by the peers. For though the kinir, 

(i) Pirnne speaks of *' the alienation of baronies assisted, if he please, hj the adrice of the house 

by sale, gifk, or marriage, after which the new of lords, Is finally and excIoslTcly to decide npon 

purchasers were summoned instead," as if it fre- claims to parliamentary privileges, yet the dignity 

qnently happened. 1st tlegister, p 1$9. And seve- of peerage, whether derived under ancient tenure 

ral instances are mentioned in the Bergavenny or a royal patent, Is vested In the possessor by act 

easo, (CoiUns's Proceedings, p. lit.) where land- of law, whereof the ordinary courts of justice may 

inronies haying been entailed by the owners on incidentally take cognizance. See the case of R. r. 

wlr heirs male, the heirs general have been ex- Knowles. Salkcld's Reports, p. 509., the principles 

eluded from inheriting the dignity. of which will never be controverted by any one 

It is well known, notwithstanding these ancient acqnaintcd with the original constitution of tbis 

precedents, that the modem doctrine does hot country. 

admit any right In the purchaser of a territorial (8) Prynne's 1st Register, p. 237. This must be 

peeragti, such as Arundel, to a writ of summons, understood to mean that no new fani'l'^s were 

or consequently to any privilege as a lord of par- summoned ; for the descendants bf soihc who are 

liament. But it might be a speculative question, not supposed to have held land-baronies may 

whether such a purchaser could not become a real constantly be found in later lists. 
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taiice, which, in the grant of a priyate person, much more of the 
king, would require express words of limitation. In a Single in- 
stance, the writ of summons to Sir Henry de Bromflele (27 H. VI.), 
we find these remarkable words : Yolnmus enim yos et hseredes 
yestros masculos de corpore yestro legitime exeuntcs barones de 
Yescy existere. But this Sir Henry de Bromflete was the lineal heir 
of the ancient barony de Yesci (1 ) . And if it were true that the writ 
of summons conyeyeda barony of itself, there seems no occasion to 
baye introduced these extraordinary words of creation or reyival. 
Indeed there is less necessity to urge these arguments from the na- 
ture of the writ, because the modern doctrine, which is entirely 
opposite to what has here been suggested, asserts that no one is 
ennobled by the mere summons, unless he has rendered it operative 
by taking his seat in parliament ; distinguishing it in this from a pa- 
tent of peerage, which requires no act of the party for its comple- 
tion (2). But this distinction could be supported by nothing except 
long usage. If howeyer we recur to the practice of former times, 
we shall find that no less than ninety-eight laymen were summoned 
once only to parliament, noqe of their names occurring afterwards ; 
and fifty others two, three, or four times. Some were constantly 
summoned during their liyes, none of whose posterity ever attained 
that honour (3). The course of proceeding therefore, preyious to 
the accession of Henry YII., by no means warrants the doctrine 
which was held in the latter end of Elizabeth's reign (4), and has 
since been too fully established by repeated precedents to be shaken 
by any reasoning. The foregoing obseryations relate to the more 
ancient history of our constitution, and to the plain matter of fact 
as to those times, without considering what political cause there 
might be to preyent the crown from introducing occasional con- 
sellors into the house of lords. 

Bannerets imn- ^^ ^^ manifest by mauy passages in these records that 
moned to the banucrets were frequently summoned to the upper 
onseo o f. houscof parliament, coustituting a distiuct class inferior 
to barons, though generally named together, and ultimately con- 
founded with them (5) . Barons are distinguished by the appellation 
of Sire, bannerets haye only that of Monsieur, as le Sire de Berkeley, 
le Sire de Fitzwalter, Monsieur Richard Scrop, Monsieur Eichard 
Stafford. In the 7th of Richard II., Thomas Gamoys haying been 

(1) West'i Inqairy. Prynne, who takes rather conferring an hereditary nobility, Is of opiniOB 
lower ground than West, and was not aware of Sir that the party summoned was nefer omitted la 
Henry de Bromflete's descent, admits that a writ subsequent parliaments, and consequently was « 
of summons to any one, naming him baron, or peer for life. p. 48. But more regard Is due lo 
dominus, as BaronI de Greystoko, Domino de Prynne's later Inquiries. 

Furnivai, did give an inheritable peerage ; not so (4) jCase of Wllloughby. Collins, p. 8. : of Dacras 

a writ generally worded, naming the party knight p. 41. : of Abergafenny, p. 119. But see the case 

or esquire, unless he held by barony. of Grey de Ruthyn, p. sm. and 880., where the 

(2) Lord Abergarenny's case, U Coke's Reports ; contrary position is stated by Selden upon better 
and CoIIins's Proceedings on claims of baronies grounds. 

**LY^^' ^' *?• . « . W "«*• ^"^' ^o»- »• P- *W. 809.; Tol. III. p. lOo. 

(3)PrynneslstRegl8ter, p. 188. Elsynge, who 386. 424.; rol. if. p. 871 Rymer. t. vU. p. 161 
strenuously contends against the writ of summons •>- • 
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elected knight of the shire for Surrey, the king addresses a writ to 
the sheriff, directing him to proceed to a new election, cum hnjus- 
modi banneretti ante haec tempora in milites comilatus ratione aU- 
cujus parliament! cligi minime consuevemnt. Camoys was sum- 
moned by writ to the same parliament. It has been inferred from 
hence by Selden, that he was a baron, and that the word banneret 
is merely synonymous (1). But this is contradicted by too many 
passages. Bannerets had so far been considered as commoners 
some years before, that they could not be challenged on juries (2). 
But they seem to have been more highly estimated at the date of 
this writ. 

The distinction however between barons and bannerets died 
away by degrees. In the 2d of Henry VI. (3), Scrop of Bolton is 
called le Sire de Scrop; a proof that he was then reckoned among 
the barons. The bannerets do not often appear afterwards by that 
appellation as members of the upflcr house. Bannerets, or, as they 
are called, banrents, are enumerated among the orders of Scottish 
nobility in the year 1428, when the statute directing the common 
lairds or tenants in capite to send representatives was enacted ; and 
a moderate historian justly calls them an intermediate order between 
the peers and lairds (4). Perhaps a consideration of these facts, 
which have frequently been overlooked, may tend in some measure 
to explain the occasional discontinuance, or sometimes the entire 
cessation, of writs of summons to an individual or his descendants; 
since we may conceive that bannerets, being of a dignity much in- 
ferior to that of barons, had no such inheritable nobility in their 
blood as rendered their parliamentary privileges a matter of right. 
But whether all those who without any baronial tenure received 
their writs of summons to parliament belonged to the order of ban- 
nerets, I cannot pretend to affirm : though some passages in the 
rolls might rather lead to such a supposition. 

The second question relates to the right of suflrage possessed by 
these temporary members of the upper house. It might seem plau- 
sible certainly to conceive, that the real and ancient aristocracy 
would not permit their powers to be impaired by numbering the 
votes of such as the king might please to send among them, how- 
ever they might allow them to assist in their debates. But I am 
much more inclined to suppose that they were in all respects on an 
equality with other peers during their actual attendance in parlia- 
ment. For, 1 . They are summoned by the same writ as the rest, 

(1) Selden'g Works, TOl.Iil. p. 764. Seldon's opi- (i) PbIs nn fnt chaleng* puree qn'll fat a ban- 
nlon that bannerets in the lords' house were the niere, et non allocator, car s'll solt a banniere, ct 
same as barons may seem to call on me for some ne tient pas par baronio, il sera en I'asslse. Year- 
contrary authorities, in order to support my own book J2 Edw. HI. fol. 18. a. apud West's Inquiry, 
assertion, besides the passages abOTe quoted from p. 23. 
the rolls, of \ihichhe would naturally be supposed /3\ i^q^ p^i ^q}^ j^. p. 201. 
a more competent judge. I refer therefore to ,.,„.. ',„./.«., i . t • n «im 
Spclman's Glossary, p. 74.; Whltelocke on Parlia- W P»nkerton's Hist, of Scotland, Tol. I. p. M7. 
mentary Writ, toI. 1. p. 813.; and Elsynge'8 Method "*" ^'• 
Of holding parliaments, p. 65, 
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and Iheir names are eenitised among them in Ihe lists; ifhei^eas 
(he judges and ordinary counsellors are called by a separate writ, 
yobiscum et cieteris de concilio nostro, and their names are entered 
after those of the peers (1). 2. Some, who do not appear to have 
held land-baronies, were constanQy summoned from father to son, 
and thus became hereditary lords of parliament, through a ^rt of 
prescriptive right, which probably was the foundation of extending 
the same privilege afterwards to the descendants of all who had 
once been summoned. There is no evidence that the family of 
Scrope, for example, which was eminent under Edward lU. and 
subsequent kings, and gave rise to two branches, the lords of Bol- 
ton and Masham, inherited any territorial honour (2). 3, It is 
very difficult to obtain any direct proof as to the right of voting, 
because the rolls of parliament do not take notice of any debates i 
but there happens to exist one remarkable passage, in Which the 
suffrages of the lords are individually specified. In the first parlia- 
ment of Henry IV., they were requested by the earl of Northumber- 
land, to declare what should be done with the late king Richard. 
The lords then present agreed that he should be detained in safe 
custody ; and on account of the importance of this matter, it seems 
to have been thought necessary to enter their names upon the roll 
in these words i The names of the lords concurring in their answer 
to the said question here follow j to wit, the archbishop of Canter- 
bury, and fourteen other bishops, seven abbots; the prince of 
Wale^, the duke of York, and six earls ; nineteen barons, styled 
thus 5 le Sire de Roos, or le Sire de Grey de Ruthyn, Thus far 
the entry has nothing singular ; but then follow these nine names ; 
Monsieur Henry Percy, Monsieur Richard Scrop, le Sire Fitz- 
hugh, le Sire de Bergeveny, le Sire de Lomley, le Baron de Grey- 
stock, le Baron de HUton, Monsieur Thomas Erpyngham, Chamber- 
layn, Monsieur Mayhewe Gournay. Of these nine, five were 
undoubtedly barons, from whatever cause misplaced in order. 
Scrop was summoned by writ 5 but his title of Monsieur, by which 
he is invariably denominated, would of itself create a strong su«- 

(1) West, whose bnslneti It wat to represent the Scrope of Masham was beheaded for a conaplraer 

barons hj writ as mere assistants without saflDrage, against Henrj V. There was a famUj of Scmpe m 

cites the writ to them rather disingennously, as If old as the reign of Henry H-; bat it Is not clear. 

It ran Toblacnm et cam pralatis, raagnatibns ae notwithstanding Dngdale's assertion, that Ibe 

procerlbus, omitting the important word ceteris. Scropes descended from them, or at least that they 

p. 85. Prynne howerer, from whom West has held the same lands : nor were the Scrapes barons, 

borrowed a great part of his argnmenu, does not as appears by their paying a relief of only afxty 

seem to go the length of denying the right of snf- marks for three knighto^ fees. Dagdale's Baronage, 

ftage to persons so summoned. 1st Register, p. 187. p. 684. 

(i) These descended from two persons, each The want of consistency In old records throws 
named Geoffhjy le Scrope, chief Justices of K. B. much additional difficulty oTer this Intricate sob- 
and C. P. at the beginning of Edward UI.'s reign. Ject. Thus Scrope of Masham, though certainly a 
The name of one of them Is once found among the baron, and tried next year by the peers, is called 
barons, but I presume this to have been an acci- CheYaller in an instrument of 1 H. V. Rymer, t Ix. 
dent, or mistake In the roll ; as be is frequently p. xill. So In the indictment against Sir John Old- 
mentioned afterwards among the judges. Scrope, castle, he is constantly styled knight, though he 
chief Justice of K. B., was made n banneret in badbeen summoned sereral times as Lord Cobham, 
14 E. m. He was the father of Henry Scrope of in right of hU wife, whp Inherited t|iat barony. 
Masham, a considerable person In Edward UI. and Rot. Pari. ro|. It. p. 107, 
Michard II.H1 goTenmant, whose grandson Lord 
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pMon that he was no baron, and in another place, we find him 
reckoned among the bannerets. The other three do not appear to 
bare been sommoned, their writs probably being lost. One of them, 
Sir Thomas Erpyngham, a statesman well known in the history of 
(hose times, is said to have been a banneret (1) j certainly he was 
not a barop. It is not unlikely that the two otbem, Henry Perqr 
(Hotspur) and Gournay, an officer of the household, were idso ban- 
nerets ; they cannot at least be supposed to be barons, neither Yfen 
they ever summoned to any subsequent parliament. Yet in the 
only record we possess of votes actually given in the house of 
lords, they appear to have been reckoned among the rest (2). 

The next method of conferring an honour of peer- cmtion or »Mn 
age was by creation in parliament. This was adopted ^^ •**'"^- 
by Edward III. in several instances, though always, I believe, for 
the higher titles of duke or earl. It is laid down by lawy^*s, that 
whatever the king is said, in an ancient record, to have done in full 
parliament, must be taken to have proceeded from the whole legis- 
ktnre. As a question of fact, indeed, it might be doubted whether, 
in many proceedings where this expr^^ion is used, and especial^ 
in the creation of peers, the assent of the commons was specifically 
and deliberately given. It seems hardly consonant to the circum* 
stances of their order under £dward III. to suppose their sanction 
necessary, in what seemed so little to concern their interest. Yet 
there is an instance, in the fortieth year of that prince, where the 
lords individually, and the commons with one voice, are declared 
to have consented, at the king's request, that the lord de Coucy, 
who had married bis daughter, and was already possessed of estates 
in England, might be raised to the dignity of an earl, whenever the 
king should determine what earldom he would confer upon him (3). 
Under Richard II., the marquisate of Dublin is granted to Vere by 
full consent of all the estates. But this instrument, besides the 
unusual name of dignity, contained an extensive jurisdiction and 
authority over Ireland (4). In the same reign Lancaster was made 
duke of Guienne, and the duke of York's son created earl of Rut- 
land, to bold during his father's life. The consent of the lords and 
commons is expressed in their patents, and they are entered upon 
the roll of parliament (5). Henry Y . created his brothers didces 
of Bedford and Glocester, by request of the lords and commons (6). 
But the patent of Sir John Cornwall, in the lOtb of Henry VI,, 
declares him to be made Lord Fanhope, " by consent of the lords, 
in the presence of the three estates of parliament; " as if it were 
designed to shew thai the commons bad not at JegJstotiYe yoiqc in 
the creation of peers (7). 

(1) »0ftD»aeW'# HJC Of Jforfolk, Tol, m- V' 6W. (*) Vol. ill. p. tw. 
(folio edig (8) Id. p. S68. 26^. 

(«) Rot. Pari. Tol. III. p. k9T. (9) Vol, It. p. 17. 

I (9) vgi. iL p. no. (7) N' P- Ml' 
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And bx Mt«iit '^ mention I have made of creating peers by act of 
parliament has partly anticipated the modern form of 
letters patent, with which the other was nearly allied. The first 
instance of a barony conferred by patent was in the tenth year of 
Richard II., when Sir John Holt, a judge of the Common Pleas, 
was created Lord Beauchamp of Kidderminster. Holt's patent, 
however, passed while Richard was endeavouring to act in an 
arbitrary manner ; and in fact he never sat in parliament, having 
been attainted in that of the next year, by the nameof Sir JohnHolt. 
In a number of subsequent patents down to the reign ofHenry VII., 
the assent of parliament is expressed, though it frequently happens, 
that no mention of it occurs in the parliamentary roll. And in 
some instances, the roll speaks to the consent of parlisonent, where 
the patent itself is silent (1). 
Clergy ram- It is uow perhaps scarcely known by many persons 
1 to attend not unversed in the constitution of their country, that. 



pariitraent. fcesidcs the bishops and baronial abbots, the inferior 
clergy were regularly summoned at every parliament. In the wnfit 
of summons to a bishop, he is still directed to catise the dean of his 
cathedral church, the archdeacon of his diocese, with one proctor 
from the chapter of the former, and two from the body of his clergy, 
to attend with him at the place of meeting. This might by an in- 
observant reader be confounded with the summons to the convoca-" 
tion, which is composed of the same constituent parts, and by mo- 
dern usage is made to assemble on the same day. But it may easily 
be distinguished by this difference, that the convocation is provin- 
cial, and summoned by the metropolitans of Canterbury and York ; 
whereas the clause commonly denominated pra^munientes, (from its 
first word,) in the writ to each bishop, proceeds from the crown, 
and enjoins the attendance of the clergy at the national council of 
parliament (2). 

The first unequivocal instance of representatives appearing for 
the lower clergy is in the year 1255, when they are expressly named 
by the author of the Annals of Burton (3). They proceeded, there- 
fore, by a few years, the house of commons; but the introduction 
of each was founded upon the same principle. The king required 
I the clergy's money, but dared not take it without their consent (4). 
In the double parliament, if so we may call it, summoned in the 

(1) West's Inquiry, p. 68. This writer does not •constitntione, preBxed to Wllkins's Concilia. 1 1, 
allow that the king possessed the prerogatire of (8) I'Gale, Scriptores Rer. Anglle. t. li. p. 35S. 
creating new peers withoal consent of parliament. Hody, p. 84S. Atteitary (Rights of ConTocations, 
But Prynne, (ist Register, p. St5.) who generally p. 298. 815.) endearours to shew that the clergy 
adopts the same theory of peerage as West, had been represented In parliament from the coo- 
strongly asserts the contrary; and the party rlews quest, as well as before it. Many of the passages 
of the latter's treatise, which I mentioned abore, he quotes are very inconclusive ; bat possibly 
should be kept in sight. U was his object to prove, there may be some weight In one from Matthew 
that the pending bill to limit the members of the Paris, ad ann. 12^, and two or three writs of the 
peerage was conformable to the original constitih reign of Henry III. 
tton. (4) Hody, p. 881. Atterbory's Rights of ConT»- 

(S) Hody's History of Convocations, p. 12. Dis- c&tlons, p. 281. 

•eriftUo do autiquft ei inoderii4 Synodl ADgUoftoI ^ 
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eleventh of Edward I. to meet at Northampton and York, and 
divided according to the two ecclesiastical provinces, the proctors 
of chapters for each province, but not those of the diocesan clergy, 
-were summoned through a royal writ addressed to the archbishops. 
Upon account of the absence of any deputies from the lower clergy, 
these assemblies reftised to grant a subsidy. The proctors of both 
descriptions appear to have been summoned by the prsemunientes 
clause in the22d, 23d, 24th, 28th, and 35th years of the same king; 
but in some other parliaments of his reign the prsemunientes clause 
is omitted (1 ) . The same irregularity continued under his succes- 
sor ; and the constant usage of inserting this clause m the bishop's 
writ is dated from the twenty-eighth of Edward III. (2). 

It is highly probal)le, that Edward I., whose legislative mind 
was engaged in modelling the constitution on a comprehensive 
scheme, designed to render the clergy an eflective branch of parlia- 
ment, however their continual resistance may have defeated the 
accomplishment of this intention (3). We Gnd an entry upon the 
roU of his parliament at Carlisle, containing a list of aU the proc- 
tors deputed toit by the several dioceses of the kingdom. This may 
be reckoned a clear proof of their parliamentary attendance during 
his reign under the praemunientes clause ; since the province of 
Canterbury could not have been present in convocation at a city 
beyond its limits (4). And indeed if we were to found our judgment 
merely on the language used in these writs, it would be hard to 
resist a very strange paradox, that the clergy were not only one of 
the three estates of the realm, but as essential a member of the legis- 
lature by their representatives as the commons (5) . They are sum- 
moned in the earliest year extant, (23 E. I.) ad tractandum, ordi- 
nandum et faciendum nobiscum, et cum caeteris prsela tis, proceribus, 
acaliis incolis regni nostri ; in that of the next year, ad ordinandum 
de quantitate et modo subsidii; in that of the twenty-eighth, ad 
faciendum et consentiendum his, qu% tunc de communi consilio 
ordinari contigerit. In later times, it ran sometimes ad faciendum 
elconsentiendum, sometimes only ad consentiendum ; which, from 
the flfth of Richard 11. , has been the term invariably adopted (6). 
Now, as it is usual to infer from the same words when introduced 
into the writs for election of the commons, that they possessed an 
enacting power implied in the words ad faciendum, or at least to 
deduce the necessity of their assent from the words ad conscntien- 

(1) Hody, p. 386. Atterbary, p. Sft. the king's most homble subjects."* Burners Illst. 

(2) Hody, p. 891. of Reronnatlon, rol. II. Appendix, No. 17. This as- 

(3) Gilbert's Hist, of Exchequer, p. 47. ^ sertion that the cler^ had ever been associated 

(4) Rot. Pari. Tol. 1. p. 189. AMcrbury, p. 899. as one body with llie commons is not borne out 

(5) The lower honse of conrocalion, in is;7, ter- by any thing that appears on oor records, and is 
rlQed at the progress of reformation, petitioned, contradicted by many passages. But it Is said, 
that '• according to the tenour of the icing's writ, that the clergy were aclualiy so nnilcd nith the 
and the ancient customs of the realm, they might commons in the Irish parliament till tlie reforma- 
hare room and place, and be associated with the tion. Giliicrl's Hist, of the Exchequer, p. 57. 
commons in the nether house of this prcr.^nt par- (6) Hody, p. 892. 

Uament, as members of the coitfmoDwealth and 
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dmn, It should seem to follow, that the dergjr were invested, at a 
branch of the parliament, with rights no less extensive. It is to 
be considered, how we can reconcile these apparent attributes of 
political power with the unquestionable facts, that almost all laws, 
even while they continued to attend, were passed without their 
concurrence, and that, after some time, they ceased altogether to 
comply with the writ (1). 

The solution of this diflScuIty can only be found in that ostrange- 
ment from the common law and the temporal courts, which the 
clergy throughout Europe were disposed to affect. In tms country, 
their ambition defeated its own ends ; and while they endeavoured 
by privilejres and immunities to separate thenaselves from the peo- 
ple, they did not perceive that the line of demarcation thus strongly 
traced would cut them off from the sympathy of common interests. 
Every thing which they could call of ecclesiastical cognizance was 
drawn into their own courts ; while the administration of what they 
contemned as a barbarous system, the temporal law of the land, 
fell into the hands of lay judges. But these were men not less 
suhjtle, not less ambitious, not less attached to theu* profession than 
themselves ; and wielding, as they did in the courts of Westminster, 
the delegated sceptre of judicid sovereignty, they soon began to 
controul the spiritual jurisdiction, and to establish the inherent su^ 
premacy of the common law. From this time an inveterate ani* 
mosity subsisted between the two courts, the vestiges of which have 
only been effaced by the liberal wisdom of modem ages. The ge- 
neral love of the common law, however, with the great weight of 
its professors in the king's council and in parliament, kept the 
clergy in surprising subjection. None of our kings after Henry III. 
were bigots ; and the constant tone of the commons serves to shew, 
that the English nation was thoroughly averse to ecclesiastical in- 
fluence, whether of their own church or the see of Rome. 

It was natural therefore to withstand the interference of the 
clergy summoned to parliament in legislation, as much as that of 
the spiritual court in temporal jurisdiction. With the ordinary 
subjects, indeed, of legislation they had little concern. The op- 
pressions of the king's purveyors, or escheators, or oflBcers of the 
forests, the abuses or defects of the common law, the regulations 
necessary for trading towns and sea-ports, were matters that touched 
them not, and to which their consent was never required. And, 
as they well knew there was no design in summoning their at- 
tendance but to obtain money, it was with great reluctance that 
they obeyed the royal writ, which was generally obliged to be en- 
forced by an archiepiscopal mandate (2). Thus, instead of an as- 

(1) The prsBmonlcntes claase In a bishop's writ century, and gare their money only In convoct- 

of sninmons was so far regarded down to the Re- tlon. Since the Reformation, the clause has been 

formation, that proctors were elected, and their presenred for form merely in th0 writ. 'WilUat, 

names retarned upon the writ ; though the clergr DIssertatIo, ubi supra, 

neyer aUended from the beginning of the flfteentfi <t) Body, p. 396. WL e(o. In lSi», tbe deifT 
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^mbl9 of deputies from m estate of tbe rodm^they becaitieasyMi 
or convocation. And it seems probable that in most, if not all, 
instances where the clergy are said in the roll of parliament to have 
presented their petitions, or are otherwise mentioned as a delibe- 
rative body, we should suppose the convocation alone of the pro- 
vince of Canterbury to be intended (1 ) . For that of York seems to 
have been always considered as inferior, and even ancillary to the 
greater province, voting subsidies, and even assenting to canons, 
without deliberation, in compliance with the e^^ample of Caater-> 
Iniry (2) ; the convocation of which province consequently assumed 
the importance of a national council. But in either point of view, 
the proceedings of this ecclesiastical assembly, collateral {n a cer- 
tain sense to parliament, yet very intimately connected with it, 
whether sitting by virtue of the praemunientes clause or otherwise, 
deserve some notice in a constitutional history. 

In the sixth year of Edward III., the proctors of the dergy are 
specially inentioned, as present at the speech pronounced by the 
the king's commissioner, and retired, along with the prelates, to 
xxmsult together upon the business submitted to their deliberation. 
They proposed accordingly a sentence of excommunication against 
disturbers of the peace, which was assented to by the lords and 
commons. The clergy are said afterwards to have had leave, as 
well as the knights, citizens and burgesses, to return to their homes; 
the prelates and pe^ continuing with the king (3). This appear- 
ance qf the clergy in full parliament is not perhaps so decisively 
proved by any later record. But in the eighteenth of the same reign 
several petitions of the clergy are granted by the king and his . 
council, entered on the roll of parliament, and even the statute 
roll, and in some respects arc still part of our law (4). To these 
it seems highly probable that the commons gave no assent ; and 
they may be redtoned among the other infringements of their le- 
gislative rights. It is remarkable that in the same parliament the 
commons, as if apprehensive of what was in preparation, besought 
the king that no petition of the clergy might be granted, till he and 
his council should have considered whether it would turn to the 
prejudice of the lords or commons (5). 

A series of petitions from the clergy, in the twenty-fifth of Ed- 
ward til., had not probably any realassentof the commons, though 

proU»st eTon afalnst the recital of the klni't writ go quite so far, tud Atteitnry had a particular 
to the archbishop, directing him to summon the motive to enhance the influence of the conroca- 
clergy of his proTince. In his letters mandatory, tlon for Canterbury, 
declaring that the English clergy had not beenac- (2) Atterbury, p. 46. 
customed, nor ought by right, to be convoked by (8) Rot. Part. vol. It. p. 6*. 68. 
the liing's authority. Atterbury, p. MO. (4) 18 E. III. stat. 8. Rot. Pari. vol. U. p. 181. 
(1) Body, p. 425. Atterbury, p. 42. 233. The This is the parliament in which it is very doubtful 
latter seems to think that the clergy of both pro- whether any deputies from cities and boroughs 
Tinces never actually met In a national council or had a place. The pretended statutes were there- 
house of parliament, under the prtemunleotes fore every way null ; being falsely imputed to an 
writ, after the reign of Edward II., though the Incomplete parliament, 
proctors were duly returned. Bot Qody docs not (»} ibid. 
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it is once mentioned in the enacting words, when they were drawn 
into a statute (1 ) . Indeed the petitions correspond so little with the 
general sentiment of hostility towards ecclesiastical privileges ma- 
nifested by the lower house of parliament, that they would not 
easily have obtained i(s acquiescence. The convocation of the 
province of Canterbury presented several petitions in the fiftieth 
year of the same king, to which they received an assenting answer; 
but they are not found in the statute-book. This however pro- 
duced the following remonstrance from the commons at he next 
parliament : ^' Also the said commons beseech their lord the king, 
that no statute nor ordinance be made at the petition of the clergy, 
unless by assent of your commons ; and that your conmaM>ns be not 
bound by any constitutions which they make for their own profit 
without the commons' assent. For they will not be bound by any 
of your statutes or ordinances made without their assent (2)." The 
king evaded a direct answer to this petition. But the province of 
Canterbury did not the less present their own grievances to the 
king in that parliament, and two among the statutes of the year 
seem to be founded upon no other authority (3). 

In the first session of Richard II., the prelates and clergy of both 
provinces are said to have presented their schedule of petitions 
which appear upon the roll, and three of which are the foundation 
of statutes unassented to in all probability by the commons (4). If 
the clergy of both, provinces were actually present, as is here as- 
serted, it must of course have been as a house of parliament, and 
not of convocation. It rather seems, so far as we can trust to the 
phraseology of records, that the clergy sat also in a national as- 
sembly under the king's writ in the second year of the same king (5). 
Upon other occasions during the same reign, where the represen- 
tatives of the clergy are alluded to as a deliberative body, sitting at 
the same time with the parliament, it is impossible to ascertain its 
constitution ; and indeed even from those already cited, we cannot 
draw any positive inference (6) . But whether in convocation or in 

(1) 28 E. ni. stilt. S. been annulled, because the estate of clergy had 
(J) P. 868. The word they Is amblgoons; White- not been present thereat, the prelates and clergy 
locke (on parliamentary Writ, yoI. li. p. 8*6.) In- might make a proxy with safllclent power to con- 
terprets it of the commons : I should rather snp- sent In their name to all things done In this par- 
pose It to moan the clergy. liament. Whereupon the spiritual lords agreed to 
(8) 80 E. III. c. 4. and 6. intrust their powers to Sir Thomas Percy, and gave 
(4) Rot. Pari. Tol. III. p. IB. A nostre tres excel- him a procuration, commencing In the following 
lent seigneur le roy suppllent humblement ses de- words : " Nos Thomas Gantnar' ct Kobertus Ebor^ 
YOtes oratours, les prelats et la clergle de la pro- archiepiscopi, ac prielati et clerus utriusqtie 
Tince de Canterbtrs et d'Everwyk. stat. 1 Richard n. provincice Cantuaf et Ebof' jure ecclesiarum 
c. 13. 14. 18. But see Hody, p. 425.; Atterbury, nostrarum et temporalium earumdem habente* 
p. 829. jus interessendi in singulis parliamenlis domlnl 
(8) P. 87. nostrl regis et regnl AngllsB pro tempore celebran- 
(6} It might bo argued, frcm a passage In the dis, necnon tractandi et expcdlendi in eisdem 
parliament-roll of 21 R. II., that the clergy of both quantum ad singula in instanti parliaroento pro 
provinces Merc not only present, but that (hey statu et honore domini nostrl regis, necnon rega- 
were accounted an essential part of parliament In Use suss, ac quiele, pace, et tranqnillltate regni Ju- 
tcmporal mailers, which Is contrary to tiie whole dicialiter JusliQcandis, venerabiii vlro domino 
tenour of our laws. The commons ai'e there said Thomae de Percy miUll, nostram plenarle commit- 
to have prayed, that " whereas many judgments timus potestatem." It may be perceived bj theso 
«ad ordinaoces (ormerly made in parliament bad e^pre»slons, and more lUieqaiTocaUy by tb& nature 
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parVament, they certainly formed a legislative conncQ in ecdeslas^ 
tical matters by the advice and consent of vvhich alone, without 
thatof thecommons, (I can say nothing as to the lords,) Edward III. 
and even Richard II. enacted laws to bind the laity. I have men- 
tioned in a different place a still more conspicuous instance of this 
assumed prerogative ; namely the memorable statute against heresy 
in the second of Henry IV. ; which can hardly be deemed any thing 
else than an infringement of the rights of parliament, more clearly 
established at that time than at the accession of Richard II. Pe- 
titions of the commons relative to spiritual matters, however fre- 
quently proposed, in few or no instances obtained the king's assent 
so as to pass into statutes, unless approved by the convocation (1). 
But on the other hand, scarcely any temporal laws appear to have 
passed by the concurrence of Uie clergy. Two instances only, so 
far as I know, are on record : the parliament held in the 11th of 
Richard II. is annulled by that in the twenty-first of his reign, 
^^ with the assent of the lords spiritual and temporal, and the proc- 
tors of the clergy y and the commons (2) $ '' and the statute entailing 
the crown on the children of Henry IV. is said to be enacted on the 
petition of the prelates, nobles, dergy, and commons (3). Both 
these were stronger exertions of legislative authority than ordinary 
acts of parliament, and were very likely to be questioned in suc- 
ceeding times. 

The supreme judicature, which bad been exercised ,.^^^5,,^ ^ • 
by the king's court, was diverted, about the reign of the kiogg oowi. 
John, into three channels; the tribunals of King's Bench, ^' 
Common Pleas, and the Exchequer (4). These became the regular 
fountains of justice, which soon almost absorbed the provincial ju- 
risdiction of the sheriff and lord of manor. But the original in- 
stitution, having been designed for ends of state, police, and reve- 
nue, fuU as much as for the determination of private suits, still 
preserved the most eminent parts of its authority. For the king's 
ordinary or privy council, which is the usual style from the reign 
of Edward I., seems to have been no other than the king's court 
(curia regis] of older times, being composed of the same persons, 
and having, in a principal degree, the same subjects of deliberation. 
It consisted of the chief ministers ; as the chancellor, treasurer, Icrf'd 
steward, lord admiral, lord marshal, the keeper of the privy seal, 

of the fftse, that It wm th« Jadldtl power of pai^ (l) Alterborr, p. M6. 

liament, which the splrilnal lords delegated to (j) « jyeh. U. c. H. Bomet's Hist of Retoraa- 

their proxy. Many Impeachments for capital of- uon (toI. il. p. 47.) led me to this act, which I had 

fences were coming on, at which, by their canons, oTerlooked. 

the bishops could not assist But It cannererbe ,-. p^» ^„, ,„, ,,, _ -a. aii..k„» « «« 

conceded, that the Inferior clergy had any share («) »«*• ^^^' ^o»- •"• P- "«. Atlerbnry, p. «1. 

in this high judicature. And, upon looking atten- (4) The ensuing sketch of the Jurisdiction exer- 

tlTely at the words abore printed In Italics, It will cised by the king's council has been chiefly derived 

be etident that the spiritual lords holding by ba- from Sir Matthew Hale's Treatise of the JurisdictioB 

rony are the only persons designated ; whatever of the Lords' House In Parliament, published by 

nay have been meant by the singular phrase, as Mr. Hargrare. 

applied to them, clerus alriosqae provincin. Rot. 

pari, TOl. III. p. VA. 
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Ibe dmmberlain, treasurer, and comptroller of the household, the 
chancellor of the exchequer, the master of the wardrobe; and of 
the judges, king's sergeant, and attorney-general, the master of the 
rolls, and justices in. eyre, who at that tune were not the same as 
the judges at Westminster. When all these were called together, 
it was a full council ; but where the business was of a more coif- 
tracted nature, those only who were fittest to advise were sum- 
moned ; the chancellor and judges, for matter of law j the officers 
of state for what concerned the revenue or household. 

The business of this council, out of parliament, may be reiluced 
to two heads ; its deliberative office, as a council of advice, and its 
decisive power of jurisdiction. With respect to the first, it (*- 
viously comprehended all subjects of political deliberatiod, Which 
Were usually referred to it by the king : this being in fact the ad- 
ministration or governing Council of state, the distinction of a 
cabinet being introduced in comparatively modern times. But 
there were likewise a vast number of petitions continually presented 
to the council, upon which they proceeded no farther than to 
sort, as it were, and forward them by indorsement to the proper 
courts, or advise the suitor what remedy he had to seek. Thus 
some petitions are answered ; ^^ this cannot be done without a tleW 
law ; " some were turned over to the regular court, as the Chan- 
cery or king's bench ; some of greater moment were indorsed to be 
heard "before the great council;" some, concerning the king's 
. interest, where referred to the chancery, or select persons of file 
council. 

The coercive authority exercised by this standing cduticil ojf the 
king was far more important. It may be divided into acts legisla- 
tive and judicial. As for the first, many ordinances were made in 
council ; sometimes upoh request of the commons in parliament, 
who felt themselves better qualified to state a grievance than a 
remedy; sometimes without any pretence, unless the usage of go- 
vernment, in the infancy of our constitution, may be thought to 
afford one. These were always of a temporary or partial nature, 
and were considered as regulations not sufficiently important to 
demand a new statute. Thus, in the second year of Kichard It., 
the council, after hearing read the statute-roU of an act rpcently 
passed, conferring a criminal jurisdiction in certain cases upon 
Justices of the peace, declared that the intention of parliament, 
though not clearly expressed therein, had been to extend that 
jurisdiction to certain other cases omitted, which accordhsgly they 
caused to be inserted in the commissions made to these justices 
under the great seal (1). But they frequently so much exceeded 
what the growing spirit of public liberty would perinit, that it 
gave rise to complaint in parliament. The commons petition, in 
13 R. II., that "neither the chancellor nor the king's council, alter 
(ij Rot. pwi. Toi. m. p. 8*. 
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Uie dose of parliament, may make any ordinance against the com- 
tnon law, or tlie ancient customs of the land, or the statutes made 
heretofore of to be made in this parliament; but that the common 
kw have its course for all the people and no judgment be rendered 
Without due legal process." Tht; king answers, ''Let it be done 
aa has been usual heretofore, sating the prerogative ; and if any 
one is aggrieved, let him shew it specially, and right shall be done 
him (1)." This unsatisfactory answer proves the arbitrary spirit 
in which Richard was determined to govern. 

The judicial power of the council was in some instances (bunded 
tipon particular acts of parliament, giving it power to hear and de- 
termine certain causes. Many petitions likewise were referred to 
it from parliament, especially where they were left unanswered by 
reason of a dissolution. But, independently of this delegated au- 
thority, it is certain that the king's council did anciently exercise, 
as well out of parliament as in it, a very great jurisdiction, both in 
causes criminal and civil. Some, however, have contended, that 
whatey^ they did in this respect was illegal, and an encroachment 
upon the common law, and Magna Charta. And be the conmion 
law what it may, it seems an indisputable violation of the charter, 
in its most admirable and essential article, to drag men in questions 
of their freehold or liberty before a tribunal which neither granted 
them a trial by their peers, nor always respected the law of the 
land. Against this usurpation the patriots of those times never 
ceased to lift their voices. A statute of the Of th year of Edward III . 
provides that no man shall be attached, nor his property seized into 
the king's hands against the form of the great charter, and the law 
of the land. In the twentv-fiflh of the same king, it was enacted, 
that *^ none shall be taken by petition or suggestion to the king or 
his council, unless it be by indictment or presentment, or by writ 
original at the common law, nor shall be put out of his franchise 
or freehold, unless he be duly put to answer, and forejudged of 
the same by due course of law (2)." This was repeated in a short 
^Ct of the twenty-eighth of his reign (3) ; but both, in all probability, 
were treated with neglect ; for another was passed some years 
afterwards, providing that no man shall be put to answer without 
in*esentment before justices, or matter of reccu'd, ov by due process 
and writ original according to the old law of the land. The answer 
to the petition whereon this statute is grounded, in the parliament- 
roll, expressly declares this to be an article of the great charter (4). 

(i) ttot. I^ri. tol. til. p. Hfid. men at arms and other troops, connrmed the rea- 

(S) 2S It. in. sUit. 5. c. 4. See the pettUoh, Rot. sonable aid of the king's tenants fixed by 8 E. I., 

Hrl. tol. If. p. tiS., which extends fnrttier than and provided that the king's protection should not 

tb6 king's answer, or the statute. Probably this hinder civil process Or execution, 

finh statute of the SSth of Edward III. Is the most (3) 28 E. Ill c. S. 

ettenalTely beneficial ad in the whole body of our <4) 4S E. III. c. 3., and Rot. Pari. toL It. p. Sd5. 

laws, tt established certainty m treasons, regulated It is not surprising that the king's council should 

purveyance, prohtbtted iurbttrary Impirlsonment, have persisted In these transgressions of their 

and the determination of pleas of freehold before lawful authority, when we find a similar Jurisijic- 

the council, took away the compulsory floi^pg of tion usurped by the officers of inferior persons 
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Nothing, however, would prevail on the council to gurrender so 
eminent a power, and, though usurped, yet of so long a conti- 
nuance . Cases of arbitrary imprisonment frequently occurred, and 
were remonstrated against by the commons. The right of every 
freeman in that cardinal point was as indubitable, legally speaking, 
as at this day; but the courts of law were afraid to exercise their 
remedial functions in defiance of so powerful a tribunal. After 
the accession of the Lancastrian family, these, like other griev- 
ances, became rather less frequent; but the commons remonstrate 
several times, even in the minority of Henry VI., against the coun- 
cil's interference in matters cognizable at common law (1). In 
these later times, the civil jurisdiction of the council was princi- 
pally exercised in conjunction with the chancery, and accordingly 
they are generally named together in the complaint. The chan- 
cellor having the great seal in his custody, the council usually 
borrowed its process from his court. This was returnable into 
chancery even where the business was depending before the coun- 
cil. Nor were the two jurisdictions less intimately allied in their 
character, each being of an equitable nature ; and equity, as then 
practised, being little else than innovation and encroachment on 
the course of law. This part, long since the most important of 
the chancellor's judicial function, cannot be traced beyond the 
time of Richard II., when the practice of feoffments to uses having 
been introduced, without any legal remedy to secure the cestui 
que use, or usufructuary, against his feoffees, the court of chan- 
cery undertook to enforce this species of contract by process of its 
own (2). 

Such was the nature of the king's ordinary council in itself, as 
the organ of his executive sovereignty ; and such the jurisdiction 
which it habitually exercised. But it is also to be considered in its 
relation to the parliament, during whose session, either singly, or 
in conjunction with the lords' house, it was particularly con- 
spicuous. The great oflScers of state, whether peers or not, the 

Complaint is mode in the 181b of Richard n., that mlses of this liind, than to forget thera afterwards, 

men were compelled to answer before the council I do not understand the motlTe of this, 

of dt»er5 {ords and /adies. for their freeholds and (2) Hale's Jurisdiction of Lords' Hoose, p. 46. 

other matters cognisable at common law, and a Coke, t Inst. p. 663. The last author placet this a 

remedy for this abuse is given bj petition in chan- little later. There is a petition of the commoBs, 

eery, slat, l^ R. II. c. it. This act is conQrmed in the roll of the >th of Henry IV. p. 611., that 

with a penalty on its contniTeaers the next year, whereas many grantees and feoffees In trust for 

16 R. U. c. t. The private gaols which some^lords their grantors and feoffers, alienate or charge the 

were permitted by law to possess, and for which tenements granted, in tohit^ c<ue there it no re- 

there was always a provision In their castles, ena- medy, unlets one it ordered by parliament, that 

bled them to render this oppressive jurisdiction the king and lords would proride a remedy. This 

effectual. petition Is referred to the king's ooundl to advise 

of a remedy against the ensuing parliament. It 

(1) Rot. Pari. 17 R. U. vol. iil. p. S19.; i H. IV. may perhaps be inferred from hence, that the writ 

p. 607.; t H. VI. Tol. Iv. p. 189.; 8 H. VI. p. 29S.; of subpcBna out of chancery had not yet been ajH 

8 H. VI. p. 849.; 10 H. VI. p. 40S.; 15 H. VI. p. 501. plied to protect the cestui que use. But It is equally 

To one of these, (10 H. VI.} '' that none should be possible, that the commons, being disinclined to 

pot to answer for his freehold in parliament, nor what they would deem an Illegal innoTation, were 

before any court or council where such things are endeavouring to reduce these Oduclary estates 

not cognizable by the law of the land,'* the king within the pale of the common law, as was after- 

gave a denial. As tt was less usual to refuse pro- wards done by the statute of uses. 
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jadges, tbe king's sergeant, and attorney-general, were, from the 
earliest times, as the latter still continue to be, sammoned by spe- 
cial writs to the upper house. But while the write of a peer runs, 
ad tractandum nobiscum et cum ceteris praelatis, magnatibus et 
proceribus, that directed to one of the judges is only, ad tractandum 
nc^iscum et cum cseteris de concilio nostro ; and the seats of the 
latter are upon the woolsacks at one extremity of the house. 

In the reigns of Edward I. and II., the council appear to have 
been the regular advisers of the king in passing laws, to which 
the houses of parliament had assented. The preambles of most 
statutes during this period exj^ess their concurrence. Thus, the 
statute Westm. I. is said to be the act of the king, by his council, 
and by the assent of archbishops, bishops, abbots, frkxSj earls, 
barons, and all the commonalty of the realm being hither sum- 
mcmed. The statute of escheators, 29 E. I., is said to be agreed by 
the council, enumerating their names, all of whom appear to be 
judges or public officers. Still mwe striking conclusions are to 
be drawn from the petitions addressed to the council by both 
houses of parliament. In the 8th of Edward II. there are four 
petitions from the commons to the king and his council, one from 
the lords alone, and one in which both appear to have joined. Later 
parliaments of the same reign present us witt several more in- 
stances of the like nature. Thus in 18 E. II. a petition begins : 
^' To our lord the king, and to his council, the archbishops, bishops, 
prelates, earls, barons, and others ot the commonalty of England, 
shew,'' etc. (1). 

But from the beginning of Edward III.'s reign, it seems that the 
council and the lords' house in parliament were often blended to- 
gether into one assembly. This was denominated the great coun- 
cil, being the lords spiritual and temporal, with the king*s ordinary 
council annexed to them, as a council within a council. And even 
in much earlier times, the lords, as hereditary counsellors, were, 
either whenever they thought fit to attend, or on special sum- 
monses by the king, (it is hard to say which,) assistant members of 
this council, both for advice and for jurisdiction. This double 
capacity of the peerage, as members of the parliament or legislative 
assembly, and of the deliberative and judicial council, throws a 
very great obscurity over the subject. However, we find that 
private petitions for redress were, even under Edward I., pre- 
sented to the lords in parliament, as much as to the ordinary coun- 
cil. The parliament was considered a high court of justice, where 
relief was to be given in cases where the course of law was ob- 
structed, as well as where it was defective. Hence the intermis- 
sion of parliaments was looked upon as a delay of justice and their 
annual meeting is demanded upon that ground. ^' The king, ' 
says Fleta, ^^ has his court in his council, in his parliaments, in the 

(1) Rot. PtrL vol. i. p. lie. 
II. ' 11 
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presence of bishops, earb, barons, lords, and other wise men, 
where the donbtful cases of judgments are resc^Ted, and new re- 
medies are proTided against new injuries, and justice is rendered 
to every man according to bis desert (1)/' In the third year of 
Edward II., receivers of petitions began to be appointed at the 
opening of every parliament, who usually trannnitted them to the 
ordinary, but in some instances to the great councQ* These re- 
ceivers were conunonly three (or England, and Haree for Ireland, 
Wales, Gascony, and other fcnreign dominions. There were like- 
wise two correspondhig classes of auditors or triers of petitions. 
These consisted partly of bishops or peers, partly of judges and 
other members of the council ; and they seem to have been insti- 
tuted in order to disburthen the council, by giving answers to 
wme petitions. But about the middle of Edward III.'$ time, thqr 
ceased to act juridically in this respect, and confined themsdves 
to transmitting petitions to the lords of the council. 

The Great Council, according to the definition we have given, 
consisting of the lords spiritual and temporal, in conjunction with 
the ordiiuiry council, or, in other words, of all who were severally 
summoned to parliament, ex^cised a considerable jurisdiction, as 
well civil as criminal. In this jurisdiction, it is the opinion of 
Sir M. Hale, that ^e council, though not peers, had right of sn^ 
frage ; an opinion very probable, when we recollect that the coun- 
cil, by themselves, both in and out of parliament, possessed, in fact, 
a judicisd authority little inferior ; and that the king's (telegated 
sovereignty in the administration of justice, rather than any in- 
trinsic right of the peerage, is the foundation on which the judi- 
cature .of the lords must be supported. But in the time of Ed- 
ward III. or Richard II., the lords, by their ascendancy, threw 
the judges and rest of the council into shade, and took the decisive 
jurisdiction entirely to themselves, making use of their fcHTuer erf- 
leagues but as assistants and advisers, as they still continue to be 
held in all the judicial proceedings of that house. 

Those statutes which restrain the king's ordinary council frooi 
disturbing men in their freehold rights, or questioning them for 
misdemeanours, have an equal application to the lords' house in 
parliament, though we do not frequently meet with complaints of 
the encroachments made by that assembly. There was, however, 
one class of cases tacidy excluded from the operation of those acts 
in which the coercive jurisdiction of this high tribunal had great 
convenience ; namely, where the ordinary course of justice was so 
much obstructed by the defending party, through riots, combina- 
tions of maintenance, or over-awing influence, that no inferior 
court would .find its process obeyed. Those ages, disfigured, in 
their quietest season, by rapine and oppression, aSbrded no small 
number of cases Uiat called for this interpositton of a paramount 

(1) Hot. Pftri 1. ii. e. t. 
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authority (1). Tbey do not occur so frequently, however, in tho 
rolla of parliament after the reign of Henry lY. ; whether thif 
be attributed to the gradual course of civilization, and to the com^ 
parative prosperity which England enjoyed under the line of Lan- 
ca»ta», or rather to the discontinuance of the lords' jurisdiction, 
AnoUier indubitable branch of this jurisdiction was in writs of 
error : but it may be observed, that their determination was very 
fr^fuently left to a select committee of peers and counsellors. These 
loo cease almost entirely with Henry IV,, and were scarcely re- 
vived till the accession of James J. 

Some instances occur in the reign of Edward III., where records 
have been brought into parliament, and annulled with assent of 
the c(»mnons as well as the rest of the legislature (2). But these 
were attainders of treason, which it seemed gracious and solemn to 
veverte in the most authentic manner. Certainly the commons 
had neither by the nature of our constitution, nor the practice of 
parUament, any right of intermeddling in judicature } save where 
something was required beyond the existing law, or where, as in 
the statute of treasons, an authority of that kind was particularly 
reserved to both houses. This is fuUy acknowledged by themselves 
in the first year of Henry IV. (3). But their influence upon the 
balance of government became so commanding in a few years after- 
wards, that they contrived, as has been mentioned ahready, to 
have petitions directed to tbiBm rather than to the lords or coundl, 
and to transmit them either with a tacit approbation, or in the 
form of acts, to the upper house. Perhaps this encroachment of 
the commons may have contributed to the disuse of the k)rds' juris- 
diction, who would rather relinquish their ancient and honourable 
but laborious function, than share it with such bold usurpers. 

Although the restraining hand of parliament was 
continually growing moreefiEectual, and the notions of to!^7tb«goT«ra- 
legal right acquiring more precision from the time of "•JJ* ^ '***• 
B(fogna Gharta to the dvil wars under Henry VI., we 
may justly say, that the general tone of administration was not a 
little arbitrary. The whole fabric of English liberty rose step by 
step, through nmcb toil, and many sacriOces) eadi generation ad- 
ding some new security to the work, and trusting that posterity 
would perfect the labour as well as enjoy the reward. A time 
p^baps was even then foreseen, in the visions of generous hope, 

(1) mis If nnarkakly txpressed in one of (he Bot been pnt on hU tri«l. Tbe peers had tdjndfed 
articles afreed in parliament 8 H. YI. for the regu- liim to death in his absence, upon common noto- 
lation of the eoancil. *• Item, that alle the billes riety of his gnllt. 4 E. III. p. IS. In the same ses- 
that comprehend matters terminable atte the com- sion of IB E. III. the earl of Amnderg attainder 
mon lawe, shall be remitted ther to be determined; was also reversed, which had passed in 1 E. IIL, 
bat if so be, that the dlscresien of the counseiU when Mortimer was at the height of his power, 
fele to grete myght pn that o sydc, and nnmyght These precedents taken together seem to haye re- 
00 that other, or elles oth«r canse resonable yat suited from no partiality , lint a true sense of Justice 
sbtl mof e him." Ret. Pari. vol. ir. p. 8M. in respept of treasons, animaifld ^y ^ l^c^O^ ^- 

(2) The JudgmeBt against Mortimer was reversed tute. Rot. Pari. vol. ii. p. iS6. 
at the suit of his 8911, 29 R, Ilfr, W^vm N Iw4 (3) m- Pir|. toI. iii p' 427. 
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by the brave knights of parliament, and by the^ober sages of jus- 
tice, when the proudest ministers of the crown should recoil from 
those barriers, which were then daily pushed aside with impunity. 
There is a material distinction to be taken between the exercise 
of the king's undeniable prerogative, however repugnant to our 
improved principles of freedom, and the abuse or extension of it to 
oppressive purposes. For we cannot fairly consider as part of our 
ancient constitution, what the parliament was perpetually remon- 
strating against, and the statute-book is ftill of enactments to re- 
press. Doubtless the continual acquiescence of a nation in aii)i- 
trary government may ultunately destroy all privileges of positive 
institution, and leave them to recover, by such means as opportunity 
I shall ofifer , the natural and imprescriptftle rights for which human 
/ societies were established. And this may perhaps be the case at 
present with many European kingdoms. But it would be neces- 
sary to shut our eyes with deliberate prejudice against the whole 
tenour of the most unquestionable authorities, against the petitions 
of the commons, the acts of the legislature, the testimony of histo- 
rians and lawyers, before we could assert that England acquiesced 
in those abuses and oppressions, which it must be confessed she 
was unable fully to prevent. 

The word prerogative is of a pecidiar import and scarcely under- 
stood by those who come from the studies of political philosophy. 
We cannot define it by any theory of executive functions. All these 

V y may be comprehended in it, but also a great deal more. It is best 

V /v^^^^V^ to be understood by its derivation ; and has been said to be 
/ that law in case of the king which is law in no case of the subject (1). 

/ Of the higher and more sovereign prerogatives, I shall here say 
nothing : they result from the nature of a monarchy, and have 
nothing very peculiar in their character. But the smaller rights of 
the crown shew better the original lineaments of our constitution. 
It is said commonly enough, that all prerogatives are given for the 
subject's good. I must confess that no part of this assertion cor- 
responds with my view of the subject. It neither appears to me 
that these prerogatives were ever given, nor that they necessarily 

C redound to the subject's good. Prerogative, in its old sense, might 
be defined an advantage obtained by the crown oyer the subject, 
in cases where their interests came into competition, by reason of 
its greater strength. This sprang from the nature of the Norman 
government, which rather resembled a scramble of wild beasts, 
where the strongest takes the best share, than a system founded 
upon principles of common utility. And, modified as the exercise 
of most prerogatives has been by the more liberal tone which now 
pervades our course of government, whoever attends to the com- 
mon practice of courts of justice, and still more, whoever consults 
the law-books, will not only be astonished at their extent and 

(1) filaokstone's Comment, from Finch, yol. i. c. 7. 



(f 



PART ni.] DURING THE MIDDLE AGES. 165 

multiplidty, but very frequently at their injustice and severity. 

ThQ real prerogatives that might formerly be exerted 
were sometimes of so injurious a nature that we can ^^•^*^*- 
hardly separate them from their abuse : a striking instance is that 
of purveyance, which wiQ at once illustrate the definition above 
given of a prerogative, the limits within which it was to be exer- 
cised, and its tendency to transgress them. This was a right of 
purchasing whatever was necessary for the king's housdidd, at a 
fair price, in preference to every competitor, and without the con- 
sent of the owner. By the same prerogative, carriages and horses 
were impressed for the king's journeys, and lodgings inrovided for 
his attendants. This was defended on a pretext of necessity, or at 
least of great convenience to the sovereign, and was both of high 
antiquity and universal practice throughout Europe. But the royal 
purveyors had the utmost temptation, and doubtless no small store 
of jMrecedents, to stretch this power beyond its legal boundary ; and 
not only to fix their own price too low, but to seize what they want- 
ed without any payment at all, or with tallies which were carried 
in vain to an empty exchequer (1). This gave rise to a number of 
petitions from the commons, upon which statutes were often 
framed ; but the evil was almost incurable in its nature, and never 
ceased till that prerogative was itself abolished. Purveyance, as 
I have already said, may serve to distinguish the defects from the 
abuses of our constitution. It was a reproach to the law, that men fN /// 
should be compelled to send-Oieir goods without their consent ; it ^-^•'^^'^ 
was a reproach to the administration, that they were deprived of 
them without payment. 

The right of purchasing men's goods for the use of the king was 
extended by a sort of analogy to their labour. Thus Edward III. 
announces to all sheriffs, that William of Walsingham had a commis- 
sion to collect as many painters as might suffice for ^^our works in 
St. Stephen's chapel, Westminster, to be at our wages as long as 
shall beueccssary ; " and to arrest and keep in prison sll who should I 
refuse or be refractory ; and enjoins them to lend their assistance (2) . i 
Windsor Gastie owes its massive magnificence to labourers impress- \ 
ed from every part of the kingdom. There is even a commission 
from Edward lY . to take as many workmen in gold as were want- 
ing, and employ them at the king's cost upon the trappings of him- 
self and his household (3) . 

(1) Letters are directed to all the sheriffs, f E. I., large quantlUes of wool, which he sold beyond 

enjoining them to send up a certain namber of sea, as well as provisions for the supply of his 

beeves, sheep, capons, etc. for the king's coronar army. In both cases the proprietors had tallies, or 

tlon. Rymer, Tol. ii. p. 21. By the statute 21 other securities ; but their despair of obtaining 

Edw. ni. c. 12. goods taken by the purveyors were payment gave rise, in 1339, to an insurrection, 

to be paid for on the spot, if under twenty shit- There is a singular apologetlcal letter of Edward 

lings value, or within three months' time, if above to the archbishops on this occasion. Rymer, t. t. 

that value. But it is not to be Imagined that this p. 10. See also p. 73., and KnyghtOD, col. 2S70. 

law was or could be observed. (2) Rymer, t. vl. p. M7. 

Edward III., impelled by the exigencies of his (S) Idem, t. xi. p. 882. 
French war, went still greater lengths, and seized 
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Abuses or fetid.1 AttotbeT dass of abmcsinthn^tely connected with m- 
"s**** questionable, though oppressive, rights of the crown, 
originated in the feudal tenure ivhich bound all the lands of the 
kingdom. The king had indisputably a right to the wardship of Us 
tenants in chivalry, and to the escheats or forfcitm^es of persons 
dying without heirs or attainted for treason. But his ofiicers, under 
pretence of wardship, took possession of lands not held immediatdy 
of the crown, claimcN] escheats wherearight heir existed, and seized 
estates as forfeited, which were protected by the statute of entails. 
The real owner had no remedy against thto dispossession, trnt to 
prefer his petition of right in chancery, or which was {Mrobatdy 
more effectual, to procure a remonstrance of the house of comtnons 
in his favour. Even where justice was finally rendered to hinl, he 
had no recompense for his damages; and the escheators weren(H 
less likely to repeat an iniquity by which they could not pa-sonally 
su^. 
Foresutwi "^^ diartcr of the forests, granted by Henry III. 

ores twi. ^^^^^ ^^j^ Magna Charta (1), had been designed to 
crush the flagitious system of oppression, which prevailed in those 
flivourite haunts of the Norman kings. They had still, however, 
their peculiar jurisdiction, though, from the time at least of Mr 
ward III., subject in some measure to the controul of the king's 
bench (2). The foresters, I suppose, might find a compensatioa 
for their want of the common law, in that easy and licentious way 
of life which they affected; but the. neighbouring cnltivat<H*8 fre^ 
quently suffered from the king's officers, who attempted to recover 
those adjacent lands, or, as they were called, purlieus, which had 
been disafforested by the charter, and protected by frequent peram- 
bulations. Many petitions of the commons relate to this grievance. 

The constable.and marshal of England possessed a jurisdiction, 
the proper limits whereof were sufficiently narrow, as it seems to 
jDrisdictton of ^^^^ extended only to appeals of treason committed 
tiie comtabie «id bcyoud sca, which were determined by combat, and to 
"^'*** military offences withm the realm. But these high of- 

ficers frequently took upon them to inquire of treasons and felonies 
cognizable at common law, and even of civil contracts or tres- 
passes. This is no bad illustration of the state in whidi our ocm- 
stitution stood under the Plantagenets. No colour of right or of 
supreme prerogative was set up to justify a procedure so mani- 
festly repugnant to the great charter. For all remonstrances against 

(1) Matthew Paris asserts, that John granted a the king, says the author of the Dtatogne on the 

separate forest-charter, and supports his position Exchequer under Henry tt., Is gotemed by its own 

by inserting that of Henry in. at foil length. In laws, not founded on the common law of the land, 

fact, the clauses relating to the forest were incor- but the Toluntary enactment of princes ; so that 

porated with the great charter of John. Such an whatever Is done by that law is reckoned not legal 

error as this shews the precarionsnesf of histo- In itself, bnt legal according to forest law, p. St. 

rical testimony, even where it seems to be best non jostom absolute, sed Jnstum seoandura legem 

grounded. forestn dicatur. I belleTe my translation otjustum 

(«) Coke, 4th Inst. p. 294. The forest domain of is right ; for he is not writing satirically. 



9km m.] DURING THE BIIDDLE AGES. KTT 

these encroaehmenlt, the king gave promises in return ; and a sta- 
tute ^as enacted, in the 13th of Richard II., declaring the bounds 
of the constable and marshal's jurisdiction (1). It could not be 
dented, therefore, that all infringements of these acknowledged 
limits were illegal, even if they had a hundredfold moreactual pre- 
cedents in their favour than can be supposed. But the abuse bjr no 
means ceased after tbe passing of this statute, as several subsequent 
petitions that it might be better regarded will evince. One, as it 
contains a special instance, I shall insert. It is of the fifth year of 
Henry lY. '^ On several supplications and petitions made by the 
commons in parliament to our lord the king for Bennet Wilman, 
who is accused by certain of his ill-wishers, and detained in prison, 
and put to answer before the constable and marshal^ against the 
statutes and the common law of England, our said lord the king, 
by the advice and assent of the lords in parhament, granted that 
the said Bennet should be treated according to the statutes and com- 
mon law of England, notwithstanding any commission to the con- 
trary, or accusation against him made before the constable and 
marshal." And a vnrK was sent to the justices of the king's bench 
with a copy of this article from the roll of parliament, directing 
them to proceed as they shpU see fit, according to the laws and 
customs of England (2). 

It must appear remarkable, that, in a case so manifestly within 
their competence, the court of king's bench should not have issued 
a writ of habeas corpus, vdtbout waiting for what may be consi- 
dered as a particular act of parliament. But it is a natural efiect of 
an arbitrary administration of government to intimidate courts of 
justice (3). A negative argument, founded upon the want of legal 
precedent, is certainly not conclusive, when it relates to a distant 
period, of which all the precedents have not been noted ; yet it 
must strike us, that in the learned and zealous arguments of 
Sir Robert Cotton, Mr. Selden, and others, against arbitrary 
imprisonment, in the great case of the habeas corpus, though 
the statute law is full of authorities in their favour, we find no 
instance adduced, earlier than the reign of Henry VII., where the 
king s bench has released, or even bailed, persons committed by 
the council, or the constable, though it is unquestionable that such 
committrls were both frequent and illegal (4) . 

(1) 13 R. II. c 9. directs tbe parliameikt of Paris to pay no regard to 

(2) Rot Pari. Tol. tii. p. KSO. any lotters under his seal saspendlng the course of 
(8) The apprehension of this compliaat spirit in legal pn>cedore, bat to consider them as surrepti- 

the ministers of Jnstioa led to an excellent ae( In tloollf obtained. Ylllaret. t. x. p. ITS. This ordi- 

1 E. IIL c. 8. that the Judges shall not omit to do nance, which was sedulously observed, tended 

right for any command under tite great or prity rery much to confirm Oe independeilce and inte- 

aeal. And the conduct of Richard II., who sought grii^ of that tribunal. 

absolute power by corrupting or Intimidating them, (4) Cotton's Posthuma, p. SSI. Howell's State 

prodnced another statute in the eleventh year of Triali, vol. HI. p. 1. Hume quotes a grant of the 

bis reign, (c. 10.) providing that neither letters of oiTice of constable to the earl of Rivers in 7 

the king's signet nor of the privy seal should from Edw. IV., and infers, unwarrantably enough, that 

thenceforth be sent in disturbance of the law. An " its authority was in direct contradiction to 

ordinance of Charles V., king of France, ih 1369, Hagiui Gh&rta» «Bd it It evident that bo regilar 
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If I have Ciithfidly represented thus far the history of ow coiisti- 
tatioo, its essential character ^ill appear to be a monardiy greatly 
limited by law, though retaining much power that was ill calculated 
to promote the public good, and swerving continually into an 
irregular course, which there was no restraintadequate to correct. 
But of all the notions that have been advanced as to the theory of 
this constitution, the least consonant to law and history is that which 
represents the king as merely an hereditary executive magistrate, 
the first officer of the state. What advantages might result (rom 
such a form of government, this is not the pbce to discuss. But 
it certainly was not the ancient constitution of England. There 
was nothing in this, absolutely nothing, of a republican appearance. 
All seemed to grow out of the monarchy, and was referred to i\» 
advantage and honour. The voice of supplication, even in the 
stoutest disposition of the commons, was always humble; the pre- 
rogative was always named in large and pompous expressions. 
Still more naturally may we expect to find in the law-books even 
an obsequious deference to power ; from judges who scarcely ven* 
tured to consider it as their duty to defend the subject's freedom, 
and who beheld the gigantic image of prerogative, in the full pky 
of its hundred arms, constantly before their eyes. Through this 
monarchical tone, which certainly pervades all our legal authori- 
ties, a writer like Hume, accustomed to philosophical liberality as 
to the principles of government, and to the democratical language 
which the modern aspect of the constitution and the liberty of 
printing have produced, fell hastily into the error of believing that 
all limitations of royal power during the fourteenth and fifteenth 
centuries were as much unsettled in law and in public opinion, as 
they were liable to be violated by force. Though a contrary posi- 
tion has been sufficiently demonstrated, I conceive by the series of 
parliamentary proceedings which I have already produced, yet 
there is a passage in Sir John Fortescue's treatise Be Laudibus Le- 
gum AnglisB, so explicit and Weighty, that no writer on the English 
constitution can be excused from inserting it. This eminent 
person, having been chief justice of the king's bench under 
Henry VI,, was governor to the young prince of Wales during his 
retreat in France, and received at his hands the office of chancellor. 
It must never be forgotten, that in a treatise purposely composed 
for the instruction of one who hoped to reign over England, the li- 

liberty could rabftit with it It inTo1r«« a full tion. Attd the chief crimiial matter reserred by 

dleutorial power, continually snbsiitint in the lav to the court of this officer was treason cob- 

state." Hist, of England, c. tt. But by the rery milted out of the liinfdom. In Tiotont and rero- 

words of ibis patent the Jurisdiction given was lutionary seasons, such as the commencement of 

only over such causes quie in curiA constabularii Edward IV. 's reign, some persons were tried by 

Anglin ab antlquo, vis. tempore dicti Gulielmi martial law before the constable. Bnt in general, 

conquestoris, sen allquo tempore citrli, tractarl^ the exercise of criminal justice by this tribunal, 

audiri, examinari, ant decidi consneTcrunt ant though one of the abuses of the times, cannot be 

jure debueront out debent. These are expressed, said to warrant the strong language adopted by 

though not very perspicuously, in the statute 18 Hame. 
Ric. u. c. 1., that declaret the conytoble's Jurisdic- 
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mitatioBs of gOYernmeiit are enforced as strenuously by F<»rte8cue, 
as some succeeding kwyers have inculcated the doctrines of arbi^ 
trary prerogative. 

^^ A king of England cannot at his pleasure make 
any alterations in the laws of the land, for the nature teSlie? d°ortriM 
of his government is not only regal, but political. Had "nrtitoSo^"^*^** 
it been merely regal, he would have a power to make 
what innovations and alterations he pleased in the laws of the 
kingdom, impose tallages and other hardships upon the people 
whether they would or no, without their consent, which sort of 
government the civil laws point out, when they declare Quod 
principi placuit, legis habet vigorem. But it is much otherwise 
with a king whose government is political, because he can neither 
make any alteration or change in the laws of the realm without 
the consent of the subjects, nor burthen them against their wills 
with strange impositions, so that a people governed by such laws as 
are made by their own consent and approbation enjoy their pro- 
perties securely, and without the hazard of being deprived of them, 
either by the king or any other. The same things may be effected 
under an absolute prince, provided he do not degenerate into the 
tyrant. Of such a prince, Aristotle, in the third of his Politics, 
says, ' It is better for a city to be governed by a good man, that by 
good laws.' But because it does not always happen, that the person 
presiding over a people is so qualified, St. Thomas, in the book 
which he writ to the king of Cyprus, De Regimine Principum, 
wishes, that a kingdom could be so instituted, as that the king 
might not be at liberty to tyrannize over his people ; which only 
comes to pass in the present case; that is, when the sovereign 
power is restrained by political laws. Rejoice, therefore, my good 
prince, that such is the law of the kingdom to which you are to in- 
herit, because it will afford, both to yourself and subjects, the 
greatest security and satisfaction (1)." 

The two great divisions of civil rulfe, the absolute, or regal, as 
he calls it, and the political, Fortescue proceeds to deduce from the 
several originals of conquest and compact. Concerning the latter, 
he declares emphatically, a truth not always palatable to princes, 
that such governments were instituted by the people, and for the 
people's good; quoting St. Augustine for a similar definition of a 
political society. ^^ As the head of a body natural cannot change 
its nerves and sinews, cannot deny to the several parts their proper 
energy, their due proportion and aliment of blood ; neither can a 
king, who is the head of a body politic, change the laws thereof, 
nor take from the people what is theirs, by right, against their 
consent. Thus you have, sir, the forma] institution of every poli- 
tical kingdom, from whence you may guess at the power which a 
king may exercise with respect to the laws and the subject. For 

(1) Fortescue, Dc Laadibas Legum Anglfee, c. 9. 
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he is lippointed to protect his sutqeets in their liTei, properties, 
and laws ; for this very end and purpose he has the ddegatkm of 
power from the people, and he has no just claim toany otbar power 
but this. Wherefore, to give a brief answer to that question of 
yours, concerning the different powers which kings claim over 
their subjects, I am firmly of opinion that it arises soMy from the 
different natures of their original instituticm, as you may easilj 
collect from what has been said. So the kingdom of England had 
' its (Hriginal from BTuto and the Trojans, who attended him from 
Italy and Greece, and became a mixt kind of gOTernmeiit, com- 
pounded of the regal and political (1)/' 
crroiieoiu Tt«w0 It would occupy too much space to quote eyery other 

taken by uvim. paggage of the same nature in this treatise of For tescne, 
and in that entitled, Of the I^fference between an Absolute and 
Limited Monarchy, which, so far as these points are cDncerned, is 
nearly a translation from the former (2). But these, corroborated 
as they are by the statute-book and by the rolls of parUament^are 
surely conclusive against the notions which pervade Mr. Home's 
History . I have already remarked that a sense of the glaring pre- 
judice by which some Whig writers had been actuated, in repre- 
senting the English constitution from the earliest times as nearly 
arrived at its present perfection, conspired with certahi prepossM^ 
sions of his own to lead this eminent historian into an eqoal^ 
erroneous system on the opposite side. And as be traced the 
stream backwards, and came last to the times of the Plantagenet 
dynasty, With opinions already biassed and even pledged to the 
world in his volumes of earlier publication, he was prone to seiie 
hold of, and even exaggerate, every circumstance that indicated 
immature civilization, and law perverted or infringed (3). Tothis 
his ignorance of English jurisprudence, which certainly in some 
measure disqualified him from writing our history, did not a little 
contribute ; misrepresentetions frequently occurring in his work, 
wUch a moderate acquaintance with the law of the land would have 
prevented. 

Instances of 11- ^^ ** ^ hOHOurable circumstance to England that 
legal oondeniial the history of uo Other country presents so few 
tionrara. ingtauces of illegal condannations upon political 

(1) ForteMoe, Ibid. c. 18. Mr. Home has noUeed this proTlston, Hf " i^^ 

(i) The latter treatise harinf been written under an accuracy beyond what was to be etp^^^ 

Edward IV., whom Fortescne, as a restored Lan- those rude tiroes." In this epithet we see «w 

castrian, would be anxious not to offend, and whom foundation of hit mlttalKei. The age of atehardU. 

In fact he tooJi some pains to conciliate both in might perhaps be called mde in some ^P^ 

Ibis and other writings, it is erident, that the prin- But assuredly In prudent and otrcomspeet peroep- 

dples of limited monarchy were as fully recognised tion of consequences, and an accurate use of lal- 

In his reign, whatever particular acts of violence gnage, there could be no reason why It ehouW ^ 

might occur, as they had been under the Lanca*- deemed inferior to our own. If Mr. Hume Ma 

trlan princes. ever deigned to glance at the legal declsIoMj- 

(8) The following is one example of these prejn- ported in the year-books of those times, he ween 

dices : In the 9th of Richard II. a tax on wool have been surprised, not only at the utmost o^J"- 

' granted till the ensuing feast of St. John Baptist racy, but at a subtile refinement in verbal lopC 

was to be intermitted from thence to that of St. which none of his own netapbyslMl ireifuei 

Peter, and then to recommence ; that it might not could surpass, 
be claimed w a right Rot Piurl. rel. Ui. p. ii». 
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clidrgf^. 1 he jtidtdat torture was hardly known and never recog- 
nized by law (1). The sentence in capital crimes, fixed unaltera- 
bly by custom, allowed nothing to vindictiveness and indignation. 
There hardly occurs an example of any one being notoriously put to 
death without form of trial, except in moments of flagrant ciyQ war. 
If the rights of juries were sometimes evaded by irregular juris- 
dictions, they were at least held sacred by the courts of law : and 
through all the vicissitudes of civil liberty, no one ever questioned 
the prhnary right of every 4ireeman^ handed down from his Saxon 
forefathers, to the trial by his peers. A just regard for public 
safety prescribes the necessity of severe penalties against rebellion 
and conspiracy; but the interpretation of these offences, when en- 
trusted to sovereigns and their counsellors, has been the most tre- 
mendous instrument of despotic power. In rude ages, even though 
a general spirit of political liberty may prevail, the l^al character 
of treason will commonly be undefined; nor is it the disposition 
of lawyers to give greater accuracy to this part of criminal juris- 
prudence, llie nature of treason appears to have been subject to 
taauch uncertainty in England before the statute of Edward III. If 
that memorablelaw did not give all possible precision to the Offence, 
which we must certainly allow, it^prevented at least those stretches 
of vindictive tyranny which disgrace the annp^s of other countries. 
The praise, however, must be understood as comparative. Some 
cases of harsh if not illegal convictions could hardly fail to occur, in 
times of violence and during changes of the reigning family. Per- 
haps the circumstances have now and then been aggravated by 
historians. Nothing could be more illegal than the conviction of 
the earl of Cambridge and Lord Scrop in 1415, if it be true, accord- 
ing to Carte and Hume, that they were not heard in their defence. 
But, whether, this is to be absolutely inferred flrom the record (2), 
is perhaps open to question. There seems at least to have been 
no sufScient motive for such an irregularity ; their participation in 
a treasonable conspiracy being manifest from their own confession. 
The proceedings against Sir JohnMortimer in the 2d of Henry VI . (3) 
are called by Hume highly irregular and illegal. They were, 
however, by act of attainder, which cannot well be styled illegd. 
Nor are they to be considered as severe. Mortimer had broken out 
of the Tower, where he was confined on a charge of treason. This 
was a capital felony at common law ; and the chief irregularity seems 
to have consisted in having recourse to parliament in order to at- 

(1) During the famoiif process against the knights this means, licit hoc in regno Anglio Hunquum 

iMnplars in the reign of Edward tl., the arohb(sho|> visum fuerit o«I awiitum f Et si torqcendi snnt, 

of Torli, hating talten the examination of certain utriim per clericos vel laicos ? Et dato, qo6d 

templars in his prOYluce, felt some doubts which nullus omnind tortor inveniri valeat In Anglift, 

he Ikroponntfed to sereral monasteries and di Tines, vtrtm pro tortorlbos mitlendum sit ad partAs 

Most of these relate to the main subject. Bat one transmarina^f Walt. Hemingford, p. 156. 

question, fitter indeed for lawyers than theolo> (9} Rot. Part. vol. ir. p. 65. 

gtans, was, whereas maBy would mot oonfesi (S) id. p. Mt. 
wit**oni tiOr**ire, w*)et**er he 0<gM maHe use of 
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taint him oT treason, when be had already forfeited his life by an- 
other crime. 

I would not willingly attribute to the prevalence of Tory dispo- 
sitions what may be eiqplained otherwise, the progress which 
Mr. Hume's historical theory as to our constitution has been gra- 
dually making since its publication. The tide of opinion, which 
since the Revolution, and indeed since the reign of James I., had 
been flowing so strongly in favour of the antiquity of our liberties, 
now seems, among the higher and more literary classes, to set 
pretty decidedly the other way. Though we may still sometimes 
hear a demagogue chattering about the wittenagemot, it is far more 
usual to find sensible and liberal men who look on Magna Gharta 
itself as the result of an uninteresting squabble between the king 
and his barons. Acts of force and injustice, which strike the cur- 
sory inquirer, especially if he derives his knowledge from modem 
compilations, more than the average tenour of events, are selected 
and displayed as fair samples of the law and of its administration. 
We are deceived by the comparatively perfect state of our present 
liberties, and forget that our superior secmrity is far less owing to 
positive law, than to the controul which is exercised over govern- 
ment by public opinion through the general use of printing, and to 
the diffusion of liberal principles in policy through the same means. 
Thus, disgusted at a contrast which it was hardly candid to institute, 
we turn away from the records that attest the real, though imper- 
fect, freedom of our ancestors ; and are willing to be persuaded, 
th^t the whole scheme of English polity, till the commons took on 
tbemselves to assert their natural rights against James I., was at 
best but a mockery of popular privileges, hardly recognized in 
theory, and never regarded in effect. 

This system, when stripped of those slavish inferences that 
Brady and Carte attempted to build upon it, admits perhaps of no 
essential objection but its want of historical truth. God forbid 
that our rights to just and free government should be tried by a 
jury of antiquaries ! Yet it is a generous pride that intertwines the 
consciousness of hereditary freedom with the meipory of our an- 
cestors ; and no trifling argument against those who seem indiffe- 
rent in its cause, that the character of the bravest and most virtuous 
among nations has not depended upon the accidents of race or cli- 
mate, but been gradually wrought by the plastic influence of civil 
rights, transmitted as a prescriptive inheritance through a long 
course of generations. 

causes tending ^y ^^^^ mcaus thc Euglish acquircd and preserved 
to form the con- this political liberty, which, even in the fifteenth cen- 
tury, was the admiration of judicious foreigners (t)i 
is a very rational and interesting inquiry. Their own serious and 

'(1) Philip de Comincs takes several opportanillcs of testifying bis esteem for the English gorerif 
ment. See particularly i. iv. c. i. and 1. t. c. xIx. 
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steady aUachment to the laws must always be reckoned among the 
principal causes of this blessing. The civil equality of all freemen 
below the rank of peerage, and the subjection of peers themselves 
to the impartial arm of justice, and to a just share in contribution 
to public burthens, advantages unknown to other countries, tended 
to identify the interests and to assimilate the feelings of the aristo- 
cracy with those of the people ; classes whose dissension and jea- 
lousy have been in many instances the surest hope of sovereigns 
aiming at arbitrary power. This freedom from the oppressive 
superiority of a privileged order was peculiar to England. In 
many kingdoms the royal prerogative was at least equally limited. 
The statutes of Aragon are more full of remedial provisions. The 
right of opposing a tyrannical government by arms was more fre- 
quently asserted in Geistile. But no where else did the people possess 
by law, and I think upon the whole, in effect, so much security for 
their personal freedom and property. Accordingly, the middling 
ranks flourished remarkably, not only in commercial towns, but 
among the cultivators of the soil. *' There is scarce a small village," 
says Sir J. Fortescue, '^ in which you may not find a knight, an 
esquire, or some substantial householder ( paterfamilias ), com- 
monly called a frankleyn (1), possessed of considerable estate j be- 
sides others who are called freeholders, and many yeomen of estates 
sufficient to make a substantial jury." I would, however, point 
out more particularly two causes which had a very loading efficacy 
in the gradual development of our constitution; first, the schemes 
of continental ambition in which our gOYcrnmentwaslong engaged; 
secondly, the manner in which feudal principles of insubordination 
and resistance were modified by the prerogative of the early Nor- 
man kings. 

1 . At the epoch when William the Conqueror ascended the throne, 
hardly any other power was possessed by the king of France than 
what he inherited from the great fiefs of the Capetian family. War 
with such a potentate was not exceedingly to be dreaded, and Wil- 
liam, besides bis immense revenue, could employ the feudal services 
ofhis vassals, which were extended by him to continental expedi- 
tions. These circumstances were not essentially changed till after 
the loss of Normandy ; for the acquisitions of Henry II. kept him 
fully on an equality with the French crown, and the dilapidation 
which had taken place in the royal demesnes was compensated by 
several arbitrary resources that filled the exchequer of these mo- 
narchs. But in the reigns of John and Henry III., the position of 

(1) By a frankleyn !n this place we are to under-. The hnention of Chaucer leads me to add, that 
Bland what we call a country squire, llice the franli* the prologue to his Canterbury Tales is of itself a 
ley n of Chancer ; for the word esqnire in Fortes- continual testimony to the plenteous and comfort- 
cue's time was only used in Its limited sense, for able situation of the middle ranlcs in Enfland, as 
the sons of peers and Itnights, or such as had ob- well as.to that fearless independence and frequohk 
tained the title by creation or some other legal originality of character amongst tham, which li- 
berty and competence bant conapireQ to prtHtuce. 
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England or rather of its sovereign with respect to France, uwler- 
went a very disadvantageous change. The loss of Normandy severed 
the connexion between tbc EngUsh nobility and the Continent ; they 
had no longer estaties to defend, and took not sufBcient interest in 
the concerns of Guienne, to Oght for that province at their own 
cost* Tbeir feudal service was now commuted for an escuage, 
which fell very short of the expenses incurred in a protracted 
campaign. Tallages cf royal towns and demesne lands, extortion 
of money from the Jews, every feudal abuse and oppression, were 
tried in vain to replenish the treasury, which the defence of Elea- 
nor's inheritance against the increased energy of France was con- 
stantly exhausting. Even in the most arbitrary reigns, a general 
tax upon landholders, in any cases but those prescribed by the feudal 
law, had not been ventured ; and the standing bulwark of Magna 
Charta, as well as the feebleness and unpopularity of Henry Illt, 
made it more dangerous to violate an established principle. Sub- 
sfdies were therefore constantly required ; but for these it was ne- 
cessary for the king to meet parliament, to hear their complaints, 
and, if he could not elude, to acquiesce in their petitions. These 
necessities came still more urgently upon Edward I., whose am- 
bitious spirit could not patiently endure (he encroachments of Philip 
the Fair, a rival not less ambitious, but certainly less distinguished 
by personal prowess than himself. What advantage the friends of 
liberty reaped from this ardour for continental warfare is strongly 
seen in the cfarcumstances attending the Confirmation of the Char- 
ters. 

, But after this statute had rendered all tallages without consent 
of parliament illegal, though it did not for some time prevent their 
being occasionally imposed, it was still more difBcult to carry on a 
war with France or Scotland, to keep on foot naval armaments, or 
or even to preserve the courtly magnificence which that age of 
chivalry aficcted, without perpetual recurrence to the house of 
commons. Edward III. very little consulted the interests of his 
pr^ogative when he stretched forth his hand to seize the phantcnn 
of a* crown in France. It compelled him to assemble parliament 
almost annually, and often to hold more than one session within 
the year. Here the representatives of England learned the habit 
of remonstrance and conditional supply ; and though, in the meridian 
of Edward's age and vigour, they often failed of immediate redress, 
yet they gradually swelled the statute-roll with provisions to secure 
their country's freedom ; and acquiring self'<x)nfldence by mutual 
intercourse, and sense of the public opinion, they became able, be- 
fore the end of Edward's reign, and still more in that of his grandson, 
to controul, prevent, and punish the abuses of administration. Of 
all these proud and sovereign privileges, the right of refusing sujq^y 
was the key-stone. But for the long wars in which our kings were 
involves^ at first by tbeir possesion of Guienne, and after warib by 
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their pretemioiis iqpon tbc crown of France, it wMA htye been 
easy to snpprew remonstrances by avoiding to assemble parliament 
For it must be confessed, ttiat an authority was given to the king's 
I»t)clamations, and to ordinances of the conncil, which differed but 
little from legislative power, and would very soon have been inter- 
preted by complaisant courts of justice to give them the full extent 
of statutes. 

It is common indeed to assert, that the liberties of England were 
bought with the blood of our forefathers. This is a very magnani- 
mous boast ; and in some degree is consonant enough to the tmtb. i 
Bat it is far more generally accurate to say, that they irete pur^ I 
diased by mimey. A great proportion of our best laws, including ^ 
Magna Charta itself, as it now stands confirmed by Henry III., 
were^ in the most literal sense, obtained by a pecuniary bargain 
with the crown. In many parliaments of Edward III. and Ri- 
diard II. this sale of redress is diaffered for as distinctly, and with 
as little apparent sense of disgrace, as the most legitimate business 
between two merchants would be transacted. So little was there 
of voluntary benevolence in what tiie loyal courtesy of our consti- 
tution styles concessions from the throne ; and so little title have 
these sovereigns, though we cannot refuse oar admiratiOQ to the 
geiOTOos virtues of Edward III. and Henry Y., to claun the gra- 
titude of posterity as the benefactors of their people I 

2. The relation established betwe^ a lord and his vassal, by the 
feudal tenure, far from containing principles of any servile and 
implicit obedience, permitted the compact to be dissolved in case of 
its violation by either party. This extended as much to the so- 
vereign as to inferior lords ; the authority of the former in France, 
where the system most flourished, being for several ages rattier 
feudal than political. If a vassal was aggrieved, and if justice was 
denied him, he sent a defiance, that is a renunciation of fealty to 
the king, and was entitled to enforce redress at the point of his 
sword. It then became a contest of strength as between two inde- 
pendent potentates, and was terminated, by treaty, advantageous 
or otherwise, according to the fortune of war. This privilege, 
suited enough to the situation of France, the great peers of which 
did not originally intend to admit more than a nominal supremacy 
in the house of Capet, was evidently less c(mipatible with the re- 
gular monarchy of England. The stem natures of WiUiam the 
Conqueror and his successors kept in controul the mutinous spirit 
of their nobles, and reaped the profit of feudal tenures, without 
submitting to their reciprocal obligations. They counteracted, if 
I may so say, the centrifugal force 6( that syste^i by the application 
of a stronger power ; by preserving order, administering justice, 
checking Uie growth of baronial inOueuce and ridies, with habitual 
activity, vigilance, and severity. Still, however, there remained 
the original principle, that allegiance depended conditionally upon 
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good (reatmenl, and that an appeal might be lawfoUy made to anas 
against an opjuressiye goyemment. Nor was this, we may be sore^ 
left for extreme necessity, or thought to require a long enduring 
forbearance. In modem times, a king compelled by his sid)ject8' 
swords to abandon any pretension would be supposed to have ceased 
to reign; and the express recognition of such a right as that of in- 
surrection has been justly deemed inconsistent with the majesty of 
law. But ruder ages had ruder sentiments. Force was necessary 
to repel force; and men accustomed to see the king's authcHrity 
defied by private riot were not much shocked when it was resisted 
in defoice of public freedom. 

The Great Charter of John was secured by the election of twenty- 
fiye barons, as conservators of the compact. If the king, or the jus- 
ticiary in his absence, should transgress any article, any four^might 
demand reparation, and on denial carry their complaint to the rest 
of their body. ^^ And those barons, with all the commons of the 
lands, shall distrain and annoy us by every means in their power; 
that is, by seizing our castles, lands, and possessions, and every 
I other mode, till the wrong shall be repaired to their satisfaction; 
\ saving our person, and our queen and children. And when it shaB 
'^ be repaired they shall obey us as before (1).'' It is amusing to see 
the common law of distress introduced upon this gigantic scale; 
and the capture of the king's castles treated as analogous to im- 
pounding a neighbour's horse for breaking fences. 

A very curious illustration of this feudal principle is found in the 
conduct of William earl of Pembroke, one of the greatest names in 
our ancient history, towards Henry III. The king had defied him, 
which was tantamount to a declaration of war ; alleging that he had 
made an inroad upon the royal domains. Pembroke maintained that 
be was not the aggressor, that the king had denied him justice, and 
been the first to invadehis territory ; on which account he had tlunigbt 
himself absolved from his homage, and at liberty to use force against 
the malignity of the royal advisers. ^ ^ Nor would it be for the king's 
honour," the earl adds, ' ^ that I should submit to his will against rea- 
son, whereby I should rather do wrong to him and to that justice 
which he is bound to administer towards his people : and I should 
give an ill example toall men, in deserting justice and right, in com- 
pliance with his mistaken will. For this would shew that I loved my 
worldly wealth better than justice." These words, with whatever 
dignity expressed, it may be objected, prove only (he disposition of 
an angry and revolted eari. But even Henry fully admitted (he right 
of taking arms against himself, if he had meditated his vassal's 
destruction, and disputed only the application of this maxim to the 
earl of Pembroke (2). 
These feudal notions, which placed the moral obligation of alle- 

(1) Bradyit Ulst. yoi. i: Appendix, p. 146. (s) Matt. Paris, p. 380. LytUeton*s Hist, of Hen- 

ry If. TOl. if. p. H. 
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glance very low, acting under a weighty pressnre from the red 
strength of the crown, were favourable to constitutional liberty. 
The great vassals of France and Germany aimed at living inde- 
pendently on their fiefs, with no further concern for the rest, than 
as useful allies, having a common interest against the crown. But 
m England, as there was no prospect of throwing off subjection, 
the barons endeavoured only to lighten its burthen, fixing Ihnits 
to prerogative by law, and securing thdr observation by parlia- 
mentary remonstrances, or by dint of arms. Hence, as all rebdlioBS 
m England were directed only tocoerce the government, or, at the 
utmost, to change the succession of the crown, without the mallest 
tendency to separation, they did not impaur the national strength, 
nor destroy the character of the constitution. In all these conten-\ 
tions, it is remarkable that the people and clergy sided with the \ 
nobles against the throne. No individuals are so pqHilar with the 
monkish annalists, who speak the language of the populace, as Si- 
mon earl of Leicester, Thomas earl of Lancaster, and T.homas duke 
of Glocester, all turbulent opposers of the royal auth(Hity, md 
probably litOe deserving of their panegyrics. Yery^ few English 
Mstorians of the middle ages are advocates of prerogative. This 
may be ascribed both to the equality of our laws , and to the interest 
which the aristocracy found in courting popular favour, when 
committed against so formidable an adversary as the king. And 
even now when the stream, that once was hurried along gullies, 
and dashed down precipices, hardly betrays, upon its broad and 
tranquilbosom, the motion that actuates it, it must stillbe accounted 
a singular hapfMuess of our constitution, that, all ranks graduating 
harmoniously into one another, the interests of peers and com- 
moners are radically interwoven ; each in a certain sense distin- 
guishable, but not balanced like opposite weights,' not separated 
like discordant fluids, not to be secured by insolence or jealousy, 
but by mutual adherence and reciprocal influences. 

From the time of Edward I . the feudal system and all ^^^^^^ ^^^^ 
the feelings connected with it declined very rapidly, the sut? or^u». 
But what tiie nobility lost in Oie number of Oieir mili- l^^^^'" *• '^•• 
tary tenants was in some degree compensated by the 
state of manners. The higher class of them, who took the chief 
share in public aflairs, were exceedingly opulent : and their mode 
of life gave wealUi an incredibly greater eflScacy than it possesses 
at present. Gentlemen of large estates and good families, who had 
attached themselves to these great peers, who bore oflices, which 
we should call menial, in their households, and sent their children 
thither for education, were of course ready to follow their banner 
in rising, without much inquiry into the cause. Still less would the 
vast body of tenants, and their retainers, who were fed at the castie 
in time of peace, refuse to carry their pikes and staves into the 
field of battle. Many devices were used to preserve this aristocratic 
11. 12 
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influence, which riches and ancestry of themselves rendered so for- 
midable. Sudi was the maintenance of suits, (ur confederacies for 
the purpose of supporting each other's claims in litigation, which 
was the subject of frequent complaints in parliament, and gaye rise 
to several prohibitory statutes. By hdp of sudi confederadei, 
parties were enabled to make violent entries upon the lands they 
daimed, which the law itself could hardly be said to disoourage (1). 
Even proceedings in courts of justice were often liaMe (o intimi* 
datkm and influence (2). A practice much allied to oonfederacifls 
of maintenance, though ostensibly more harmless, was that of giv- 
ing liveries to all retainers of a noble family; but it had an obvious 
tendency to preserve that spurit of factious attachments and ammo^ 
sities, which it is the general policy of a wise government to ^ 
sipate. From the first year of Richard II . we find continual mention 
of thn custom, with many legal provisions against it, but it was never 
abolished till the reign of Henry YII. (3). 
preraient habits Thcse assodations under powerful cUeft were only 
^■^v*^ incidentally beneficial as they tended to withstand the 
abuses of prerogative. In their more uraal coinw, they were de* 
signed to thwart the legitimate exercise of the king's govemmmt fai 
the administration of the laws. All Europe was a scene of inlestiM 
anurhy during Uie middle ages ; and though England was far Im 
exposed to the scourge of private war than most nationi on the Con* 
tinent, we should find, ccmld we recover the local annals of every 
country, such an accumuktion of petty rapine and tunudt, as would 
almost alienate us fh>m the liberty which served to engend^ it 
This was the common tenour of manners, sometimes so mudi ag^ 
gravated as to find a place in general history (4), more ofien attested 
by records, during the three centuries that the bouse of Pla&tagenet 

(1) ir a man was disseised of his land, he might (S) From a passage In the Fatton Letters, (rol. 0. 

enter upon the disseisor awl nfiiftatehimseUTHIi- f. 9t.) itr^pears thai, far from tlieet mM beiif 

ont coarse of law. lo what case this right of entry regarded. It was considered as a mark of respect 

was taJien away, or tolled, as it was expreseed, by to the king, when he came toto a ««wMrr, for the 

Ihe deaUi or alienation of tbe disseisor, is a snhjeot noblemeo and gen^ to meet him with a« manf 

•xtensire enough to occupy two chapters of Lyllle- attendants In Ilrcry as they ootfld master. Sir Joki 

tM. ^vhat pertains to onr loQalry, Is that by an Paaton was te proTlde twenty men in their llTery- 

entry, In the old law-boolcs. we must understand gowns, and the duke of Norfolk two hundred, 

an actual repossession of the disseisee, not a salt This iliostratee the well-known story of Henry VIL 

In ejectmeatt as it Is now interpreted, bvt which and the earl of Oxford, and shews the mean and 

Is a comparatlTely modem proceeding. The Drst oppressive conduct of the king in that affair, wWcb 

rcBMdy, stys Britton, of the disseisee Is to collect Home has pretended to Justify, 

a body of his friends, (recoiller amys et force) and In the flrst of Edward IV. it Is said In the roll of 

without delay to cast out the disseisors, or at least parliament, (rol. ?. p. 407), that " by y«?taf of II- 

to malBtain himself hn possession along with them, veries and signes, contrary to the statutes and or- 

c. U. This entry ought Indeed by 6RIc. n. slat. I. dinances made aforetyme, raalntenannce of fpiar^ 

e. «. to he made peaceably ; and the Justioes might rels, extortions, robberies, mnrders beem msUlpliad 

assemble the posse comitatOs, to imprison persons and continued within this reame, to the grete dls- 

•ntering on lands by ylolence, (16 RIc. H. c. «.) turbance and InquietaUen of the same.** 

bat these laws imply tbe faou that made them ne- (4) Thus to select one passage oat of many; 

c^s'^n- Eodem anno (138t) qnldam malignl, foltl tfooroai- 

<^ No lord, or other person, by M Rlc. n. c. 8., dam magnatnm prawldio,i«gi8 adolesoeatian t9^ 

was permitted to sit on the bench with the Justices nentes, et regnum perturbare intendentes, in taa- 

of assise. Trials were sometimes overawed by tam turbam oreTerunt, neaora et saltan oeoopafe- 

. armed parties, who endeaToared to prevent their runt, ita quod tott regno teijori «saMit. WUslif^ 

adversaries ft-om appearing. Paston Letters, vol. III. ham, p. 182. 
p. Iff. 
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jsat on the throne. Disseisin, or forcible dispossession of freeholds, 
makes one of the most considerable articled in our law-books (1). 
Highway robbery was from the earliest times a sort of national crime. 
Capital punishments, though very frequent, made little impression 
on a bold and licentious crew, who had at least the sympathy of those 
who had nothing to lose on their side, and flattering prospects of 
impunity. We know bow long the outlaws of Sherwood lived in 
tradition , men, who, like some of their betters, have been permitted 
to redeem by a few acts of generosity the just ignominy of extensive 
crimes. These indeed were the b^roes of vulgar apjdause; but when 
such a judgeas Sir John Fortescue could exult thatmore Englishmm 
were hanged for robbery in one year, than French in seven, and that 
^' if an Englishman be poor, and see another having riches, which 
may be taken from him by might, he will not spar^ to do so (2)," it 
may be perceived bow thoroughly these sentiments had pervaded 
the public mind. 

Such robbers, I have said, had Oattering prospects of impunity. 
]3esides the general want of communication, which made one who 
had fled from bis own neighbourhood toleraMy secure, they had the 
advantage of extensive forests to faciUtate their depredations, aod 
prevent detection. When outlawed, or brought to trial, the worst 
offenders could frequently purchase charters of pardon, which de* 
feated justice ip the m^Hpentof her blow (3). Nor were tbenobilitr 

(1) I am aware that In many, probably a frett to Caister CaiUe, kept po98e9sioii against the dake 

■Mjority of i«yorle4 MMt. tWs voM waa taclinl- of Vorfolk* vho brooffht a larta forM, mi UM a 

cally used, where «ome onwarranted ooDTeyaace, regular ilege to the Place, till It surrendered for 

such as a feofltaent by the tenant for life, was held want of prorisions. Two of the bealegefs wero 

to baTawrooffht a disseisin; or where the plaintiff killed. U does not tppear that any lefal Mensaeta 

was allowed, for the purpose of a more conTenlent were taken to prerent or pnnish this ontrage. 

iMMdy, to fMgn himself disseised, whloh wu (t) DiHerence between an Absolvte and UmlHU 

called disseisin by election. Bat soTeral proofs Monarchy, p. 99. 

might be brought from the parliamentary petitions, (S) The manner In which these were obtained, !■ 

and I donbt not. If nearly looked at, from the yeai^ spile of law, may be noticed amonf the vliilMit 

books, that In other cases there was an actual and courses of prerogatire. By statute s E. III. c. S. 

violait expoMon. And the deflnUlon of disseisin conirmed by 10 K. ni. c. i., the king's power of 

in all the old writers, snch as Brittonanc} l^ytlleton, granting pardons was taken away, except In caps 

is obTlonsly framed upon Its primary meaning of of homicide per infortuntnm. Another act. 14 E.m. 

Tiolent dispossession, which the word had probably c. i«., redtlng that the former laws In this reeteet 

acquired long before the more peaceable disseisins, hare not been kept, declares that all pardons con- 

If I may use the expression, became the subject of trary to them shall be holden as null. This how- 

the remedy by assise. ever was disregarded like the rest ; and the C4»- 

Iwonld speak with deference of Lord Mansfield's mons began taciUr to recede from them, and 

elaborate judgment in Taylor dem. Atkins t. Horde, endearoured to compromise the question with the 

1 Bnrrow, 107. etc.; but some positions in It appear crown. B; 27 E. III. stat. 1. c. t. without adverting 

to me rather too strongly stated: and particularly, to the existing provisions, which may thertfnve 

that the acceptance of the disseisor as tenant by seem to be repealed by Implication, It is enacted 

the lord was necessary to render the disseisin that in every charter of pardon, granted at any 

complete; a condition which I have not found one's suggestion, the snggestor's name and tlie 

hinted In any law-book. See Butler's note on Co. grounds of his suggestion, shall be expressed, that 

Lyttl. p. 3S0.; where that eminent lawyer expresses if the same be found untrue. It may be disallowed, 

similar donbts as to Lord Mansfleld's reasoning. And in 13 R. H. stat. s. v. l. we are surprised to 

It may however be remarked, that constructive, find the commons requesting that pardons might 

or elective disseisins, being of a technical nature, not be granted, as If the suhject were wholly oa* 

were more likely to produce cases in the yeai^ known to the law ; the king protesting In reply, 

books, than those accompanied with actual vio- that he will save his liberty and regality, as bis 

lence, which woqid commonly turn only on mat- progenitors had done before, but conceding some 

ters of fact, and be determined by a Jury. regulations far less remedial than what were pro- 

A remarkable instanQ^ of violent disseisin. Tided already by the 27th of Edward IL Fardons 

amounting in effect to a private war, may be found make a pretty large head in Brooke's Abridgment. 

in the Paston Letters, occupying most of the foof th and were undoubtedly granted without scruple by 

volame. One of the pjut9a famUl > cMminf a right etery one of our kings. A pfrdon Qk^m4 i« a 
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ashamed to patronize men guilty of every crime. Several proofs of 
this occur in the rolls. Thus, for example, in the 22d of Edward III., 
the commons pray, that "whereas ft is notorious how robbers and 
malefactors infest the country, the king would charge the great men 
of the land, that none such be maintamed by them, privily or openly, 
but that they lend assistance to arrest and take such ill-doers (1 ) ." 
It is perhaps the most meritOTious part of Edward I.'s govern- 
ment that he bent all his power to restrain these breaches of tran- 
quillity. One of his salutary provisions is still in constant use, the 
statute of coroners. Another mofte extensive, and thoi^ partly 
(rf)solete, the foundation of modem laws, is the statute of Winton, 
which, reciting that "from day to day robberies, murders, burn- 
ings, and theft be more often used than they have been heretofwe, 
and felons cannot be attainted by the oath of jurors which had rather 
suffer robberies on strangers to pass without punishment, than in- 
dite the offenders, of whom great part be people of the same country, 
or at least, if the offenders be of another country, the receivers be 
of places near," enacts that hue and cry shall be made upon the 
commission of a robbery, and that the hundred shall remain answer- 
able for the damage, unless the felons be brought to justice. It 
may be inferred from this provision, that the ancient law of frank- 
pledge, though retained longer in form, had lost its efficiency. By 
the dame act, no stranger or suspicious person was to lodge even 
in the suburbs of towns ; the gates were to be kept locked from 
sunset to sunrising ; every host to be answerable for his guest ; the 
highways to be deared of trees and underwood for two hundred 
feet on each side ; and every man to keep arms, acccnrding to his 
substance, in readiness to follow the sheriff on hue and cry raised 
after felons (2). The last provision indicates that the robbers 
plundered the country in formidable bands. One of these, in a 
subsequent part of Edward's reign, burned the town of Boston 
during a fair, and obtained a vast booty, though their leader had 
the ill fortune not to escape the gallows. 

case of peculiar atrocity Is the subject of a specific Wales. The English lirlng In the English towns 

remonstrance In ts H. VI. Rot. Pari. toI. t. p. ill. of Wales earnestly petition, 23 H. VI. Rot. Pari. 

(1) Rot. Pari. T. 11. p. 201. A strange policy, for vol. t. p. 104. 164., that this exclosiou may be kept 

which no rational cause can be alleged, kept in force. Complaints of the disorderly sute of the 

"Wales, and eien Cheshire, distinct from tlie rest Welsh frontier are repeated as late as it Edw. IV. 

of the kingdom. Nothing could be more Injurious TOl. tI. p. 8. 

to the adjacent counties. Upon the credit of their It Is curious that, so early as IS Edw. IL, a writ 

Immunity from the Jurisdiction of the king's courts, was addressed to the earl of Arundel, justiciary of 

the people of Cheshire broke with armed bands Wales, directing him to canse twenty-four discreet 

into the neighbouring counties, and perpetrated all persons to be chosen from the north, and as many 

the crimes In their power. Rot. Pari. toI. iii. p. 81. from the south of that principality to serve in par- 

201. 440. Stat. 1 H. IV. c. 18. As to the Welsh liament. Rot. Pari. vol. I. p. 456. And we find a 

frontier, it was constantly almost in a state of war, similar writ In the SOth of the same king. Prynne's 

which a very little good sense and benevolence in Register, 4th part, p. 60. Willis says, that he has 

any one of our shepherds would hare easily pre- seen a return to one of these prec^ts, much ob- 

Tented, by admitting the conquered people to par- Ilterated, but from which it appears, that Conway, 

take In equal privileges with their fellow-subjects. Beaumaris, and Carnarvon returned members. 

Instead of this, they satisfied themselves with ag- Notitlii Parllamentaria, vol. 1. preface, p. 18. 

gravating the mischief by granting legal reprisals (t) The statute of Winton was confirmed, and 

upon Welshmen. Stat, s H. IV. c. 16. Welshmen proclaimed afresh by the sheriib, 7 R. II. c. 6., 

yitn atoolately exoladod from bearing offices in after an »r« of great 41»order. 
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The preservation of order lhr6ughout the country was originally 
entrusted, not only to the sheriff, coroner, and constables, but to 
certain magistrates, called conservators of the peace. These in 
conformity to the democratic character of our Saxoiv government 
were elected by the freeholders in their county-court (1). But 
Edward I. issued commissions to carry into effect the statute of 
Winton ; and from the beginning of Edward III/s reign, the ap* 
pointment of conservators was vested in the crown, their authority 
graduaUy enlarged by a series of jstatutes, and their tiUe changed to 
that of justices. They were empowered to imprison and punish all 
rioters and other offenders, and such as they should find by indict- 
ment, or suspicion, to be reputed thieves or vagabonds ; and to 
take sureties for good behaviour from persons of evil fame (2). 
Such a jurisdiction was hardly more arbitrary than, in a free and 
civilized age, it has been thought fit to vest in magistrates; but it I 
was ill endured by a people who placed their notions of liberty in ! 
personal exemption from restraint, rather than any political theory. 
An act having been passed (2 R. II. stat. 2. c. 6.) in consequence 
of unusual riots and outrages, enabling magistrates to commit the 
ringleaders of tumultuary assembhes without waiting for legal 
process till the next arrival of justices of goal delivery, the 
commons petitioned next year against this "horrible grievous 
ordyiance,'' by wliich "every freeman in the kingdom would 
be m bondage to these justices," contrary to the great charter 
and to many statutes, which forbid any man to be taken 
without due course of law (3). So sensitive was their jealousy 
of arbitrary imprisonment, that they preferred enduring riot 
and robbery to chastising them by any means that might afford, 
a precedent to oppression, or weaken men's'reverence for Magna 
Charta. 

There are two subjects remaining, to which this retrospect of 
the state of manners naturally leads us, and which I would not pass 
unnoticed, though not perhaps absolutely essential to a constitu- 
tional history ; because they lend in a very material degree to illus- 
trate the progress of society with which civil liberty and regular 
government are closely connected. These are, first, the servitude 
or villenageof the peasantry, and their gradual emancipation from 
that condition : and, secondly, the continual increase of commercial 
intercourse with foreign countries. But as the latter topic will 
fall more conveniently into the next part of this work, I shall post- 
pone its consideration for the present. 

(1) Blackstone, rol. !. c. 9. Carte, toI. II. p. 808. (8) Rot, Pari. toI. III. p. 65. It may be obsenred 

(«) 1 E. III. gtat. ii. c. 16 : 4 E. HI. c. 2.; 34 E. III. tbat this act, 2 E. II. c. 16., was not foandedoo a 

c. l.;7R. II. c. 5. The Institution excited a good petition, but on the king's answer; so that the 

deal of Ill-will, eren before these strong acts were commons were not real parties to it, and accor- ^ 

passed. Many petitions of the commons In the dingly calMtan ordinance In their present peti- 

S8th E. III., and other years, complain of It. Rot. tion. This naturally increased their animosity In 

Hrl. Tol. ii. treating It as an Infringement of the subject's right. 
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In a former passage I have remarked of the Anglo- 
v^^^^^^'m Saxon ceorls, that neither their situation nor that of 
"'^ uaLw^ ^^^^ descendants for the earlier reigns after the con- 
°* ** *°* <}uest appears to have been mere servitude. But from 
the time of Henry II ., as we learn from Glanvil, the villein so called 
tras absolutely dependent upon his lord's will, compelled to unB- 
mtled services, and destitute of property, not only in the Und he 
held for his maintenance, but in his own acquisitions (1). If a 
villein purchased or inherited land, the lord might seize it; if he 
accumulated stock, its possession was equally precarious. Against 
his lord he had no right of action ; because his indemnity in da- 
mages, if he could have recovered any, might have been immedi- 
ately taken away. If he fled from his lord's service, cfr from the 
land which he held, a writ issued de nativitate probandii, and the 
master recovered his fugitive by law. His children were born to 
the same state of servitude; and contrary to the rule of the civil 
law, where one parent was free, and the other in viBenage, the 
offispring followed their father's condition (2). 

This was certainly a severe lot ; yet there are circumstances which 
materially distinguish it from slavery. The condition of villenagc, 
at least in'latter times, was perfectly relative ; it formed no distinct 
order in the political oeconomy. No man was a villein in the eye 
of law, unless his master claimed him : to all others he was a^fir^- 
man, and might acquire, dispose of, or sue for property without 
impediment. Hence Sir £. Coke argues, that villeins are included 
in the 29th article of Magna Charta : ^^ No A*eeman ^hall be disseised 
nor imprisoned (3)." For murder, rape, or mutilation of his vfl- 
lein, the lord was indictable at the king's suit; though not for assault 
or imprisonment, which were within the sphere of his seignorial 
authority (4). 
This dass was distinguished into villeins regardant^ who had been 

(1) GUbtU, I. T. c. ft. nlef henelf by such « mtrritc* l>«eune frM dirin 
(S) According to Bracton, the bastard of a nief, or th« coverture, c. Si. 
female rillein, was bora in serrltnde ; and where (S) I mnst confess that I have tome doubts, bow 
the parents lived on a viilein tenement, the chU- far this in as law at the epoch of Magna Charts, 
dr^n of a nief, even though married to a freeman, GlanTll and Bracton both speak of the itatUM oiUe- 
were Tllleins. I. ir. e. St.; and see Beame's tran»- tioptt, as opposed to that of liberty, and seem to 
lation of Glanril, p. 109. But Ly tlieton lays down consider it as a ciTil condition, not a merely pei^ 
an opposite doctrine, that a bastard was necessarily tonal rehition. the clTil law and the Fresdi 
free ; because, being the child of no father, in the treatise of Beaumanoir hold the same language, 
contemplation of law. he could not be presumed And Sir Robert Cotton maintains without hesita- 
to Inherit serrltude from any one; and makes no tlon, tiiat rilleins are not within the t9th ieetioB i 
distinction as to the parents residence. Sect. 188. of Magna Charta, " being excluded by the wor4 
I merely take notice of this change in the law liber." Cotton's Posthnma, p. MS. Britton bov- 
between the reigns of Henry III. and Edward IT. ever, a Utile after Bracton, says that in an actios 
as an instance of the bias which the Judges shewed the villetn Is answerable to all men, and all nen 
in favour of personal freedom. Another, if we can to him. p. 79. And later Judges, in faverem liber- 
rely upon it, is more important. In the reign of talis, gave this construction to the Tiiiein*s sitoa- 
Henry II., a freeman marrying a nief and sealing tion, which most therefore be considered as tli« 
on a Tillein tenement, lost the privileges of free- clear law of England in the fourteenth and flfteesth 
dom during the time of his occupation ; legem centuries. 

terra quasi naUvus amittlt. Glanvil, I. r. c. 6. (4) Lyttleton, sect 189. 190., speaks only of ai 

This was consonant to the customs of some other appeal in the two former cases ; but an indictment 

countries, some of which went farther, and treated is a fortiori ; and he says, sect. 194., that an indict- 

inch a person for oTor as a villein. But, on the con- ment, though not an appeal, lies agalott the lord 

trary, we And in Britton, a century later, that the for maiming his villein. 
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attached from time immemorial to a certain manor, aiMl vBleidt In 
gross, ^bere mch territorial prescription had never ensted, or had 
been broken. In the condition of these, whatever has been said by 
some irriters, I can find no manner of AOerencef the distinction 
was merely technical, and affected only the mode of pleadhig (1). 
The term, in gross, is appropriated in our language to propor^r 
held absolutely, and without reference to any other. 'Dius it to 
applied to nghts of advowson or of common, when possewed sim- 
ply, and not as incident to any particular lands. And thare can be 
no doubt, that it was used in the same sense for the possession of a 
yiUein. But there was a class of persons, sometimes inaccurately 
confounded with villeins, whom it is more important to separate. 
Yillenage had a double sense, as it related to persons, or to landl. 
As all men were free or villeins, so all lands were held by a free or 
villein tenure. Ttiis great division of tenures was probably derived 
firom the bockland and folkland of Saxon times. As a villein might 
be enfeofied of freeholds, though they lay at the mercy of his k^, 
so a freeman might hold tenements in villenage. In this case, his 
pCTSonal liberty snbsisted along with the burthens of territiMrial 
servitude. He was bound to arbitrary service at the will of the 
lord, and he might, by the same will, be any moment dispossessed ; 
for such was the condition of his tenure. But his chattels were 
secure firom seizure, his person from injury, and he might leave 
the land whenever he pleased (2). 

fVom so disadvantageous a condition as this of villenage, it may 
cause some surprise that the peasantry of England should have ever 
emerged. The law incapacitating a villein from acquiring pro- 
perty, placed, one would imagine, an insurmountable barrier in 
the way of his enflranchisement. It followed from thence, and is 
positively said by Glanvil, that a villein could not buy his freedom 
because the price he tendered would already belong to his l<»d (3). 
And even in the case of free tenants in villenage, it is not easy to 
comprehend how their uncertain and unboundM services could 
ever pass into slight pecuniary commutations ; much less how they 
could come to maintain themsdves in their lands, and mock the 

(1) GuMon, Ob Coortt Baroa, p. 8M., snppoMt drtwing thU inference fh>m the few ctMi relallTe 
the Tlllein in gross to liare been the Lauus or to them, that occur in the year-boolu. And cer- 
Servm of Mriy timet, a domestic serf, and of an tainly the form of a writ de natiTitale probanda. 
Inferior species to the cnltirator, or villein regar- and the peculiar evidence it required, which may 
dant. t}n1acki1y Bracton and Lyttleton do not bo found in Fitzherbert's Natnra Brerlnm, or in 
confirm this notion, which would be conrenient Mr. H.'s argnmenl, are only applicable to the other 
enon^ ; for in Domesday Boole there is a marked species. It is a doubtful ^Nit, whettier a freeman 
distinction between the Serf i and Ylllani. Black- could, in contemplation of law, become a Tlllain 
atone eipreases himself Inaccuratelf when he says in gross; though his confession in a court of ra- 
the Tillein In gross was annexed to the person of cord, upon a suit already commenced, {tor this 
the lord, and transferahto by deed from one owuet was requisite,) wontd estop him from claiming his 
to another. By this means indeed a villein re- liberty; and hence Bracton speaks of this proceed- 
gardant would become a villein in gross, but all ing as a mode by which a freeman mi^t Call into 
TilieiAs were alike liable to be sold by their servitude. _. 
owners. Lyttleton, sect. 181. Blomenetd's Norfolk, (2) Bracton, 1. il. e. 8.; 1. if. t. S8. Lyttleton, 
tot. tU. p. MO. Mr^ Hargnve supposes that Til- aect. 17*. 
leina In gross were never numerous ; (Case of So- (3) Glanvil, 1. if. c. 8. 
Howeirs State Trials, vol. u. p. 4t.) 
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lord wHh a nominal tenure according to the costom of the manor. 

This, likcHnany others relating to the progress- of society, is a 
▼erjotisciire inquiry. We can trace the pBdigree of princes, fill up 
the catalogue of towns besieged and provinces desolaited, describe 
eyen the whole pageantry of coronations and festivals, but we cannot 
recover the genuine history of mankind. It has passed away with 
alight and partial notice by contemporary writers ; and our most 
patient industry can hardly at present put together enough of the 
fragments to suggest a tolerably clear representation of ancient 
manners and social life. I cannot profess to undertake what would 
require a comniand of books as well as leisure beyond my reach ; 
but the fidlowing observations may tend a little to illustrate our 
immediate subject, the gradual extinction of viUenage. 

If we take what may be considered as the simplest case, (hat of 
a manor divided into d^nesne lands of the lord*s occupation, and 
those in the tenure of his villeins, performing all the services of 
agriculture for him, it is obvious that his interest was to maintain 
just so many of tbeseas his estate required for its cultivation. Land, 
the cheapest of articles, was the price of their labour ; and though 
the law did not compel him to pay this or any other price, yet 
< necessity, repairing in some degree the law's injustice, made those 
pretty secure of food and dwellings, who were to give the strength 
of their arms for his advantage. But in course of time, as aliena- 
tions of small parcels of manors to free tenants came to prevail, the 
proprietors of land were placed in a new situation relatively to its 
cultivators. The tenements in viUenage, whether by law or usage, 
were never separated from the lordship, while its domain was 
reduced to a smaller extent, through sub-infeudations, sales, or 
demises for valuable rent. The purchasers under these alienations 
had occasion for labourers; and these would be free servants in 
respect of such employers, though in viUenage to their original 
lord. As he demanded less of their labour, through the diminution 
of his domain, they had more to spare for other masters ; and re - 
taining the character of viUeins and the lands they held by that te • 
nure, became hired labourers in? husbandry for the greater part of 
the year. It is true, that aU their earnings were at the lord's dis- 
posal, and that he might have made a profit of then* labour, when 
he ceased to require it for his Qwn land. But this,, which the ra- 
pacity of more commercial times would have instantly suggested, 
might escape a feudal superior, who, wealthy beyond his wants, 
and guarded by the haughtiness of ancestry against the love of such 
pitiful gains, was better pleased to win the aflection of his depen- 
dents, than to improve iis fortune at their expense. 

The services of viUenage were graduaUy rendered less onerous 
and uncertain. Those of husbsmdry indeed are naturaUy uniform, 
and might be anticipated with no small exactness. Lords of gene- 
rous tempers granted indulgences, which were either intended to 
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be, or readily bocameperpetna]. Aiidthas,mthetiaieorEdwardI., 
ure find the tenants in some manors bound only to stated services, 
as recorded in the lord's book (1). Some of these perhaps might 
he villeins by blood ; but free tenants in villenage were still more 
likely to obtain this precision in their services; and from claiming 
a customary right to be entered in the court-roll upon the same 
terms as their predecessors, prevailed at length t<) get copies of it 
for their security (2). Proofs of this remarkable transformation 
from tenants in villenage to copyholders are found in the reign of 
Henry III. I do not know, however, that they were protected, at 
so early an epoch, in the possession of their estates. But it is said in 
the year-book of the 42d of Edward III., to be ** admitted for clear 
law, that if the customary tenant or copyholder does not perform 
his services, the lord may seize his land as forfeited (3) ." It seems 
implied herein, that so long as the copyholder did continue to 
perform the regular stipulations of his tenure, the lord was not at 
liberty to divest him of his estate ; and this is said to be conGrmed 
by a passage in Britton, which has escaped my search ; though 
Ly ttleton intimates, that copyholders could have no remedy against 
their lord (4). However, in the reign of Edward IV., this was put 
out of doubt by the judges, who permitted the copyholder to bring 
hk action of trespass against the lord for dispossession. 

While some of the more fortunate viUeins crept up into properly 
as well as freedom under the name of copyholders, the greater part 
(»ifranchised themselves in a diflferent manner. The law, which 
treated them so harshly, did not take away the means of escape, 
nor was this a matter of difficulty in such a country as England. To 
this indeed the unequal progression of agriculture and population 
in different counties would have naturally contributed. Men 
emigrated, as they always must, in search of cheapness or em- 
ployment, according to the tide of human necessities. But the 
viDein, who bad no additional motive to urge his steps away from 
his native place, might well hope to be forgotten or undiscovered, 
when he breathed a freer air, and engaged his voluntary labour to. 
a distant master. The lord had indeed an action against him ; but 

(1) Dngdale'g Wanrtckshire apnd Eden's State of vices of labonr for the lord. Blomeneld'f Norfolk, 

tke Poor, toI. 1. p. 18. A passage iu another local toI. 1. p. 94. 

history rather seems to Indicate, that some kind (4) Lytt. sect. 77. A copyholder without legal 

of delinquency iras nsnally alleged, and some ce- remedy may seem little better than a tenant in 

remony employed before the lord entered on the mere villenage, except in name. But thoagh from 

Tilleln's land. In Gissing manor, S9 E. III. the the relation between the lord and copyholder t!te 

jary present, Uiat W. G., a villein by blood, was litter might not be permitted to sue his superior, 

a iipbel and ungrateful toward his lord, for which yet it does not follow that he might not bring his 

all his tenements were seized. His offence was the action against any person acting under 4be lord's 

havlBg said that the lord kept four stolen sheep In direction. In which the defendant could not set up 

his field. Blomefleld's Norfolk, vol. I. p. 114. an Illegal authority ; Just as, although no writ 

/•\ /<«^^» «« /--.--f. ».«« « RTi "»a» against the king, his ministers or officers are 

W Gurdon on Courts Baron, p. 874. not justified In acting under hiscommand contrary 

(S) Brooke's Abrldgm. Tenant par cople, 1. By to law. I wish this note to be considered as cor- 

the eitent-roll of the manor of Brislngham in Nor- reeling one In my first rolnme, p. 106., where I 

folk in 1284, It appears that there were then ninety- hare said that a similar law in France rendered 

four copyholders, and six cottagers In villenage ; the distinction between a serf and a homme de 

the fonner performing many, bat determinate ser- poost« little more than theoretical. 
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ihetc wad SO little commtinication between r^tnote ^stii of the 
country, that it might be deemed his fault or singubir ill-fortune if 
he were compelled to defend himself.. Even in that case, the law 
inclined to favour him ; and so many obstacles were thrown in ibt 
way of these suits to reclaim fugitive villeins, that they could not 
have operated materially to retard their general enfranchisement (1). 
In one case indeed, that of unmolested residence for a year and a 
day within a walled city or borough, the villein became free, and 
the lord was absolutely barred of his remedy. This proviskm is 
contained even in the laws of WiUiam the Conqueror, as contained 
in Hovcden, and if it be not an interpolation, may be supposed to 
have had a view to strengthen the population of those places, which 
were designed for garrisons. This law, whether of William or 
not, is unequivocally mentioned by Glanvil (2) . Nor was it a mete 
letter. According to a record in the 6th of Edward II., Sir JcAn 
Qavering sued eighteen villeins of his manor of Cossey, for with- 
drawing themselves therefrom vnth their chattels ; whereupon a 
writ was directed to them; but six of the number claimed to be 
freemen, alleging the Conqueror's charter, and (^ring to prove 
that they had lived in Norwich, paying scot and lot, about thirty 
years ; which claim was admitted (3) . 

By such means, a large proportion of the peasantry, brfore the 
middle of the fourteenth century, had become hired labourers in- 
stead of villeins. We 6rst hear of them on a grand scale, in an 
ordinance made by Edward III., in the twenty-third year of his 
reign. This was just after the dreadful pestilence of 1S48, and it 
recites that the number of workmen and servants having bewi 
greatly reduced by the calamity, the remainder demanded excessive 
wages from their employers. Such an enhancement in the price 
of labour, though founded exactly on the same principles as regulate 
the value of any other commodity, is too frequently treated as asoH 
of crime by lawgivers, who seem to grudge the poor that transient 
melioration of their lot, which the progress of population, or other 
analogous circumstances, will, without any interference, very 
rapidly take away. This ordinance therefore enacts, that every 
man in England^ of whatever condition, bond or free, of able body, 
and within sixty years of age, not living of his own, nor by any 
trade, shall be obliged, when required, to serve any master who is 
willing to hire him at such wages as were usually paid three years 
since, or for some time preceding; provided, that the Iwds of vil- 
leins or tenants in villenage shall have the preference of their 
labour, so that they retain no more than shall be necessary for 
them. More than these old wages is strictly forbidden to be o&red, 

(1) See the rules of pleading and evidence in (8) Blomefleld^s Norfoll;, Yol. 1. k>. 687. I laoir 
question^ of TiUenage fally stated in Mr. Har- not how far this prtvilege was Supposed tdltetm- 
graye's argument in the case of Somerset. Howairs paired by the statute 34 E. Itt. t. ti.; which how- 
State Trials, tqL u. p. 88. ever might, t ihobld coBoeire, rwi veil Mand 

WL.T.o. 6. along with it. 
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ds Well a^ diStiidnded. No oit^ is pertuitted, under colour of charity, 
to give alms to a beggar; aud^ to make some compensatiou to the 
inferior classes for these.severities, a clause is inserted, as wise, 
just, and practicable as the rest, for the sale of provisions at reason- 
able prices (1). 

This ordinance met with so little regard that a statute was made 
in parlianient two years after, fixing the wages of all artificers and 
husbandmen, with regard to the nature and season of their labour. 
From this time it became a frequent complaint of the commons, 
that the statute of labourers was not kept. The king had in this 
Case, probably, no other reason for leaving their grievance unre- 
dressed, than his inability to change the order of Providence. A 
silent alteration had been wrought in the condition and character of 
the lower classes during the reign of Edward III. This was the 
effect of increased knowledge and refinement, which had been 
making a eonsiderable progress for fall half a century, though 
they did not readily permeate the oold region of poverty and ignor- I 
ance* It was natural that the country people, or outlandish folk, i 
as they were called, should repine at the exclusion from that enjoy- 
ment of competence, and security for the fruits of their labour, 
which the inhabitants of towns so fully possessed. The fourteenth 
century was, in many parts of Europe, the age when a sense of 
political servitude was most keenly felt. Thus the insurrection of 
the Jacquerie in France about the year 1358 had the same charac- 
ter, and resulted in a great measure from the same causes as that 
of the English peasants in 1 382. And we may account in a similar 
manner for the democratical tone of the French and Flemish cities, 
and for the prevalence of a spirit of liberty in Germany and 
Switzerland. 

I do not know whether we should attribute part of this revolu- 
tionary concussion to the preaching of Wicliffe*s disciples, or look 
upon both one and the other as phenomena belonging to that parti- 
cular epoch in the progress of society. New principles, both as to 
civil rule and religion, broke suddenly upon the uneducated mind, 
to render it bold, presumptuous, and turbulent. But at least I 
make little doubt that the dislike of ecclesiastical power, which 
spread so rapidly among the people at this season, connected itself 
with a spirit of insubordination and an intolerance of political sub- 
jection. Both were nourished by the same teachers, the lower 
secular dergy ; and however distinct we may think a reh'gious 
reformation from a civil anarchy, there was a good deal conunonin 
the language by which the populace were inflamed to either one or 
the other. Even the scriptural .moralities whiph were then ex- 
hibited, and which became the foundation of our theatre, aflbrded 
fuel to the spirit of sedition. The common original, and common 
destination of mankind, with every other lesson of equality which 

(1) Stat. S3 E. m. 
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religion supplies to hnmble or to console, were diq>layed with 
coarse and glaring features in these representations. The fami- 
liarity of such ideas has deadened their effect upon our minds ; but 
^hen a rude peasant, surprisingly destitute of religious instruction 
during that corrupt age of the church, was led at once to ttese 
impressiye truths, we cannot be astonished at the intoxicatidn of 
mind they produced (1). 

Though J believe that, compared at least with the aristocracy of 
other countries, the English lords were guilty of very little cruelty 
or injustice, yet there were circumstances belonging to that period 
which might tempt them to deal more hardly than before with their 
peasantry. The fourteenth century was an age of greater magnifi- 
cence than those which had preceded', in dress, in ceremonies, in 
buildings; foreign luxuries were known enough to excite an eager 
demand among the higher ranks, and yet so scarce as to yield inor- 
. delate prices ; while the landholders were on the other Mnd impo- 
f verished by heavy and unceasing taxation. Hence it is probable 
I that avarice, as commonly happens, had given birth to oppression ; 
^and if the gentry, as I am inclined to believe, had become more 
, attentive to agricultural improvements, it is reasonable to conjec- 
ture, that those whose tenure obliged them to unlimited services 
of husbandry were more harassed, than under their wealthy and 
indolent masters in preceding times. 

The storm that almost swept away all bulwarks of civilized and 
regular society seems to have been long in collecting itself. Per- 
haps a more sagacious legislature might have contrived to disperse 
it : but the commons only presented complaints of the refractoriness 
with which villeins and tenants in villenage received their due ser- 
vices (2) ; and the exigencies of government led to the fatal poll-tax 
of a groat, which was the proximate cause of the insurrection. By 
the demands of these rioters, we perceive that territorial servitude 
was far from extinct : but it should not be hastily concluded that 
they were all personal villeins, for a large proportion were Kentish- 
men, to whom that condition could not have applied ; it being a good 
bar to a writ de nativitate proband^, that the party's father was 
bom in the county of Kent (3). 

After this tremendous rebellion, it might be expected that the 
legislature would use little indulgence towards the lower com- 
mons. Such unhappy tumults are doubly mischievous, not more 

(1) I have been more influenced by nataral pro- " Wben Adam delred and Ere ipan, 

babilitles than testimony, in ascribing ttiis elTect Wbere was then the gentleman ? " 

to Wicliire's Innovations, because the historians The sermon of this priest, as related by Walsinf ham, 

are prejudiced witnesses against him. Several of p. S75., derives its argument for equality from the 

them depose to the connection between his opt- common origin or the species. He is said to have 

nions and the rebellion of 1S8S ; specially Wal- been a disciple qf WiclilTe. Turner's History of 

singham, p. SfiS. This implies no reflection upon England, vol. ii. p. 4S0. 

WicliCTe, nny more than the crimes of the anabap- (2) Stat, l R. n. c. 6.; Rot. Parf. vol iii. p. 91. 
tlsls in Monster do upon Luther. Every one (3) 80 E. I., in Fttzherbcrt. Villenage, apud Lam- 
knows the distich of John Ball, which comprehends bard's Perambulation of Kent, p. 638. Somner on 
tlio essence r ** religious democracy : Gavelkind, p. 7S. 
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from the immediate calamities that attend them, than from the 
fear and hatred of the people which they generate in the elevated 
classes. The general charter of manumission extorted from the 
king by the rioters at Blackheath was annulled by proclamation to* 
the sheriffs (1) ; and this revocation approved by the lords and 
conunons in parliament; who added, as was very true, that such 
enfranchisement could not be made without their consent ; ' ' which 
they would never give, to save themselves from perishing alto- 
gether in one day (2)." Riots were turned into treason by a law 
of the same parliament (3). By a very harsh statute in the 12th of 
Richard II., no servant or labourer could depart, even at the ex- 
piration of his service, from the hundred in which he lived without 
permission under the king's seal ; nor might any who had been bred 
to husbandry till twelve years old exercise any other calling (4). 
A few years afterwards, the commons petitioned that villeins might j 
not put their children to school in order to advance them by the I 
church; ''and this for the honour of all the freemen of the kin^ I 
dom . " In the same parliament they complained, that villeins fly to 
cities and boroughs, whence their masters cannot recover them ; 
and, if they attempt it, are hindered by the people : and prayed 
that the lords might seize their villeins in such places, without 
regard to the franchises thereof. But on both these petitions the 
king put in a negative (5). 

From henceforward we find little notice taken of villenage in 
parliamentary records, and there seems to have been a rapid ten- 
dency to its entire abolition. But the fifteenth century is barren of 
materials; and we can only infer that as the same causes, which in 
Edward III.'s time had converted a large portion of the peasantry 
into free labourers, still continued to operate, they must silently 
have extinguished the whole system of personal and territorial ser- 
vitude . The latter indeed was essentially changed by the establish- 
ment of the law of copyhold. 

I cannot presume to conjecture in what degree voluntary manu- 
mission is to be reckoned among the means that contributed to the 
abolition of villenage. Charters of enfranchisement were very 
common upon the Continent. They may perhaps have been less so 
in England. Indeed the statute de donis must have operated very 
injuriously to prevent the enfranchisement of villeins regardant, 
who were entailed along with the land. Instances however occur 

(1) Rymer, t. tU. p. 816., etc. The king holds (k) IS R. II. c. t. 
this bitter iangoage to the villeins of Essex, after 

the death of Tyler and execution of the other (S) Rot. Pari. IS R. II. toI. iii. p. 294. S9d. The 

leaders had disconcerted them : Rastici qnidem statute 7 H. IV. c. 17. enacts liiat no one shali put 

fuistis et estis, in bondagio permanebitis, non ut his son or daughter apprentice to any trade in a 

bactenus, sed incomparabiliter Yiliori, etc. Wal- borough, unless he have land or rent to the value 

singtaam, p. J69. of twenty shillings a year, but that any one may 

(3) Rot Pari. Tol. iii. p. loo. put his children to school. The reason assigned is 

(3) 8 R. II. c. 7. The words are, riot et rumour the scarcity of labourers in hushandry, in couse- 

n'ai«ressem6to&/es; rather a general way of creat- quence of people Ihiiig In Vpland apprenticing 

tng a new Xnuoa ; but panio putu an end to Jed- tbeir children, 
lousy. 
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from time to time \ and we cannot expect to discover many. One 
appears as early as the 15th year of Henry III., who grants to all 
persons bom or to be born within his village of Ck)ntishally that 
they shall be free from all yillenage in body and blood, paying an 
aid of twenty shillings to knight the king's eldest son, and six shil- 
lings a-year as a quit-rent (1), So, in the 12th of Edward III., 
certain of the king's villeins are enfranchised on payment of a 
flne (2), In strictness of law, a fine from the villein for the sake 
of enfranchisement was nugatory, since all he could possess was 
already at his lord's disposal. But custom and equity might easily 
introduce different maxuns; and it was plainly for the lord's in- 
terest to encourage his tenants in the acquisition of money to 
redeem themselves, rather than to quench the exertions of their 
industry by availing himself of an extreme right. Deeds of en^ 
franchisement occur in the reigns of Mary and £lizabetb (3)j 
and perhaps a conmiission of the latter princess in 1574, direct- 
ing the enfranchisement of her bondmen and bondwomen oil 
certain manors upon payment of a fine, is the last unequivocal 
testimony to the existence of villenage (4) ; though it is highly 
probable that it existed in remote parts of the country some tim^ 
longer (5). 

Rfign of Qen. • From this general view of the English consUtutioii, 
'y ^ as it stood about the time of Henry VI., we must turn 
our eyes to the political revolutions which cbuded the latter years 
of bis reign. The minority of this prince, notwithstanding the 
vices and dissensions of his court and U^e inglorious discomfiture of 
our arms in France, was not perhaps a calamitous period. The 
country grew more wealthy ; the law was on the whole better ob- 
served ; the power of parliament more complete and efifectual than 
in preceding times. But Henry's weakness of understanding, be- 
coming evident as he reached manhood, rendered his reign a par- 
pettial minority. His marriage with a princess of strong mind, but 
ambitious and vindictive, rather tended to weaken the govern- 
ment, and to accelerate his downfall ; a certain reverence that had 
been paid to the gentleness of the king's disposition being overcome 
by her unpopularity. By degrees Henry's natural feebleness de- 
generated almost into fatuity ; and this unhappy condition seems to 
have overtaken him, nearly about the time when it became an ar- 

(1) Blomefleld's Norfolk, toI. iU. p. S71. (5) There are sereral later cases reported, whereia 

(2) Rymer t t p U Tillenage was pleaded, and one of them as late u 
/•X/.-J ' ' -^ .*« -»- « ^ « the I5lh of James I. (Noy.iL «T.) See Hargraf e's 
(8)GardononCoiirtsBaron.p896. Madox,Foi- argument, SUte Trials. Tol. ix. p. 41. Bat these 

Sf..„!ll^' ^^' " *' "^.^ "* " ,™«,^«™i>o«^' tj«' to understand them. It Is obrlous. howerer, that 

TnfnXr^l^J?^""' °,'^*'''''^**^"'l'*''^!f '^^^^ Judgment was in no case giren in faronrofthe 

fh« l^Sfnl^ «nH Tf '^'' m*"* '''^Vi'\ ^f >'«« 5 »« ^^^ we can Infer nothing as to the actual 

the labourers and heir families attached to the continuance of yillenage. 

^^JciT^^ ^i:'J^^?T^' 'u- 'k**' "Z; '^ »« remarkable, and may be deemed by some 

™ L r f^'. ,t^' C«/«donla has brought persons a proof of legal pedantry, that Sir E.Coke, 

sereral proofs that this asscrUon is too general. ;;»« he dilati. on the law of Tlllenago, pew 

(4) JBarrioglon, ubi supra, from Rjrm«r. iAUmates 4h«i <l was ^becone tntiqutted. 
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dooos ta^k to withstaQd the assault in preparation against his go- 
vernment. This may properly introduce a great constitutional 
subject, to which some peculiar circumstances of our own age have 
impmously directed the consideration of parliament. Though the 
INX>ceedings of 1788 and 1810 are undoubtedly precedents of far 
jDOiF^ authority than any that can be derived from our ancient 
history, yet as 0ie seal of the legislature has not yet been set upon 
this controyersy, it is not perhaps altogether beyond the possi- 
bility of future discussion ; and at least it cannot be uninteresting 
lo look back on those parallel or analogous cases, by which the 
deliberatioiis of parliameat upon the question of regency were 
guided. 

While the kingi of England retained their conti- Historical m- 
Di^tal dominions, and were engaged in the wars to •t«Bc«8 orregen- 
wliich those gave birth, they were of course frequently ""^^ ' 
absent from this country. Upon such occasions, the administra* 
tion seems at first to have devolved officially on the justiciary, as 
chief servant of the crown. But Henry III. began the practice of 
afqpointinglieutenants, or guardians of the realm (cus* ^^^^^ ^ ^ 
todes regni), as they were more usually termed, by seaceoroaruiiii 
way of temporary substitutes. They were usually *"'''*"^ 
Bominaled by the king without consent of parliament; and their 
office carried with it the right of exercising all the prerogatives of 
the iTOvm. It was of course determined by the king's return ; 
and a distinct statute was necessary in the reign of Henry Y., to 
provide that a parliament called by the guardi^ of the realm 
during the king's absence should not be dissolved by that event (1). 
The most remarkiJ]de circumstance attending those lieutenancies 
was that they were sometimes conferred on the heir apparent 
during bis infancy. The Black Prince, then duke of Cornwall, 
was left guardian of the realm in 1339, when he was but ten years 
old (2) ; and lUchard his son when still younger in 1372 ; during 
Edward JII.'s last expedition into France (3). 

These do not however bear a very close analogy to regencies in 
the stricter sense, or substitutions during the natural incapacity of 
the sovereign* Of such there had been several instances, before it 
became necessary to supply the deficiency arising from Henry's de- 
i^ui^p»)ieat. 1. At the death of John, William earl of At tbe acceMUm 
Pei^roke assumed the title of rector regis et regni, ®' ^"^"^ "'J 
With the oonseut of ibe loyal barons who had just proclaimed the 
youj^ king, and prob^ly conducted the government in a great 
measure by their advice (4). But the circumstances were too cri- 
tied, and tbe time is too remote, to give this precedent any mate- 

fi) 8 B. V. «. 1. (8) Kyner, 4, ri. p. 7V8. 

(S) This prince having been sent to Antwerp, six 
eommissioners vere appointed to op^n parliameiit. (4) Matt. Paris, p. S48. 
ftot. Pari. 13 E. Ul. vol. H< P- ivr. 
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of E ward L ^'^^ Weight. 2. Edwdrd I. being in Sicily at his father's 
' death, the nobility met at the Temple church, as we 
are informed by a contemporary writer, and, after making a new 
great seal, appointed the archbishop of ^ork, Edward earl of Corn- 
wall, and the earl of Glocester, to be ministers and guardians ot 
the realm ; who accordingly conducted the administration in the 
king's name until his return (1). It is here observable, that the 
earl of Cornwall, though nearest prince of the blood, was not sup- 
posed to enjoy any superior title to the regency, wherein he was 
associated with two other nobles. But while the crown itself was 
hardly acknowledged to be unquestionably hereditary, it would be 
strange if any notion of such a right to the regency had been en- 
Ed trd tertained. 3. At the accession of Edward III., then 
** ^ " fourteen years old, the parliament, which was im- 
mediately summoned, nominated four bishops, four earls, and six 
barons as a standing council, at the head of which the earl of Lan- 
caster seems to have been placed, to advise the king in all business 
of government. It was an article in the charge of treason, or, as 
it was then styled, of accroaching royal power, against Mortimer, 
that he intermeddled in the king's household without the assent of 
this council (2). They may be deemed therefore a sort of parlia- 
mentary regency, though the duration of their functions does not 

,». u ... seem to be defined. 4. The proceedings at the com- 
er Richard II.; -*av ^.^^ *i--^ 

mcncement of the next reign are more wwthy of at- 
tention. Edward III. dying June 21, 1377, the keepers of the 
great seal next day, in absence of the chancellor beyond sea, gave 
it into the young king's hands before his council. He immediately 
delivered it to the duke of Lancaster, and the duke to Sir Micholas 
Bonde for safe custody. Four days afterwards, the king in coun- 
cil delivered the seal to the bishop of St. David's, who affixed it the 
same day to divers letters patent (3). Richard was at this time ten 
years and six months old ; an age certainly very unfit for the per- 
sonal execution of sovereign authority." Yet he was supposed 
capable of reigning without the aid of a regency. This mi^t be 
in virtue of a sort of magic ascribed by lawyers to the great seal, 
the possession of which bars all further inquiry, and renders any 
government legal. The practice of modern times, requiring the 
constant exercise of the sign manual, has made a public confession 
of incapacity necessai^y in many cases, where it might have been 
concealed or overlooked in earlier periods of the constitution. But 
though no one was invested with the office of regent, a council of 
twelve was named by the prelates and peers at the king's corona- 
tion, July 16, 1377, without whose concurrence no pubUc measure 
was to be carried into effect. I have mentioned in another place 
the modifications introduced from time to time by parliament, 

(1) Matt. Westmonasl. ap. Brady's Hblory of (s) Rot. Pari, f ol. li. p. si 
EngUnd, vol. U. p. 1. (3) Rymer, t. HI p. 171. 
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which might itself be deemed a great council of regency during the 
Grst years of Richard. 

5. The next instance is at the accession of Henry YI. 
This prince was but nine months old at his father's *' "*"'^ ^' 
death : and whether from a more evident incapacity fcnr the con- 
duct of goyemment in his case than in that of Richard II., or from 
the (NTOgress of constitutional principles in the forty years elapsed 
since the latter's accession, far more regularity and deliberation 
were shewn in supplying the defect in the executive authority. 
Upon the news arriving that Henry Y. was dead, several lords 
spiritual and temporal assembled, on account of the imminent ne- 
cessity, in order to preserve peace, and provide for the exercise of 
oflBicers appertaining to the king. These peers accordingly issued 
commissions to judges, sheriffs, escheat(»rs, and others, for various 
purposes, and writs for a new parliament. This was opened by 
conunission under the great seal directed to the duke of Glocester, 
in the usual form, and with the king's test (1). Some ordinances 
were made in this parliament by the duke of Glocester ascommiss 
sioner, and some in the king's name. The acts of the peers who 
had taken on themselves the administration, and summoned parlia- 
ment, were confirmed. On the twenty-seventh day of its session, 
it is entered upon the roll, that the king, ^^ considering his tender 
age, and inability to direct in person the concerns of his realm, by 
assent of lords and commons, appoints the duke of Bedford, or, in 
his absence beyond sea, the duke of Glocester, to be protects and 
defender of the kingdom and English church, and the king's chief 
counsellor." Letters patent were made out to this effect : the ap- 
pointment being however expressly during the king's pleasure. 
Sixteen counsellors were named in parliament to assist the {hx)- 
tector in his administration ; and their concurrence was made ne- 
cessary to the removal and appointment of officers, except some 
inferior patronage specifically reserved to the protector. In all 
important business that should pass by order of council, the whole, 
or major part, were to be present ; " but if it were such matter 
that the king hath been accustomed to be counselled of, that then 
the said lords proceed not therein without the advice of my lords 
of Bedford or Glocester (2)." A few more counsellors were added 
by the next parliament, and divers, regulations established for 
their observance (3). 

This arrangement was in contravention of the late king's testa- 
ment, which had conferred the regency on the duke of Glocester, 
in exclusion of his elder brother. But the nature and spirit of 
tbese proceedings will be better understood by a remarkable pas- 
sage in a roll of a later parliament, where Ihc house of lords, in 
answer to a request of Glocester, that he might know what autho- 
rity he possessed as protector, remind him ihat in the first parlia- 

(1) Rof. Pari. >ol. It. p. i6». (i) P. 174, 176. (3) P. 50b 

iu 13 
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ment of the king (1), ^^ ye desired to have had ye governaimce of 
yis land ; affermyng yat hit belonged unto you of rygzt, as well by 
ye mene of your birth, as by ye laste wylle of ye kyng yat was your 
broyer, whome God assoQe ; alleggyngfor you such groundes and 
motyves as it was yought to your discretion made for your intent, 
whereupon, the hnrds spiritual and temporal assembled there in 
pttrliament, among which were there my lordes your undes, the 
bishop of Wmchester that now liveth, and the duke of Exeter, and 
your cousin the earl of March that be gone to God, and ofWar wick, 
and other in great number that now live, had great and long deli- 
beration and advice, searched precedents of the govemail of the 
land in time and caitesemUable, when kings of thds land have been 
tender of age, iock also information of the laws of the land, of such 
persons as be notaUy learned therein, and finally found your said 
destare not caused nor grounded in precedent, nor in the law of the 
land; the which the khig that dead is, in his life nor might by his 
last wiD nor otherwise altre, change, nor abroge, without the as- 
sent of the three estates, nor commit or grant to any person go- 
vernance or rule of this land longer than he lived ; but on that 
other behalf, the said lords found your said desire not according 
with the laws of this land, and against the right and firedome of the 
estates of the same land. Howe were it, that it be not thou^t, 
that any such thin^ wittingly proceeded of your intent ,- and never- 
theless to keep peace and tranquillity, and to the intent to ease and 
appease you, it was advised and appointed by authority of the king, 
assenting the three estates of this land, that ye in absence of my lord 
your brother of Bedford, should be chief of the king's council, and 
devised unto you a name difierent from other counsellors, not the 
name of tutor, lieutenant, governor, nor of regent, nor no name 
that should import authority of governance of the land, but the 
nameof protector and defensor, which importeth a p^iwnal duty of 
attendance to the actual defence of the land, as well against enemies 
outward, ifcase required, asagainst rebels inward, if any were, that 
GodCwbid ; grantingyou therewith certain power, the wfaichis sped- 
fied and contained in an act of the said parliament, to endure as long 
as it liked the king. In the which if the intent of the said estates 
had been, that ye m<»*e power and authority should have had, more 
dHHild have been expressed therein ; to the which appdntment, 
ordinance, and act, ye then agreed you as for your person, making 
nevertheless protestation, that it was not your intent in any wise 
to deroge, or do prejudice unto my lord your brother of Bedford by 
your said agreement, as toward any right that he would pretend 
or clMm in the governance of this land, and as toward any pre- 

(1) I follow the orthotraphy of tte roll, whkh I tare. The wnal inegilarltr of ancient ipeiltaf 

liope will not be InconTenlent to the reader. Why Is hardly snlBcient to account for such TarlaUons ; 

Ihis ortliotrepby, from ohsoleie and dtfDenlt, so bat if there be any error, it belonirs to the siipi 

frequently becomei almost modern, as will appear intendtntf o( that pobUcttion, and is not mine, 
in the coine of theie eitracU, I cannot oon^eo* 
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eminence thatyott might have or belong; unto you as chief of coun- 
cil, it is plainly declared in the said act and articles, subscribed by 
my said lord of Bedford, by yourself, and the other lords of the 
councO. But as in parliament to which ye be called upon your 
faith and ligeance as duke of Glocester, as other Iwds be, and not 
otherwise, we kiiow no power nor authority that ye have, other 
than ye as duke of Glocester should have, the king being in parlia- 
Inent, at years of mest discretion : We marvaiUng with all our 
hearts that considering the open declaration of the authority and 
power belonging to my lord of Bedford, audio you in his absence, 
and also to the king's council, subscribed purely and simply by my 
said lord of Bedford, and by you, that you should in any wise be 
stirred or moved not to content you therewith or to pretend you 
fliny other : Namely, considering that the king, blessed be our lord, 
is sith the time of the said power granted unto you, far gone and 
grown in person, in wit, and understanding, and like with the 
grace of God to occupy his own royal power within few years : 
and forasmuch considering the things and causes abovesaid, and 
other many that long were to write. We lords aforesaid pray, ex- 
hort, and require you, to content you with the power aboVesaid 
and declared, of the which my lord jonv brother of Bedford, the 
king's eldest uncle, contented him ; and that ye none larger power 
desire, will, nor use ; giving you this Ithat is aboven written for 
our answer to your foresaid demand, the which we will dwell 
and abide with, withouten variance or changing. Over this beseech- 
ing and praying you in our most huihble and lowly wise, and also 
requiring you in the king's name, tl^at ye^ according to the king's 
conunandment, contained in his writ sent unto you in that behadf, 
come to this his present parliament, and intend to the good effect 
and speed of matters to be demesned and treted in the same, like 
as of right ye owe to do (1) ." 

It is evid^t, that this plain, or rather rude address to the duke 
<rf Glocester, was dictated by the prevalence of Cardinal Beaufort's 
party in council and parliament. But the transactions in the for- 
mer parliament are not unfairly represented j and comparing them 
with tiie passage extracted above, we may perhaps be entitled to 
infer : 1 . That the king does not possess any constitutional prero- 
gative of appointing a regent during the minority of his successor ; 
and 2. That neither the heir presumptive, nor any other person, is 
entitled to exercise the royal prerogatives during the king's infancy, 
(or, by parity of reasoning, his infirmity,) nor to any tiUe that con- 
veys them ; the sole right of determining the persons by whom, and 
fixing the limitations under which, the executive government shall 
be conducted in the king's name and behalf, devolving upon the 
great council of parliament. 

The expression used in the lords' address to the dqke of Glocester 

(1) Rot. Part. 6 H. TI. 101; if. p. 886. 
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relative lo the young king, that he was far gone and grown in jkt- 
son, wit, and understanding, was not thrown out in mere flattery. 
In two years the party hostile toGlocester's influence had gained 
ground enough to abrogate his office of protector, leaving only the 
honorary title of chief counsellor (1). For this the king's corona- 
tion, at eight years of age, was thought a fan* pretence; andm^ 
doubtedly the loss of that exceedingly limited authority which had 
been delegated to the protector could not have impaired the 
strength of government. This was conducted as before by a 
selfish and disunited council; bat the king^s name was sufficient 
to legalise their measures, nor does any objection appear to have 
been made in parliament to such a mockery of the name of mo- 
narchy. 

Henri's mental In the year 1454, the thirty-second of Henry's reign, 
derantemont. yg unhappy malady^ transmitted perhaps from his ma- 
ternal grandfather, assumed so decided a character of derangement 
or imbecility, that parliament could no longer conceal from itself 
the necessity of a more efficient ruler. This assembly, which had 
been continued by successive prorogations for nearly a year, met 
at Westminster on the 14 th of February, when the session was 
opened by the duke of York, as king's commissioner. Eemp, 
archbishop of Canterbury and chancellor of England, dying soon 
afterwards, it was judged proper to acquaint the king at Windsor 
by a deputation of twelve lords with this and other subjects concern- 
ing his government. In fact, perhaps, this was a pretext chosen 
in order to ascertain his real condition. These peers reported to 
the lords' house, two days afterwards, that they had opened to his 
majesty the several articles of their message, but ^^ could get no 
answer ne sign for no prayer ne desire," though they repeated 
their endeavours at three different interviews. This report, with 
the instruction on which it was founded, was, at their prayer, en- 
tered of record in parliament. Upon so authentic a testimony of 
their sovereign's infirmity, the peers, adjourning two days for so- 
DDke of York Icmuity or deliberation, '' elected and nominated Ri- 
made protector, chard dukc of York to be protector and defender of 
the realm of England during the king's pleasure." The duke, 
protesting his insufficiency, requested, '' that in this present par- 
liament, and by authority thereof, it be enacted, thatof yourself and 
of your ful and mere disposition, ye desire, name and call me to 
the said name and charge, and that of any presumption of myself, 
I take them not upon me, but only of the due and humble d)eisance 
that I owe to do unto the king, our most dread and sovereign lord, 
and to you the peerage of this land in whom by the occasion of the 
infirmity of our said sovereign lord resteth the exercise of his au- 
thority, whose noble commandments I am as ready to perform and 
cbcjj as any of his liegeman alive, and that at sudi time as it shall 
(1) 8 H. VI. Toi. It. p. tse. 
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please onr blessed Creator to restore his most noble person to 
healthful di^sition, it shall like you so to declare and notify to 
bis good grace." To this protestation the lords answered, that fw 
his, and their discharge, an act of parliament should be made, con- 
formably to that enacted in the king's infancy, since they were 
compelled by an equal necessity again to chuse and name a pro- 
tector and defender. And to the duke of York's request to be in- 
formed how far the power and authority of his charge should 
extend, they replied, that he should be chief of the king's councO, 
and "devised therefore to the said duke a name different from 
other counsellors, not the name of tutor, lieutenant, governor, 
nor of regent, nor no name that shall import authority of gover- 
nance of the land ; but the said name of protector and defensor ; " 
and so forth, according to the language of their former address to 
the duke of Glocester . An act was passed accordingly, constituting 
the duke of York protector of the church and kingdom and chief 
counsellor of the king during the latter*s pleasure j or until the 
prince of Wales should attain years of discretion, on whom the said 
dignity was immediately to devolve. The patronage of certain 
spiritual benefices was reserved to the protector, according to the 
precedent of the king's minority, which parliament was resolved 
to follow in every particular (1). 

It may be conjectured, by the provision made in favour of the 
prince of Wales, then only two years old, that the king's condition 
was supposed to be beyond hope of restoration. But in about nine 
months, he recovered sufficient speech and recollection to supersede 
the duke of York's protectorate (2). The succeeding transactions 
are matter of familiar, though not, perhaps, very perspicuous his- 
tory. The king was a prisoner in his enemies' hands after the 
affair at St. Alban's (3), when parliament met in July 1455. In 
this session little was done, except renewing the strongest oaths o{ 
allegiance to Henry and his family. But the two houses meeting 
again after a prorogation to November 12, during which time the 
duke of York had strengthened his party, and was appointed by 
commission the king's lieutenant to open the parliament, a propo- 
sition was made by the commons, that " whereas the king had de- 
puted the duke of York as his commissioner to proceed in this 
parliament, it was thought by the commons, that if the king 
hereafter pould not attend to the protection of the country, an able 
person should be appointed protector, to whom they might have 

(•) Rot. Pari. ToK T. p. «*l. which, written immediately after the engagement, 

(1) Paston Letters, toI. I. p. 81. The proofs of says tl^at only six score were killed. Surely this 

•oand mind glTen in this letter are not rery deci- testimony outweighs a thousand ordinary cbroni* 

aire, but the wits of soTerelgaa are nerer weighed clers. And the nature of the action, which was a 

in golden scales. sudden attack on the iowu of St. Alban's, without 

(J) This may seem an improper appellation for any pitched combat, renders the larger number 

what Is usually termed a battle, wherein 8,000 men improbable. Whelhamstcdo, himself abbot of St. 

are said to have fallen. But I rely here ppon my Alban's at the Ume, makes the duke of York's army 

faithful guide, the Paston Letters, p. 100., one of but 3,000 Oghting men. p. SS8. 
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recourse tot redress of injuries ; especiaUy as great disturbances 
had lately arisen in the west through the feuds of the earl of De- 
vonshire and lord Bonvile (t)." The archbishop of Canterbury 
aa^wercd tor the lords, that they would take mto oonsideratioa 
what the commons had suggested. Two days afterwards, thelatter 
appeared again with a request conveyed nearly in the same terais. 
Upon their leaving the chamber, the archbishop, who was also 
chancellOT, moved the peers to answer what should be done in 
respect of the request of the commons ; adding that " it is under- 
Stood, that they will not further proceed in matters of parliament^ 
to tb^ time that they have answer to their desire and request." This 
naturally ended in the re-appointment of the duke of York to his 
charge of protector. The commons indeed were ctetermined to 
bear no delay. As if ignorant of what had been resolved in con- 
sequence of their second request, they urged it a third time, on the 
next day of meeting ; and received for answer that " the king our 
said sovereign Iwd, by the advice and assent of his Icwrds spiritual 
and temporal being in this present parliament, had named and de- 
seed the duke of York to be protector and defensor of Ibis land." 
It is worthy of notice that in these words, and indeed m effect, as 
a[^)ears by the whole transaction, the house of peers assumed an 
exclusive right of chusing the protector, though in the act passed 
to ratify their election, the commons' assent, as a matter of 
course, is introduced. The last year's precedent was followed in 
the present instance, excepting a remarkable deviation ; instead of 
the words "during the king's pleasure," the duke was to hold 
his office " until he should be discharged of it by the lords in par- 
liament (2)." 

This extraordinary clause, and tte slight allegations on which it 
was thought fit to substitute a vicegerent for the reigning monarch, 
are sufficient to prove, even if the common historians were silent, 
that whatever passed as to this second protectorate of the duke of 
York was altogether of a revolutionary complexion. In the actual 
circumstances of civil blood already spilled and the king in capti- 
vity, we may justly wonder that so much regard was shewn to the 
regular forms and precedents of the constitution. But the duke's 
natural moderation will account for part of this, and the temper 
of the lords for much more. That assembly appears for the most 
part to have been faithfully attached to the house of Leuacaster. 
The partizans of Richard were found in the ccHumons, and among 
the populace. Several months elapsed after the victory of St. Al- 
ban's, bef(»re an attempt was thus made to set aside a sovereign, 
not labouring, so far as we -know, under any more notorious infir- 
mity than before. It then originated in the commons, and se^ns 
to have received but an unwilling consent from the upper house. 

(1) See some account of these In Paston Letten, (2) Rot. Part. toI. r. p. 184— s«o. 
^ol. I. p. 11*. 
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Eren in oonstitoliiig the duke of York protector ov^ the head of 
Henry, whom all men despaired of ever seeing in a state to face the 
dangers of such a season, the lards did not forget the rights of his 
son. By this latter instrument, as well as by that of the preceding 
year, the duke's office was to cease upon the prince of Wales ar- 
riTing at the age of discretion. 

But what had been long propagated in secret, soon ^^ ^ ^^^^.^ 
became familiar to the public ear; that the duke of York ei«im to "im 
laid claim to the throne. He was unquestionably heir '''^^' 
gaieralcrf the royal line, through his mother, Anne, daughter of 
Roger Mortimer earl of Mardi, son of Philippa, daughter of Lionel, 
dnkeof Oarence, third son of Edward III. Roger Mortimer's eldest 
son, Edmund, had been declared heir presumptive by Richard II. ; 
but his infancy during the revolution that placedHenry lY. on the 
throne had caused his pretensions to be passed over in silence. 
The new king howev^ was induced by a jealousy natural to his 
situation to detain the earl of March in custody. Henry Y. restored 
his liberty ; and, though he had certainly connived for a while at 
the conspiracy {banned by his brother-in-law, the earl of Gam- 
bridge, andLo^Sorc^ofMasham, to place the crown on his head, 
that magnanimous prince gave him a free pardon, and never tes* 
tified any displeasure. The present duke of York was honoured, by 
Henry YI. with the highest trusts in France and Irclaikl ; such as 
Beaufort and Glocester could never have dreamed of conf^ring on 
him, if his title to the crown had not been reckoned obsolete. It 
has been very pertinently remarked, that the crime perpetrated by 
Margaret and her counselors in the death of the duke of Glocester 
was the deduction of the house of Lancaster (1 } . Fnnn this time the 
duke of Y(Hk, next heir in presumption while tfie king was childless, 
might innocently contemplate the prospect of royalty ; and when 
such ideas had long be^ passing tlffough his mind, we may judge 
how reluctantly the birth of Prince Edward, nine years after Henry's 
marriage, would be admitted to disturb them. The queen's ad- 
ministration unpopular, careless of national interests, and partial to 
his inveterate enemy, the duke of Somerset (2) ; the king incapable 
of exciting fear or respect; himself conscious of powerful alliances 
and universal favour ; all these circumstances c(nnbined could hardly 
fail to nourish these (pinions of hereditary right, whidi he must 
have imbibed from his infancy. 

The duke of York preserved through the critical season of rebel- 
lion such moderation and humanity, that we may pardon him that 
bias in favour of his own pretensions, to which he became himsdf a 
victim. M«*garet, perhaps, by her sanguinary violence in the Go- 
yentry parliament of 1460, where the duke and all his adherents 

(1) Hall. p. sio. testimony, t letttr of thit dtti in tke P«M«B col- 

(t) The ill-wni of TOrk and the queen began as lection, tol. I. p. M. 
early at-m9, as we learn from an onequif oeal 
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wore attainted, \c(i him not the choice of remaining a subject with 
impanity. But with us, who arc to weigh these ancient factions in 
the balance of wisdom and justice, there should be no hesitation in 
deciding that the house of Lancaster ware lawful sovereigns of £i^- 
land. I am indeed astonished, that not only such historians as 
Carte, who wrote undisguisedly upon a Jacobite system, bat even 
men of juster principles have been inadvertent enough to mention 
the right of the house of Yorl£. If the original consent of the nation, 
if three descents of the crown, if repeated acts of parliament, if oaths 
of allegince from the whole Itingdom, and more particularly fwta 
those who now advanced a contrary pretension ; if undisturbed, 
unquestioned possession. during sixty years, could not secure the 
reigning family against a mere defect in their genealogy, when were 
the people to expect tranquillity? Sceptres were committed, and 
governments were instituted, for public protection and public hap- 
piness, not certainly for the benefit of rulers, or for the security of 
particular dynasties. No prejudice has less in its favour, and none 
has been more fatal to the peace of mankind, than tliat which regards 
a nation of subjects as a family's private iidieritance. For, as this 
opinion induces reigning princes and their courtiers to look on the 
people as made only to obey them, so when the tide of events has 
swept them from their thrones, it begets a fond hope of restoration, 
a sense of injury and of imprescriptible rights, which give the shew 
of justice to fresh disturbances of public order, and rebellions against 
established authority. Even in cases of unjust conquest, which are 
far stronger than any domestic revolution, time heals the injury of 
wounded independence, the forced submission to a victorious enemy 
is changed into spontaneous allegiance to a sovereign, and the laws 
of God and nature enjoin the obedience that is challenged by reci- 
procal benefits. But far more does every national government, 
however violent in its origin, become legitimate, when universally 
obeyed and justly exercised, the possession drawing after it the 
right ; not certainly that success can alter the moral character of 
actions, or privilege usurpation before the tribunal of human opi- 
nion, or in the pages of history, but that the recognition of a go- 
vernment by the people is the binding pledge of their allegiance so 
lopg as its corresponding duties are fulfilled (1). And thus the 
i law of England has been held to annex the subject's fidelity to the 
^ reigning monarch, by whatever title he may have ascended the 
throne, and whoever else may be its claimant (2). But the statute 
of 11th of Henry VII. c. 1. has furnished an unequivocal com- 
mentary upon this principle; when, alluding to the condemnations 
and forfeitures by which those alternate successes of the white and 

(1) UpoD this freat qnestion the fourth discourse easily applicable to It ; which, a centnry since, 

(n Sir Michael Foster's Keports oofht particularly would have tended to shake the present family in 

to be read. Strange doctrines have been reflTed the throne. 

lately, and though not exactly referred to the con- (t) Hale's Pleas of the Crown, Tol. i. p. 61. f 01. 

stitutlon of this country, y et , as general principles, (edit. 1736.) 
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red roses had almost exhausted the noble blood of England, it enacts ! 
that ^^no man Tor doing tme and faithful service to the king for 
the time being, be convict, or attaint of high treason, nor of other 
olfences, by act of parliament or otherwise." ) 

Though all classes of men and all parts of England ^.,^1^,,^ 
were divided into factions by this unhappy contest, yet eaitriau m 
thestrength of the Yorkists lay in London and the neigh- ^•'"^ 
bouring counties, and generally among the middling and lower peo- 
ple. And this is what might naturally be expected. For notions of 
hereditary right take easy hold of the populace, who feel an honest 
sympathy tor those whom they consider as injured ; while men of 
noble birth and high station have a keener sense of personal duty 
to their sovereign, and of the baseness of deserting their alle- 
giance. Notwithstanding the wide-spreading influence of the Nevils, 
most of the nobility were well affected to the reigning dynasty. 
We have seen how reluctantly they acquiesced in the second pro- 
tectorate of the duke of York, after the battle of St. Alban's. Thirty- 
two temporal peers took an oath of fealty to Henry and his issue 
in the Coventry parliament of 1460, which attainted the duke of 
Yori£ and the earls of Warwick and Salisbury (1 ) . And, in the me- 
morable circumstances of the duke's claim personally made in par- 
liament, it seems manifest, that the lords complied not only with 
hesitation, but unwillingness; and in facttestifled their respect and 
duty for Henry by confirming the crown to him during his life (2). 
The rose of Lancaster blushed upon the banners of the Staffords, 
the Percies, the Veres, the Hollands, and the Courteneys. All these 
illustrious famflies lay crushed for a time under the ruins of their 
party. But the course of fortune, which has too great a mastery 
over crowns and sceptres to be controulcd by men's affection, in- 
vested Edward IV. with a possession, which Uie general consent of 
the nation both sanctioned and secured. This was effected in no 
slight degree by the furious spirit of Margaret, who began a system 
of extermination by acts of attainder, and execution of prisoners, 
that created abhorrence, though it did not prevent imitation. And 
the barbarities of her northern army, whom she led towards London 
after the battle of Wakefield, lost the Lancastrian cause its former 
friends (3), and might justly convince reflecting men, that it were 
better to risk the changes of a new dynasty, than trust the kingdom 
to an exasperated faction. 

(1) Rot. Pari. TOl. r. p. 8S1. upon real grounds of suspicion, the assertions ot 

(t) Rot. Pari. p. 878. This entry In the roll is secondary writers. 

hlf hly Interesting and Important. It ong ht to be (S) The abbey of St. Alban's was stripped by the 

read in preference to any of our historians. Hume, queen and her army after the second battle fought 

who drew from inferior sources, Is not altogether at that place, Feb. 17. IMl ; which changed Whet- 

aecorate. Yet one remarkable cIrcumsUnce, told hamstede, the abbot and historiographer, from a 

by Hall and other chroniclers, that the duke of Tiolent Lancastrian into a YorkUl. His change of 

York stood by the throne, as IC to claim it, though party is quite sudden, and amusing enough. See 

omitted entirely In the roll, Is confirmed by ^liet- too the Paston Letters, vol. i. p. f06. Yet the Paston 

hamstede, abbot of St. Alban*s, who was probably family were originally Lancastrian, and retnrned 

then present, (p. 484. edit. Heame.) This shews to that side in 1470. 
that we should only doubt and not reject, unless 
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^^^^^ ^ * A period of obscurity and confosioii ensues, dnoring 
which we have as little insight into constitutional as ge- 
neral history. There are no contemporary chroniclers of any value, 
and the rolls of parliament, by whose light we have hitherto steered, 
become mere registers of private bills, or of petitions relating to 
commerce. The reign of Edward IV, is the first during which no 
statute was passed for the redress of grievances, or maintenance of 
the subject's liberty. NOr is there, if I am correct, a single pcti* 
tion of this nature upon the roll. Whether it were that the com- 
mons had lost too much of their ancient courage to pr^ent any 
remonstrances, or that a wilful omission has vitiated the record, 
is hard to determine; but we certainly must not imagine, that a 
government cemented with blood poured on the scaffold as well as 
in the field, under a passionate and unprincipled sovereign, would 
afford no scope for the just animadversion of parliament (1) . The 
reign of Edward IV. was a reign of terror. One half of the noble 
families had been thinned by proscription ; and though generally 
restored in blood by the reversal of their attainders, a measure 
certainly deserving of much approbation, were still under the eyes 
of vigilant and inveterate enemies. The opposite faction would be 
cautious how they resisted a king of their own creation, while the 
hopes of their adversaries were only dormant. And indeed, without 
relying on this supposition, it is commonly seen, that when tem- 
porary circumstances have given a king the means of acting in 
disregard of his subjects' privileges, it is a very difficult undertak- 
ing for them to recover liberty, which has no security so eflectual 
as habitual possession. 

Besides the severe proceedings against the Lancastrian party, 
which might be extenuated by the common pretences, retaliation 
of similar proscriptions, security for the actual government, or 
just punishment of rebellion against a l^itimate heir, there aw 
several reputed instances of violence and barbarity in the reign of 
Edward IV., which have not such plausible excuses^ Every one 
knows the common stories of the citizen who was attainted of treason 
for an idle speech that he would make his son heir to the^own, 
the house where he dwelt ; and of Thomas Burdett, who wished the 
horns of his stag in the belly of him who had advised the king to sho(^ 
it. Of the former I can assert nothing, though I do not believe it 
to be accurately reported. But certainly the accusation against 
Burdett, however iniquitous, was not confined to*these frivolous 
words J which indeed do not appear in his indictment (2), or in a 

(1) There are sereral !nsteiiC5e« of riolence and («) See In Cro. Cap. 180. the iBdlettaent ngtim 

oppression apparent on the rolls during this reign, Bnrdett for compassing the king's death, and for 

bnt not proceeding from the cronrff. One of a re- that pnrpose conspiring with Slaeie and Blake to 

markable natnre. rol. y. p. 178., was brought for- calcnlate his natirlty and his son's, ad sctendam 

ward to thrown an odium on the duke of Clarence. quand6 ildem rex e( Edwardus ejus filtos morlea- 

Who had been concerned in it. Sereral passages tur : Also for the same end dispersing dlfers 

indicate the character of the dnke of Glocester. rhyme* and ballads da iniinQQrationibua, seditio- 
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passage i^atire to ImcoDyietion in tbcrdl of psrliamra Bnrdett 
was a servant and friend of the doke of Clarence, and sacrificed as 
a preliminary victim. It was an article of charge against Clarence 
that he had attempted to persoacte the peoj^e that ^^ Thomas Bnrdett 
his servant, wUch was lawfully and truly attainted of treason, was 
wrongfully put to death (1)." There could indeed be no more 
q^nressive usage inflicted upon meaner persons, than this attaind^ 
of the duke of Clarence, an act for which a brother could not be 
pardoned, had he been guilty ; and iiiiiich deepens the shadow ot a 
tyrannical age, if, as it seems, his offence toward Edward was but 
levity and rashness. 

But whatever acts of injustice we nDay attribute, from authority 
or conjecture, to Edward's government, it was very far frmn being 
unpoimlar. His love of pleasure, his aflhbility, his courage and 
beauty, gave him a credit with his subjects, which he had no real 
vhrtue to challenge. This restored him to the throne, even against 
ttie prodigious influence of Warwick, and compelled Henry YII. 
to treat his memory with respect, and acknowledge him as a lawful 
king (2). The latter years of his reign were passed in repose at 
home after scenes of unparalleled convulsions, and in peace abroad, 
after more than a century of expensive warfare. His demands of 
subsidy were therefore moderate, and easily defrayed by a nation 
who were making rapid advances towards opulence. According to 
Sir John Fortescue, nearly one fifth of the whole kingdom had 
come to the king's hand by forfeiture, at some time or other since 
.the commencementof his reign (3) . Many indeed of these lands had 

nnnifl H prodttorils exoltattonlbiif, faotas et fabrl- i H. vn., while Edward IV. ft styled "late klnf,* 

catas apad Holboorn, to the Inteot that the people appean only with the denomlnatioB oC "Edward 

might withdraw their lore from the kinr aud de- hit ton, late called Edward V." p. S9«. Who then 

sert him, ac erga Iptmn refem inrargerent, et wat king after the death of Edward IV.t And wat 

gnerram erga fptam regem levarent, ad flnalem hit ton really illegitimate, at an utorping nnele 

destmctlonem iptoram regit ao domini princi- pretended t Or did the crime of Richard, thoagh ' 

pit, etc pantthed in him, ennre to the benefit of Henry? 

(1) Rot. ParlAol. tI. p. 198. These were polnU, which, like the fate of the 

(1) The rolls of Henry Tn.'t llrtt parliament are yoang princet In the Tower, he ehote to wrap In 

fall of an absnrd confution in thought and Ian- dltcreet tllonce. But the firtt quettlon he >««int to 

gnage, which is rendered odious hy the purposes hare answered in his own farour. For Richard 

to whi<ai It Is applied. Both Henry VI. and himtelf, Howard dnke of Norfolk, lord L0Tel,«B« 

Edward IV. are considered as lawful kings ; except some others, are attainted, (p. t76.) for ' trailer- 

1n one Instance, where Alan Gotterell, petitioning ously intending, oompasting and imagining' the 

for the reversal of hisattabider, speaks of Edward death of Henry ; of course before or at the MtUe 

" late called Edward IV." (toI. t1. p. WO.) But thU of Bosworth ; and while his right unsupported hy 

Is only the tangaage of a prirate Lancastrian. And possettlon could haye retted only on an hereditary 

Henry VI. passes for harlng been king daring his title, which it was an insult to the nation to pre- 

Aort lestoratfon In 1470, when Edward had been fer. These monstrous proceedings explain »• 

nine years upon the throne. For the eari of Ox- necessity of that conservatlTO statute to which I 

ford Is said to hare b^n attainted " for the true have already alluded, which passed In the elerentu 

allegiance and serrlce he owed and did to Henry VI.. year of hU reign, and afforded •» "wh security 

at Bamet Held and otherwise." (p.S8i.) This might for men following the plain line of rallying round 

be reasonable enough on the true principle, that the standard of their country as mere law can 

allegiance U due to a king de facto ; if Indeed we oflier. There is some extraordinary reasoning upon 

could determine who was the king de facto on the this act In Carte's History, toI/ II. p. 84*., for tne 

mormtng of the battle of Bamet. But this principle purpose of proTlig, that the adherenta of George u. 

was not falriy recognized. Richard III. Is always would not be protected by It on the restoration of 

called, " In deed and not In right king of England." the true blood. , ^ „ u- 

nor was this merely founded on his usnrpaUon (S) Dlffertnce of Absolnle and Limited Monareiiy. 

against Ills nephew. For that unfortunate boy Is p. 8S. 

little better treated, and in the act of resumpUon, , 
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been restored, and others lavished away in grants, bnt the sarplira 
revenue must still have been considerable. 

Edward lY . was the Grst who practised a new method of taking 
his sd>jects' money without consent of parliament, under the plan- 
siUe name of beneyolences. These came in place of the still more 
fdausible loans of former monarchs, and were principally levied on 
the wealthy traders. Though no complaint appears in the parlia - 
mentary records of his reign, which, as has been observed, com- 
plain of nothing, the] illegality was undoubtedly felt and restated. 
In the remarkid>le address to Richard by that tumultuary meeting 
which invited him to assume the crown, we find, among general 
asserttons ot the state's decay through misgovernment, the follow- 
ing strong passage : '' For certainly we be determined rather to 
aventure and committe us to the perill of owre lyfs and jopariMeof 
deOi, than to lyve in such thraldomeand bondage as we have lyved 
long tyme heretofore oppressed and injured by extortions and 
newe impositions, ayenst the lawes ofGod and man, and the libertie, 
(Ad pdicie, and lawes of this realme, whereyn every Englishman is 
inherited (1)." Accordingly in Richard III.'s only parliament, an 
act was passed, which, after reciting in the strongest terms the grie- 
vanees lately endured, abrogates and annuls for ever all exactions 
under the name of benevolence (2). The liberties of this country 
were at least not directly impaired by the usurpation of Richard. 
But from an act so deeply tainted with moral guilt, as well as 
so violent in all its circumstances, no substantial benefit was likely 
to spring. Whatever diflSculty there may be, and I confess it is 
not easy to be surmounted, in deciding upon the fate of Richard's 
nephews after they were immured in the Tower, the more public 
parts of the transaction bear unequivocal testimony to his ambi- 
tious usurpation. It would therefore be foreign to the purpose 
of this chapter to dwell upon his assumption of the regency, or 
upon the sort of election, however curious and remarkable, which 
gave a pretended authority to his usurpation of the throne. Neither 
of these has ever been alleged by any party in the way of consti- 
tutional precedent. 

concinsion ^^ ^^^ cpoch I terminate these incpiiries into the Eng- 
lish constitution ; a sketch very imperfect, I fear, and 
unsatisfactory, but which may at least answer the purpose of fixing 
the reader's attention on the principal objects, and of guiding him 
to the purest fountains of constitutional knowledge. From the ac- 
cession of the house of Tudor a new period is to be dated in our 
history; far more prosperous in the diffusion of opulence, and the 
preservation of general order than the preceding, but less distin- 
guished by the spirit of freedom and jealousy of tyrannical power. 
We have seen, through the twilight of our Anglo-Saxon records, a 
form of civil policy established by our ancestors, marked, like the 

(1 Bot. Pari. Tol. »l. p. J41. (f) t R. in. c. f. 
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kindred goyemments of the Continent, with aboriginal Teutonic 
features ; barbarous indeed, and insufBcient for the greatends of so- 
ciety, but capable and worthy of the improvement it has received, 
because actuated by a sound and vital spirit, the love of freedom 
and of justice. From these principles arose that venerable insti- 
tution, which none but a free and simple people could have con- 
ceived, trial by peers; an institution common in some degree to 
other nations, but which, more widely extended, more sMctly 
retained, and better modified among ourselves, has become perhaps 
the first, certainly among the first, of our securities agaisst arbi- 
trary government. We have seen a foreign conqueror and his 
descendants trample almost alike upon the prostrate nation, and 
upon those who had been companions of their victory, introduce 
the servitudes of feudal law vrith more than their usual rigour, and 
establish a large revenue by continual precedents upon a system of 
universal and prescriptive extortion. But the Norman and Eng- 
lish races, each unfit to endure oppression, forgetting their ani- 
mosities in a common interest, enforce by arms Uie concession of a 
great charter of liberties. Privileges, wrested from one faithless 
mcMiarch, are preserved with continual vigilance against the ma- 
chinations of another ; the rights of the people become more |M*e- 
cise, and their spirit more magnanimous during the long reign of 
Henry III. With greater anibition and greater abilities ttian his 
father, Edward I. attempts in vain to govern in an arbitrary man- 
n^, and has the mortification of seeing his prerogative fettered by 
still more important limitations. The great council of the nation 
is opened to the representatives of the commons. They proceed 
by slow and cautious steps to remonstrate against public grievan- 
ces, to check the abuses of administration, and sometimes to chastise 
public delinquency in the oflBcers of the crown. A number of re- 
medial provisions are added to the statutes ; every Englishman 
learns to remember that he is the citizen of a free state, and to 
daim the common law as his birthright, even though the violence 
of power should interrupt its enjoyment. It were a strange mis- 
representation of history to assert that the constitution had attained 
any thing like a perfect state in the fifteenth century ; but I know 
not whether there are any essential privileges of our countrymen, 
any fundamental securities against arbitrary power, so far as they 
depend upon positive institution, which may not be traced to the 
time when the house of Plantagenet filled the English thrcMie. 
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CHAPTER IX. 

ON THE STATE OF SOQETY IN EUROPE DURING THE BflDDLE AGES. 



PARTI. 



IntrodacUon— Decline of Literature in the latter period of the Roman Empire--its Causes 
—Corruption of the Latin Language— Means hy which it was effected— Formation of 
new Languages— General Ignorance of the Dark Ages— Scarcity of Books— Causes that 
prevented the total extinction of Learning— Prevalence of Superstition and Fanatician 
—General Corruption of Religion— Monasteries— their Effects— Pilgrimages— Love of 
Field Sports— State of Agriculture— of Internal and Foreign Trade down to the end of 
the Eleventh Century— Improvement of Europe dated from that age. 

II has been the object of every preceding diapter of this -woi*, 
either to trace the ciyil revolutions of states during the period of 
the middle ages, or to investigate, with rather more minute atten- 
tion, then* political institutions. There remains a large tract to be 
explored, if we would complete the circle of historical informatioD, 
and give to our knowledge that copiousness and clear p^cepticm, 
which arise from comprehending a subject under numerous rela- 
tions. The philosojAy of history embraces far more than the wars 
and treaties, the factions and cabals of common political narratioD|; 
' it extends to whatever illustrates the character of the human spe- 
cies in a particular period, to their reasonings and sentiments, their 
arts and industry. Nor is this comprehensive survey merely inte- 
resting to the speculative philosopher ; without it, the statesman 
would form very erroneous estimates of events, and find himsdf 
constantly misled in any analogical application (k them to present 
circumstances. Nor is it an uncommon source of error to neglect 
the general signs of the times, and to deduce a prognostic from 
some partial coincidence with past events, where a more enlarged 
comparison of all the facts that ought to enter into the combination 
would destroy the whole parallel. The philosoj^cal student, how- 
ever, will not follow the antiquary into his minute details ; and 
though it is hard to say what may not supply matter for a reflecting 
mind, there is always some danger of losing sight of grand objects 
in historical disquisition, by too laborious a research into trifles. 
I may possibly be thought to furnish, in some instances, an exam- 
ple of the error I condemn. But in the choice and disposition of 
topics to which the present chapter relates, some have bwn omitted 
on account of their comparative insignificance, and others on ac- 
count of their want of connexion with the leading subject. Even 
of those treated I can only undertake to give a transient view ; 
and must bespeak the reader's candour to remember, that passages 
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'Which, separately taken, may often appear superflcial, are bat 
parts of the context of a single chapter, as the chapter itself is ot 
an entire work. 

The Middle Ages, according to the division I have adopted, com- 
prise about one thousand years, from the invasion of France by 
Qovis to that of Naples by Charles VIII. This period, considered 
as to the state of society, has been esteemed dark through ignorance, 
and barbarous through poverty and want of refinement. And 
although this character is much less applicable to the two last ecu- 
taries of the period, than to those which preceded its commence- 
ment, yet we cannot expect to feel, in respect of ages at best im- 
perfectly civilized and slowly progressive, that interest which 
attends a more perfect development of human capacities, and mote 
brilliant advances in improvement. The first moiety indeed of 
these ten ages is almost absolutely barren, and presents little but a 
catalogue of evils. The subversion of the Roman empire, and de- 
vastation of its provinces by barbarous nations, either immediately 
preceded, or were coincident with the commencement of the middle 
period. We begin in darkness and calamity; and though the 
shadows grow fainter as we advance, yet we are to break off our 
pursuit as the morning breathes upon us, and the twilight reddens 
into the lustre of day. 

No circumstance is so prominent on the first survey ,>,^,„.^,f ,ewii- 
of society during the earlier centuries of this period tuf (n Romu 
as the depth of ignorance in which it was immersed ; *""***"' 
and as from this, more than any single cause, the moral and social 
evils which those ages experienced appear to have been derived 
and perpetuated, it deserves to occupy the first place in the arrange- 
ment of our present subject. We must not altogether ascribe 
the ruin of literature to the barbarian destroyers of the Roman 
empire. So gradual and, apparently, so irretrievable a decay had 
long before spread over all liberal studies, that it is impossible to 
pronounce whether they would not have been almost equally ex- 
tinguished, if the august throne of the Gsesars had been left to 
moulder by its intrinsic weakness. Under the paternal sovereignty 
of Marcus Aurelius, the approaching declension of learning might 
be scarcely perceptible to an incurious observer. There was much 
indeed to distinguish his times from those of Augustus -, much lost 
in originality of genius, in correctness of taste, in the masterly 
conception and consummate finish of art, in purity of the Latin, 
and even of the Greek language. But there were men who made 
the age famous, grave lawyers, judicious historians, wise philoso- 
phers; the name of learning was honourable, its professors were 
encouraged ; and along the vast surface of the Roman empire there 
was perhaps a greater number, whose minds were cultivated by 
intellectual discipline, than under the more brilliant reign of the 
first emperor. 
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It is not, I think, very easy to give a perfectly sa- 
tisfactory solution of the rapid downfall of literature 
between the ages of Antonine and of Diocletian. Perhaps the pros- 
perous condition of the empire from Trajan to Marcus Aurelius, 
and the patronage which those good princes bestowed on letters, 
.gave an artificisd health to them f(»r a moment, and suspended the 
operation of a disease whidi had already begun to undermine 
their vigour. Perhaps the intellectual energies of mankind can 
never remain stationary ; and a nation that ceases to produce ori- 
ginal and inventive minds, born to advance the landmarks of know- 
ledge or skill, will recede from step to step, till it loses even the 
secondary merits of imitation and industry. During the third cen- 
tury, not only there were no great writei^s, but even few names 
of indifferent writers have been recovered by the diligence of mo- 
dern inquiry (1). Law neglected, philosophy perverted till it be- 
came contemptible, history nearly silent, the Latin tongue growing 
rapidly barbarous, poetry rarely and feebly attempted, art more 
and more vitiated -, such were the symptoms by which the age pre- 
vious to Constantino announced the decline of human intcUect. If 
we cannot fully account for this unhappy change, as I have ob- 
served, we must, however, assign much weight to the degradation 
of Rome and Italy in the system of Severus and his successors, to 
the admission of barbarians into the military and even civil digni- 
ties of the empire, to the discouraging influence of provincial and 
illiterate sovereigns, and to the calamities which followed for half 
a century the Grst invasion of the Goths and the defeat of Dccius. 
To this sickly condition of literature the fourth century supplied 
. no permanent remedy. If under the house of Constantine the 
Roman world suffered rather less from civil warfare or barbarous 
invasions, than in the preceding age, yet every other cause of decline 
just enumerated prevailed with aggravated force; and the fourth 
century set in storms, sufficiently destructive in themselves, and 
ominous of those calamities which humbled the majesty of Rome 
at the commencement of the ensuing period, and overwhelmed the 
Western Empire in absolute and final ruin before its termination. 
The diffusion of literature is perfecUy distinguishable from lis 
advancement, and whatever obscurity we may find in explaining 
the variations of the one, there are a few simple causes which seem 
^ . to account for the other. Knowledge will be spread over the sur- 
j jface of a nation in proportion to the facilities of education, to the 
j free circulation of books, to the emoluments and distinctions which 
1 jliterary attainments are found to produce, and still more to the 
reward which they meet in the general respect and applause of 
society. This cheering incitement, the genial sunshine of appro- 

. r^«a ^^n'll^ri^ihli^'it**'*^^^ "P*»" "-^y ^"^^'^rUy ; two of whom are now l«l, 

' .?" f."'^ ""**. '**"* ^^^" or Ctnl. no in^ In the precedinr centary the noiDber was comU 
coDiiderable part of the Roman enpire, menUoned derably greater. 
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bation, has at all times promoted the cultivation of literature in I 
small republics, rather than large empires, and in cities compared ^ 
with the country. If these are the sources which nourish litera- 
ture, we should naturally expect that they must have become scanty 
or dry, when learning languishes or expires. Accordingly in the 
later ages of the Roman empire, a general indifference towards the 
cultivation of letters became the characteristic of its inhabitants. 
Laws were indeed enacted by Constantine, Julian, Theodosius, and 
other emperors, for the encouragement of learned men and the 
promotion of liberal education. But these laws, which would not 
perhaps have been thought necessary in better times, were un- 
availing to counteract the lethargy of ignorance in which even the 
Dative citizens of the empire were contented to repose. This alie- 
nation of men from their national literature may doubtless be im- 
puted, in some measure, to its own demerits. A jargon of mystical 
philosophy, half fanaticism and half imposture, a barren and in- 
flated eloquence, a frivolous philology, were not among those 
charms of wisdom, by which man is to be diverted from pleasure j 
or aroused from indolence. 

In this temper of the public mind, there was little probability 
that new compositions of excellence would be produced, and much 
doubt whether the old would be preserved. Since the invention 
of printing, the absolute extinction of any considerable work seems 
a danger loo improbable for apprehension. The press pours forth 
in a few days a thousand volumes, which scattered, like seed in the 
air, over the republic of Europe, could hardly be destroyed without 
the extirpation^ its inhabitants. But in the times of antiquity 
manuscripts were copied with cost, labour, and delay ; and if the \ 
diffusion of knowledge be measured by the multiplication of books, \ 
no unfair standard, the most golden ages of ancient learning could 
never bear the least comparison with the three last centuries. The 
destruction of a few libraries by accidental fire, the desolation of a 
few provinces by unsparing and illiterate barbarians, might an- 
nihilate every vestige of an author, or leave a few scattered copies, 
which, from the public indifference, there was no inducement to 
multiply, exposed to similar casualties in succeeding times. 

We are warranted by good authorities to assign, as a collateral \ 
cause of this irretrievable revolution, the neglect of heathen litera- | 
ture by the Christian church. I am not versed enough in eccle- 
siastical writers to estimate the degree of this neglect ; nor am I 
disposed to deny that the mischief was beyond recovery before the 
accession of Constantine. From the primitive ages, however, 
it seems that a dislike of pagan learning was pretty general 
among Christians. Many of the fathers undoubtedly were accom- 
plished in liberal studies, and we are indebted to them for va- 
luable fragments of authors whom we have lost. But the literary 
character of the dmrch is not to be measured by thiat of its more 
II. 14 
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illustrious leaders. Proscribed and persecuted, the early Christians 
bad not perhaps access to the public schools, nor inclination to 
studies which seemed, very excusably, uncongenial to the character 
of their profession. Their wrejudices however survived the esta- 
blishment of Christianity. The fourth council of Carthage ia 398 
prohibited the reading ofsecukr books by bishops. Jerome plainly 
coodemns the study of them, except for pious ends. All physical 
science, especially, was held in avowed contempt, as inconsistent 
vrith revealed truths. Nor do there appear to have been any canon^ 
made in favour of learning, on any restriction on the ordination 
of persons absolutely illiterate (i). There was, indeed, abundance 
of what is called theological learning displayed in the controversies 
of the fourth and fifth centuries. And those who admire such 
disputations may consider the principal champions in them as con- 
tributing to the glory,' or at least retarding the decline of literature. 
But I believe rather Uiat polemical disputes will be found not only 
to corrupt the genuine spirit of religion, but to degrade and cour 
tract the faculties. What keenness and subtlety these may some- 
times acquire by such exercise is more like that worldly shrewd- 
ness we see in men whose trade it is to outwit their neighbours, 
than the clear and calm discrimination of philosophy. However 
this may be, it cannot be doubted that the controversies agitated in 
the church during these two centuries must have diverted studious 
minds from profane literature, and narrowed more and more the 
circle of that knowledge which they were desirous to attain. 

The torrent of irrational superstitions which carried all before it 
in the fifth century, and the progress of ascetic enthusiasm, had an 
influence still more decidedly inimical to learning. I cannot indeed 
conceive any state of society more adverse to the intellectual im- 
provement of mankind, than one which admitted of no middle line 
between gross dissoluteness and fanatical mortification. An equa- 
ble tone of public morals, social and humane, verging neither to 
voluptuousness nor austerity, seems the most adapted to genius, 
or at least to letters, as it is to individual comfort and national 
prosperity. After the introduction of monkery and its unsocial 
theory of duties, the serious and reflecting part of mankind, on 
whom science most relies, were turned to habits which, in the 
most favourable view, could not quicken the intellectual energies ^ 
and it might be a diflicult question, whether the cultivators and 
admirer^ of useful literature were less likely to be found among 
the profligate citizens of Rome and their barbarian conquerors, or 
the melancholy recluses of the wilderness. 

Such therefore was the state of learning before the subversion ol 
the Western Empire. And we may form some notion Ipw little 

(I) Mosheim. Cent. *. Tiraboschi endearoon to the bishops In the general councils of Ephesos and 
elevate higher the learning of the early GhrisUaus, Cbateedon couid not write their names. HemvitS 
1. 11. p. 318. Jorlln, however, assorts that many of on Eccleslast. Hist. yoI. U. p. >17. 
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probability there was of its producing any excellent fruits, eren if 
that revolution had never occurred, by considering w^at topk plaice 
in Greece during the subsequent ages; where, altho^gh there wa# 
some attention shewn to preserve the best monuments of antiquity, 
and diligence in compiling from them, yet no one 0|*iginal writer 
of any superior merit arose, and learnmg, though plunged but for 
a short period into mere darkness, may be said to have languished 
In a middle regiojj of twilight fop the greater part of a thousand 
years. 

But not to delay ourselves in this speculation, the filial s^tQeiQenf 
of barbarous nations in (Jaul, Spain, and Ito^y consupin^ated the 
ruin of literature. Their first irruptions were uniformly attended 
with devastation ; ^u^ if some of the Gothic |iings, after tbeif 
establishment, proved humane and civilized sovereigns, yet tbp f 
nation gloried in its original rudeness, and viewed with an upre^- / 
sonable disdaiu art^ ^hich had neither preserved Jheir cuUiyatprs 
from corruption, nor raised t^pm from servitude, "tbeodorip, th§ 
most famous of the Ostrogoth kipgs in Italy, pould not write hi^ 
name, and is said to have restrained his CQuntrymep from attend- 
ing those schools pf learning, hy which h^? or father perhaps hipi 
minister Cassioflorus, endeavoured to revive the studies of bijs 
Italian subjects. Scarcely pnp pf the barbarians^ m long as thpy 
continued nnconfused with the native inhabitants, acquired the 
slightest tincture of letters; and the praise of equal ignorance was 
soon aspired to and attained by the entire mass pf \he Roman laity. 
They, however, could hardly have <|ive8te4 themselves so com- 
pletely of all acquaintance with even the elements pf learning, if 
the language in ^hich books Tfere written bad not ceased tp^e 
their natural dialect: This remarkable change in the speeqb pf 
France, Spain, and Italy, is most intimately connected with tbp 
extinction of learning ; and there js enough of obscurity, as wpU as 
of interest, in the suhj^ct, to deserve some discussion. 

It is obvious, on the most cursory view of the French corni|.uon or ii^e 
and Spanish languages, that they, as well as the I taliau^ ^^° language. 
are derived from one common source, tbp Latin* I'bat must there- 
fore have been at some period, and certainly pot since the esta- 
blishment of the barbarous nations in Spain and Gaul, substituted 
in ordinary use for the original dialects of those countries, which \ 
are genersdly supposed to have been Celtic, not essentially differing / 
from that which is spoken in Wales and Ireland. Rome, says 
Augustine, imposed not only her yoke, but her language upon 
conquered nations. The success of such an attempt is indeed very 
remarkable. Though it is the natural effect of conquest, or eyen of 
commercial intercourse, to ingraft fresh words and foreign idioms 
OD the stock of the original language, yet the entire disuse of the \ 
lattOT, and adoption of one radically different, scarcely takes place ' 
in the lapse of a far longer period than that of the Roqian dominion 
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in Gaul. Thus, in part of Britany, the people speak a language 
which has perhaps sustained no essential alteration from the revo- 
lution of two thousand years ; and we know how steadily another 
Celtic dialect has kept its ground in Wales, notwithstanding English 
laws and government, and the long line of contiguous frontier 
which brings the natives of that principality into contact with 
Englishmen. Nor did the Romans ever establish their language, 
1 know not whether they wished to do so, in this island, as we 
perceive by that stubborn British tongue which has survived two 
conquests (i). 

In Gaul and in Spain, however, they did succeed, as the present 
state of the French and peninsular languages renders undeniable, 
though by gradual changes, and not, as the Benedictine authors of 
the Hlstoire Litteraire de la France seem to imagine, by a sudden 
and arbitrary innovation (2). This is neither possible in itself, nor 
agreeable to the testimony of Irenseus, bishop of Lyons at the end 
of the second century, who laments the necessity of learning Cel- 
tic (3). But although the inhabitants of these provinces came at 
length to make use of Latin so completely as their mother-tongue, 
that few vestiges of their original Celtic could perhaps be discovered 
in their conmion speech, it does not foUow that they spoke with the 
pure pronunciation of Italians, far less with that conformity to the 
written sounds, which we assume to be essential to the expression 
of Latin words. 
Ancient utin It appcaTs to bc takcu for granted, that the Romans 
pronnncuiioD. pronounccd their language as we do at present, so far 
at least as the enunciation of all the consonants, however we may 
admit our deviations fron the classical standard, in propriety of 
sounds, and in measure of time. Yet the example of our own lan- 
guage, and of French, might shew us that orthography may become 
a very inadequate representative of pronunciation. It is indeed 
capable of proof, that in the purest ages of Latinity, some variation 
existed between these two. Those numerous changes in spelling 
which distinguish the same words in the poetry of Ennius and of 
Virgil are best explained by the supposition of their being accom- 
modated to the current pronunciation. Harsh combinations of 
letters, softened down through delicacy of ear, or rapidity of 
utterance, gradually lost their place in the written language. 
Thus exfregit and adrogavit assumed a form representing their 

(1) Gibbon roundly asserts, that " the language acquire a tastefor liberal studies, and to hare soc- 

of Virgil and Cicero, though with some inevitable ceeded so much by judicious commendation of 

inlxtnre of corruption, was so universally adopted their abiliUes, ut qui modo linguam Romanam 

in Africa, Spain, Gaul, Great Britain, and Pannottia, abnuebant, eloquentiam concupbcerent. (c. U) 

that the faint traces of the Pnnic or Celtic idioms This, it Js suOiciently obvious, is very different 

were preserved only in the mountains, or among from the national adoption of Latin as a mother- 

the peasants." Decline and Fall, v. 1. p. 60. (8vo. tongue, 

edit.) For Britain he quotes Tacitus's Life of AgrI- (%) T. il. preface. 

cola as his voucher. But the only passage In this (8) It appears, by a passage quoted from the Df- 

work that gives the least colour to Gibbon's as- gest by M. Bonamy, M6m. de I'Acad. des Inscript 

sertlon, Is one in which Agricola is said to have t. xxiv. p. 889., that CeUlc was spoken in Gaol, or 

encouraged the chUdren of British chieftains to at least parts of it, ai weU as Punic in Africa 
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more liquid sound; and auotor was latterly spelled autor, which 
has been followed in French and Italian. j4utor was probably so 
pronounced at all times ; and the orthography was afterwards cw- 
rected or corrupted, whichever we please to say, according to the 
sound. We have the best authority to assert, that the final m was 
very fainUy pronounced, rather, it seems, as a rest and short mter- 
val between two syllables, than an articulate letter ; nor indeed can 
we conceive upon what other ground it was subject to elision before 
a vowel in verse ; since we cannot suppose that the nice ears of 
Rome would have submitted to a capricious rule of poetry, for 
which Greece presented no analogy (1). 

A decisive proof, in my opinion, of the deviation which took 
place, through the rapidity of ordinary elocution, from the strict 
laws of enunciation, may be found in the metre of Terence. His 
verses, which are absolutely refractory to the common laws of 
prosody, may be readily scanned by the application of this prin- 
cijrfe. Thus, in the first act of the Heautontimorumenos, a part 
selected at random, I have found, I. Vowels contracted or dropped, 
so as to shorten the word by a syllable ; in rd, vid, dmtius, ei, solius, 
earn, unius^ suam, divitias, senex, voluptatem, illiuSy semel; II. 
The proccleusmatic foot, or four short syllables, instead of the 
dactyl; scen.i. v. 59. 73. 76. 88. 109. seen. ii. v. 36.; III. Hie 
elision of s in words ending with us, or is short, and sometimes 
even of the whole syllable, before the next word beginning with a 
vowel; in seen. i. v. 30. 81. 98. 101. 116. 119. seen. ii. v. 28. 
rv. The first syllable of ille is repeatedly shortened, and indeed 
nothing is more usual in Terence than this licence ; whence we 
may collect how ready this word was for sd)breviation into the 
French and Italian articles. V. The last letter ofapud is cut off. 
seen. i. v. 120. and seen. ii. v. 8. VI. Hodie is used as a pyrrhi- 
chius, in seen, ii . v. 11. VII. Lastly, there is a clear instance of a 
short syllable, the antepenultimate of tm/m/mm^ lengthened on ac- 
count of the accent, at the 113th verse of the first scene.' 

These licences are in all probabiUty chiefly colloquial, lu corropuon by 
and would not have been adopted in public harangues, **'® popuiac©, 
to which the precepts of rhetorical writers commonly relate. But 
if the more elegant language of the Romans, since such we must 
suppose to have been copied by Terence for his higher characters, 
differed so much in ordinary discourse from their orthography, it is 
probable that the vulgar went into much greater deviations. The 
popular pronunciation errs generally, we might say perhaps inva- 
riably, by abbreviation of words, and by liquefying consonants, as 

(1) Atqne eadem ilia litera, quoUes ultima est, Neque entm eximitur, sed obscuratar, et tanti^m 

et Tocalem rerbi sequentls ita contingt^ ut In earn aliqoa iuler duos Tocales velut nota est, ne ipsn 

transire possit. etiam si soribitur, tamen param coeant. QointiliaD. Iiystllut. 1. ix. o. 4. p. K8S. edit, 

exprlmitur, ut MuUum ille. Quantum erat : aded Gapperonier. 
m pend cujusdam aoTffi literee sonani reddat. 
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i^ naltiral io the rapidity of colldqitlal spe^cli (!]. It is b^ their 
ktioK^ledge of orthogrdphj and etymology, that the nlorc educated 
part of the comiiiunity are preserved from these corrupt modes of 
pronunciation. There is dways ttierefore a standara by t^hich 
cominon speech may be rectified j and in proportion to the diffusion 
of kodwledge aild politeness^ the deviations from it will be more 
andtheproTtn- sllght atid gradual. But iii distant provinces, and 
<^'"»- especially v^^here the language itself is but of recent jh- 
trodilctiod, many more changes may be expected to occur. Eyen 
ih Fratice and England, there are provincial dialects, \?hich, if 
written with all their anomalies of pronunciation as well as idiom, 
i^ould seem strangely out bf unison vvith the regular laUgUa|e ; and 
in Italy, as is weU known, the varieties of dialect are still more 
striking. Now, in an advatlcing state of society, and especially 
with such a vigorous political circulation as we experience ifl Eng- 
land, language irfll constantly approximate to uniformity, as pro- 
tlflcial e:lpresiions are more and more rejected for incorrectness 
or inelegance. But, where literature Is on the decline, and public 
misfortunes contract the circle of those who are solicitous about 
refinement, as id the last ages of the Roman empire, there will be 
no longer any definite standard of living speech, nor any general 
Asire to conform to it, if one could be found ; and thus the vicious 
corhiptions of the vulgar will entirely predominate. The nicetiesi 
ot ancient idiom will be totally lost ; while new idioms will be 
formed Out of violations of grammar sanctioned by usage, which, 
among a civilized people, would have been proscribed at their 
appearance. 

Such appears to have been the progress of corruption in the 
Latin language. The adoption of words from the Teutonic dialects 
of the barbarians, which took place very freely, would not of itself 
have destroyed the character Of that language, though it sullied iti 
purity. The worst law Latin of the middle ages is still Latin, if its 
barbarous terms have been bent to the regular inflexions. It is 
possible, on the other hand, to write whole pages of ItaUan, 
wherein every word shall be of unequivocal Latin derivation, 
though the character and personality, if I may so say, of the lan- 
^age be entirely dissimilar. But, as I conceive, the loss of Uter^- 
ture toiok away the only check upon arbitrary pronunciation and 
Upon erroneous grammar. Each people innovated through caprice, 
imitation of their neighbours, or some of those indescribable causes, 
which dispone the organs of different nations to different sounds. 

(1) The following passage of QaintUian is an eyi- verboram explanatto, Ita omnes computare et 

dence both of the omission of harsh orsaperflnoas relut adnumerare literas, molestum et odiosum.— 

letters by the best speakers, and of the corrupt ah- Nam et tbcaies freqnentlssime coennt, ^t conso- 

breTi&llon^ usual with the worst. Dllacida ter6 nantinni qaeedam insequente Tocali dissfmnlaotnr ; 

erii prouanciatlo primAm, «i verba tota exegerit, ntriasqne exeinplam posnlinos ; Mnltdm tile et 

qnomm pars devorari, pars destltnl solei, plerla- terrls. Tttatar etiam darlorom inter se congre9- 

que extremes syllabas uoa proferentlbas, dum sns, nnd6 pelleaeit et eoilvgit, et qas alio loco 

priornm sono indalgent. Ctest antem necetMiria dicta font. 1. ii. c. t. p. 696. 
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The Frctlch tnblted down the middle cbtison&hts; the Italians 
omitted the final. Cotrtiptions arising out 6f ignorance were 
miiigled with those of pronnnciation. It would have been mar- 
yellons, if illiterate and semi-barbaroUs proyincials had preserved 
that delicate precision in using the inflexions of tenses, which our 
hest scholars do not clearly attain. The common speech of any 
people whose language is highly complicated will be full of sole- 
cisms. The French inflexions are not comparable in number ot 
delicacy to the Latin, and yet the vulgar confuse their most ordi- 
nary forms. 

But, in all probability, the variation of these derivative languages 
from popular Latin has been considerably less than it appears. In 
the purest ages of Latinity, the citizens of Rome itself made use of 
many terms which we deem barbarous, and of many idioms which we 
shouldreject as modern. That highly complicated grammar, which 
the best writers employed, was too elliptical and obscure, too de- 
ficient in the connecting parts of speech, for general use. We 
cannot indeed ascertain in what degree the vulgar Latin differed 
from that of Cicero or Seneca. It would be highly absurd to 
imagine, as some are said to have done, that modem Italian was 
spoken at Rome under Augustus (1). But I believe it may be as- 
serted, not only that much the greater part of those words in the 
present language of Italy, which strike us as incapable of a Latin 
etymology, are in fact derived from those current in the Augustan 
Age, butthatvery many phrases which offended nicer ears prevailed 
in the same vernacular speech, and have passed from thence into 
the modem French and Italian. Such, for example. Was the fre- 
quent use of prepositions, to indicate a relation between too parti 
of a sentence which a classical writer would have made to depend 
on mere inflexion (2). 

From the difficulty ofretaining a right discrimination of tense 
seems to have proceeded the active auxiliary verb. It is possible 
that this was borrowed from the Teutonic languages of the bar^ 
barians, and accommodated both by them and by the natives to 
words of Latin origin. The passive auxiliary is obtained by a very 
ready resolution of any tense in that mood, and has not been 
altogether dispensed with even in Greek, while in Latin it is used 
much more frequently. It is not quite so easy to perceive the 
propriety of the active habeo or teneo, one or both of which all 
modern languages have adopted as their auxiliaries in conjugating 

(1) Tlfabosdil (Storia dell. Let. Itat. I. ill. pre- have told hlni. This essay, which, by some accl- 

face, p. 6.) Impales this paradox to Bembo and dent, had" escaped my notice till I had nearly fl- 

Qoadrlo ; bat I can hardly believe that either of nished the obserratlons In my text, contains, I 

them coold maintain It In a literal sense. think, the best view that I bate seen of the pro- 

(1) M. Bonamy, In an essay printed In H6m. de cess of transition by which Latin was changed 

tAcad^mie des Inscriptions, t. xxlv.,has produced into French and Italian. Add, bowerer, the pre- 

tereral proofs of this from the classical writers on face to Tiraboschl's third rolamo and the thirty- 

acrlcnltore and other arts, thoagh some of his in- second dissertation of Moratorl. 
stances are not tn point, as any schoolboy wohld 
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the verb. But in some instances this analysis is not improp^ ; 
and it may be supposed that nations, careless of etymology or cor- 
rectness, q)plied the same verb by a rude analogy to cases where it 
ought not stricOy to have been employed (1) . 

Next to the changes founded on pronunciation and to the substi- 
tution of auxiliary verbs for inflexions, the usage of the definite 
and indefinite articles in nouns appears the most considerable step 
in the transmutation of Latin into its derivative languages. None 
but Latin, I believe, has ever granted this part of speech ; and the 
defect to which custom reconciled the Romans, would be an insu- 
perable stumbling-block to nations who were to translate their ori- 
ginal idiom into that language. A coarse expedient of applying 
unus, ipse or ille to the purposes of an article might perhaps be no 
unfrequent vulgarism of the provincials ; and after the Teutonic 
tribes brought in their own granmiar, it was natural that a corrup- 
tion should become universal, which in fact supplied a real and 
essential deficiency. 

pronnneuiuoB ^^^ *® quantity of Latiu syllables is neglected, or 
no longer ngvn rather lost in modern pronunciation, seems to be gene- 
utedbrquanutT. ^.^jy admitted. Whether, indeed, the ancient Romans, 
in their ordinary speaking, distinguished the measure of syllables 
with such uniform musical accuracy as we' imagine, giving a cer- 
tain time to those termed long, and exactly half that duration (o 
the short, might perhaps be questioned ; though this was probably 
done, or attempted to be done, by every reader of poetry. Cer- 
tainly, however, the laws of quantity were forgotten, and an 
accentual pronunciation came to predominate, before Latin had 
ceased to be a living language. A Christian writer, named Com- 
modianus, who lived before the end of the third century, accord- 
ing to some, or as others think, in the reign of Constantino, has 
left us a philological curiosity, in a series of attacks on the pagan 
superstitions, composed in what are meant to be verses, regulated 
by accent instead of quantity, exactly as we read Virgil at pre- 
sent (2). 

It is not improbable that Commodianus may have written ia 

(1) Se^ Lanzi, Sagglo della Lingua Etnisca, 1. 1. Commodlanns hoirever did not keep up to this 

c. 481.; H^m. de I'Acad. des Inscrip. t. xxiT.p.63S. excellence in every part. Some of bis lines are 

(J) No descrlpllon can give lo adequate a notion "»* reducible to any pronnnclatlon. witbout the 

of this extraordinary performance as a ghort gpc- wmmary rules of Procrustes ; as for instance- 

clroen. Take the introductory lines ; which really. ^ Paratus ad epulas, et refugiscere pwecepta ; or, 

prejudices of education apart, are by no means CapUlos Inflcitls. oculos fuligine reliuitis. 
Inharmonious : '^ ™"^^ ^ owned, that bis text Is exceedingly 

corrupt, and I should not despair of seeing a truly 

Prsefatlo nostra rlam erranti demonstrat, critical editor improve bis lines into unblemished 

Respectumque bonum, cum renerit ssecull meta, hexameters. Till this time arrives, however, we 

/Sternum fleri, quod discredunt Inscia corda. must consider him either as utterly Ignorant of 

Ego similiter erravl tempore multo, metrical distinctions, or at least as aware that the 

Fana prosequendo, parentibus insclls ipsls. populace whom he addressed did not observe them 

Abstuli me tandem ind^, legecdo de lege. in speaking. Gomraodianns is published by Dawes 

Testlflcer Domlnum, doleo, proh ! clvlca lurba at the end of bis edition of MInucius Felix. Some 

Inscia quod perdlt, pergens deos qussrere vanos. specimens are quoted in Harris'* Philological In- 

Ob ea perdootus ignoroa instruo vemm. qufriei: 
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Africa, Ihc province in which, more than any, the pnrity of Latin 
was debased. At the end of the fourth century, St. Augustine 
assailed his old enemies, the Donatists, with nearly the same arms 
that Gommodianus had wielded against heathenism. But as the 
reOned and various music of hexameters was unlikely to be re* 
lished by the vulgar, he prudenUy adopted a different measure (1). 
All the nations of Europe seem to love Uie trochaic verse j it was fre- 
quent on the Greek and Roman stage ; it is more common than any 
other in the popular poetry of modern languages. This proceeds from 
its simplicity, its liveliness, and its ready accommodation to dancing 
and music. In St. Austin's poem, he united to a trochaic measure 
the novel attraction of rhyme. 

As Africa must have lost all regard to the rules of measure in the 
fourth century, so it appears that Gaul was not more correct in the 
two next ages. A poem addressed by Auspicius, bishop of Toul, to 
Count Arbogastes, of earlier date probably than the invasion of Clo- 
vis, is written with no regard to quantity (2) . The bishop by whom 
this was composed is mentioned by his contemporaries as a man of 
learning. Probably he did not chuse to perplex the barbarian to 
whom he was writing (for Arbogastes is plainly a barbarous name) 
by legitimate Roman metre. In the next century, Gregory of Tours 
informs us that Chilperic attempted to write Latin verses ; but the 
lines could not be reconciled to any division of feet ; his ignorance 
having confounded long and short syllables together (3). Wow Chil- 
peric musthave learned to speak Latin like other kings of the Franks, 
and was a smatterer in several kinds of literature. If Chilperic 
therefore was not master of these distinctions, we may conclude that 
the bishops and other Romans with whom he conversed did not ob- 
serve them ; and that his blunders in versification arose from igno- 
rance of rules, which, however fit to be preserved in poetry, were 
entirely obsolete in the living Latin of his age. Indeed the frequency 
of false quantities in the poets even of the fifth, but much more of 
the sixth century, is palpable. Fortunatus is quite full of them. 
This seems a decisive proof that the ancient prpnunciation was lost. 
Avitus teUs us, even at the beginning of the same age, that few pre- 
served the proper measure of syllables in singing. Yet he was bishop 

(1) Archsologla, toI. xiY. p. 188. The following (f) Recuell des Hislorlens, 1. 1. p. 815.; tt be^t 

are tbe flrst lines : in the following manner : 
Abnndantia peccatonim solet fratres contnrbare ; Preecelso expectabili bis Arbogasto comlll 
Propter boc Domlnus noster Tolnit nos prfismo- Auspicios, qnl diligo, salntem dico phirimam. 

nere, Magnas coDlesti Domino rependo corde gratlas 

Comparans regnnm coBlonun retlcnlo misso in Qo6d te TnllensI proiimi magnum in urbe vidl- 

mare, mus, 

Congreganti mnltos pisces, omne genns bine et HuUis me tals artibns Isetiflcabas anteii. 

Indd, Sed nunc fecisU maximo me eiulUure gandio. 
QaoB dm iraxlssent ad lltlns, tone coopenint se- ^^^ chilperlcns rex confecll duos llbros 

parare, quorum yerslcnli deblles nullls pedibus subsistere 

Bonos in Tasa mlserunt, reUquos malos in mare. J^^^^j . ^^ ^^^^^^^ ^^^ ^^^ intelllgebat, pro lon- 

Tlils trash seems below the level of Augustine; gis syllabas breves posuit, et pro brevibus longas 

but it could not have been much later than bis age. ftatuebat. I. ti. c. 46. 
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of Vlcnnc, ^here a purer promindatlon might be expected thanlQ 
the remoter paris of Gaul (1). 

Chanfa of utin Defective, however, as it had become in t'especltf 
into Romance. pronuDciation, Latin was still spoken in Prance during 
the sixth and seventh centuries. We have compositions of that timef 
ibtended for the people, in grammatical language. A song is stiD 
extant, in rhyme and loose accentual measure, written upon a vic- 
tory of Ciotaire II. over the Saxons in 622, and obviously intended 
for circulation among the people (2) . Fortunatus says, in his life of 
St. Aubin of Angers, that he should take care not to use any ex- 
pression unintelligible to the people (3). Baudemind, in the middle 
of the seventh century, declares, in his life of St. Amand, that he 
writes in a rustic and vulgar style, that the reader may be excited 
to imitatton (4). Not that these legends were actually perused 
by the populace, for the very art of reading was conflned to 
a few. But they were read publicly in the churches, and 
probably with a pronuticiation accommodated to the corruptions 
of ordinary language. Still the Latin syntax must have been 
tolerably understood ; and we may therefore say that Latin had 
not ceased to be a living language in Gaul during the seventh 
century. Faults hideed against the rules of grammar, as well 
as unusual idioms, perpetually occur in the best vrriters of 
the Merovingian period, such as Gregory of Tours; while 
diarters drawn up by less expert scholars deviate much farther 
from purity (5). 

The corrupt provincial idiom became gradually more and more 
dfissimilar to grammatical Latin; and the lingua Romana mstica,as 
the vulgar patois (to borrow a word that I cannot well translate) had 
been called, acquired a distinct character as a new language in the 
eighth century (6). Latin orthography, which had been hitherto 
pretty well maintained in books, though not always in charters, (^T^ 
way to a new spelling, conformably to the current pronunciation. 
Thus we And lui, for illius, in the Formularies of Marculfns; andTu 
lo juva in a liturgy of Charlemagne's age, for Tu ilium juva. When 
this barrier was once broken down, such a deluge of innovation 
poured in, that all the characteristics of Latin w^e effiiced in writhi; 
as well as speaking, and the existence of a new language became 
mdeniable* In a council held at Tours in 813, the bishops are 
ordered to have certain homilies of the fathers translated into thJ 

(1) Him. de rAcadimie des Inscrlptioiis, %. XTlt. tUqitd intellltibUe protontw. Ittiii. do TAm^ 

Hl«t. LIttiraire de la France, t. ii. p. 88. t. xtII. p. 7tt. ^^ 

(f) Odo suinza of this song will suffice to shew r4)RasUeo etplebelo Mmwie propter exenFi"" 

that the Latin language was yet unchanged. et imitationem. M6m. de I'Acad. t xvU. p- f^*- 

De Clotarlo est canere rege Francorum. ^ ^1' i^i"^'**'? *l ** .""TJii*' tU * 

Qol ivit pugnare cum fontc Saxonum. "f »?• ^f, »'Academle. t xxlT. p. 617. Trtii" 

Qu4m graTlter proyenisset mUsIs Saxonum, fiPn? »*^.'.h .* ^' T^'t ^^^^ t vll P. It- 

Si non (uisset inclltus Faro de gente Burgundio- Jf ^ J?'*'' ^"**™'n. ?* ^ .f ""^Tiv atfle efes 
n„m The editors say, that It Is mentioned by n«n«!' 

In the sefenth century, which Is rery m^^S' " 
(S) PmcaTeDdam est. ne ad anres popnli miniks the oorropUon of Latio bad then heoooie stniw* 
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rustic Hdtiukri, OA well as the Geiman ioilgtie (1). Alter tfiis H is 
unnecessary to multiply proofs of the change which Latin had un- 
dergone. 

In Italy, the progressive corruptions of the Latin lucormpuomn 
language were analogous to those which occurred in '••*y 
France, though we do not find in writings any unequivocal speci- 
mens of a new formation at so early a period. But the old in- 
scriptions, even of the fourth and fifth centuries, are full of sole- 
cisms and corrupt orthography. In legal instruments under the 
Lombard kings, the Latin inflexions are indeed used, but With so 
little fegard to propriety that it is obvious the vrriters had not the 
slightest tincture of grannnatical linowledge. This observation 
extends to a very large proportion of such documents down to the 
twelfth century, and is as applicable to France and Spain as it is to 
Italy. In these charters the peculiar characteristics of Italian or- 
thography and grammar frequently appear. Thus we find, in the 
eighth century, diveatis for debeatis, da for de in the amative, 
avendi for habendi, dava for dabat, cedo a deo, and ad ecclesia, 
among many similar corruptions (2). Latin was so changed, it is 
said by a writer of Charlemagne's age, that scarcely any part of it 
was popularly known . Italy indeed had suffered more than France 
itself by invasion, and was reduced to a lower state of barbarism, 
though probably from the greater distinctness of pronunciation 
habitual to the Italians, they lost less of their original language 
than the French. I do not find, however, in the writers who have 
treated this subject, any express evidence of a vulgar language 
distinct from Latin, earlier than the close of the tenth century, when 
it is said in the epitaph of Pope Gregwy V. , who died in 999, that he 
instructed the people in three dialectic ; — the Frankish or German, 
the vulgar, and the Latin (3). 

tVhen Latin had thus ceased to be a living language, , ^^^ ^^^ 
the whole tt^asury of knowledge was locked up from t^tn?^^ Te 
the eyes of the people. The few who might have im- **^ •* **"■* 
bibed a taste for literature, if books had been accessible to them, 
were l*educed io abandon pursuits that could only be cultivated 
through a kind of education not easily vrithin their reach. Schools, 
confined to cathedrals and monasteries, and exclusively designed for 
the purposes of religion afforded no encouragement or opportunities 
to the laity (4). The worst effect was, that, as the newly formed 
languages were hardly made use of in writing, Latin being still pre- 
served in aU legal instruments and public correspondence, the very 
use of letters, as well as of books, was forgotten. For many cen- 

(1) M^m. de TAcad. des Insc. t. xvii. See two (3) Usns Franclscft, fulgari, et Toce Latinli. 
■emolrs in this Yolnme by da GIos and le Bceaf, Instituit popalofl eloquio triplici. 

especially the latter, as well as that already men- Fontanini dcir Eloqnenia Italiana, p. 18. Mara- 
tioned in t. utf. p. S82. by H. Bonamy. tori, Dissert, xxxil. 

(4) Histoire Litt^ralre de la France, t t1. p. tO. 

(t) Mnratori, DiMert. i and xUU. Mnratori. Dissert, xllil. 
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turies, to sum up the account of ignorance in a word, it was rare for 
a layman, of whatever rank, to know how to rfgn his name (t). 
Their charters, till the use of seals became general, were subscribed 
with the mark of the cross. Still more extraordinary it was to find 
one who had any tincture of learning. Even admitting every indis- 
tinct commendation of a monkish biographer (with whom a know- 
ledge of church-music would pass for literature) (2) , we could make 
out a very short list of scholars. None certainly were more dis- 
tinguished as such than Charlemagne and Alfred. But the former, 
unless we reject a very plain testimony, was incapable of writing (3) ; 
and Alfred found difficulty in making a translation from the pastonl 
instruction of St. Gregory, on account of his imperfect knowledge 
of Latin (4). 

Whatever mention, therefore, we find of learning and the learned 
during these dark ages, must be understood to relate only to such as 
were within the pale of clergy, which indeed was pretty extensiye, 
and comprehended many who did not exercise the offices of religious 
ministry. But even the clergy were, for a long period, not very 
materially superior, as a body, to the uninstructed laity. An incon- 
ceivable cloud of ignorance overspread the whole face of thechurch, 
hardly broken by a few glimmering lights, who owe almost the 
whole of their distinction to the surrounding darJoiess. In the sixth 
century, the best writers in Latin were scarcely read (5) ; and per- 
haps from the middle of this age to the eleventh, there was in a ge- 
neral view of literature, little difference to be discerned. If we look 
more accurately, there will appear certain gradual shades of twilight 
on each side of the greatest obscurity. France reached her lowest 
point at the beginning of the eighth century; but England was at 
that time more respectable, and did not fall into complete degra- 
dation till the middle of the ninth. There could be nothing more 
deplorable than the state of letters in Italy and in England during 
the succeeding century; but France seems to have been unifonnlyj 
though very slowly, progressive from the time of Charlemagne (6). 

(1) NooTean Traitd da Diplomatique, t. il. p. 419. sioned so macli dispute, spealu for <t^^;]'^'f' 

Tills became, tlie editors say, mucli less unusual bat et scribere, tabniasque et codicillos «<»^®* '° 

about the end of the thirteenth century ; a pretty lectlcula sub cerYicalibus clrcumferre soleMt, "■ 

late period ! A few signatures to deeds appear In cim Tacnum tempus esset, mauum «*'''^^°*Ji" i. 

the fourteenth century ; In the next they are more rts assuefaceret ; sed parum prosper^ »a«^ 

frequent. Ibid. The emperor Frederic Barbarossa labor prseposterus ac sero Inchoalus. 
could not read, (Strurlus. Corpus Hist. German, t.l. (4) Spelman. Tit. Alfred. Append. 
p. 877.) nor John king of Bohemia In the middle of (8) Hist. Litt6raire de la France, t. HI- P- »■ ^ 
the fourteenth century, (Sismondl. t. r. p. 105.) (6) These four dark centuries, the eJ**"*"'^"^ 

nor Philip the Hardy king of France, although the tenth, and eleventh, occupy fine large quarw 

•on of St. Louis. (Velly, t. tI. p. 4t6.) lumes of the Literary History of France, dt 

(t) Louis IV., king of France, laughing at Fnlk, fathers of St. Maur. But the most usefol partw ^ 

count of Anjoo, who sang anthems among the oho- be found In the general view at the commencc^^^^ 

risters of Tours, received the following pithy of each volume ; the remainder Is ^^^f^^.\. 

eplsUe from his learned vassal : Noverltls, Domlne, biographies, Into which a reader may dire « "* 

qu6d rex iilltenitns est aslnos coronatus. ilesta dom, and sometimes bring up a corloos fact. 
Comltum Andegavenslum. In the same book, Tiraboschl, Storia della LUteratura, t. jil. * 

Geoffrey, father of our Henry II., Is said to be op- Muratort's forty-third Dissertation are ?ood««» ^ 

time literatos; which perhaps imports little more rllies for the condition of letters In '•^'^'J^Jt, 

learning than his ancestor Fulk possessed. cannot easily give references to all tbo IH>o 

(8) The passage in Eginhard, which has occa- which I have consulted. 
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Of this prevailing ignorance it is easy to produce abundant testi- 
mony. Contracts were made verbally, for want of notaries capable 
of drawing up charters ; and these, when written were frequently 
barbarous and ungrammatical to an incredible degree. For some 
considerable intervals, scarcely any monument of literature has 
been preserved, except a few jejune chronicles, the vilest legends 
of saints, or verses equally destitute of spirit and metre. In almost 
every council, the ignorance of the clergy forms a subject for re- 
proach. It is asserted, by one held in 992, that scarcely a single 
person was to be found in Rome itself who knew the flrst elements 
of letters (1). Not one priest of a thousand in Spain, about the age 
of Charlemagne, could address a common letter of salutation to 
another (2) . In England, Alfred declares that he could not recollect 
a single priest south of the Thames (the most civilized part of Eng- 
land], at the time of his accession, who understood tiie ordinary 
prayers, or could translate Latin into his mother tongue (3). Nor 
was this better in the time of Dunstan, when, it is said, none of the 
clergy knew how to write or translate a Latin letter (4). The ho- 
milies which they preached were compiled for their use by some 
bishops, from former works of the same kind, or the writings of 
the fathers. 

This universal ignorance was rendered unavoidable, 
among other causes, by the scarcity of books, which *'*^*^ •'*<***'"• 
could only be procured at an immense price. From the conquest 
of Alexandria by the Saracens at the beginning of the seventh cen- 
tury, when the Egyptian papyrus almost ceased to be imported 
int& Europe, to the close of the tenth, about which time the art of 
^making paper from cotton rags seems to have been introduced, 
there were no materials for writing except parchment, a substance 
too expensive to be readily spared for mere purposes of literature (5) . 

(1) Tlraboschi, t. tli. p. 19S. in 1091. Galo xr Scriptores, 1. 1. 93. Sach a librarr 

(2) Mabillon, De Re Diplomatic^, p. S8. was rerj extraordinary . In the eleronth centarr, 
(8) Spelman. \"it. Alfred. Append. Ttic wholo and coald not liave been eqoalled for some ages 

drift of Alfred's preface to this translation is to afterwards. Ingnlfus mentions at the same time, 

defend the expediency of rendering booths ii^to a nadir, as he calls it, or planetarium, execated in 

English, on acconnt of the general Ignorance of Tarious metals. This had been presented to Abbot 

Latin. The zeal which this excellept prince shews Torketul in the tenth century by a Idng of France, 

for literatnre is deiightfal. Let us endearour, he and was, I malte no doubt, of Arabian, or perhaps 

says, that all the English youth, especially the Greek manufacture. 

children of those who are free-bom, and can edu- («) Parchment was so scarce, that none could be 
cate them, may learn to read English, before they procured about IISO for an illuminated copy of the 
take to any employment. Afterwards, such as Bible. Warton's History of English Poetry, Dis- 
please may be instructed in Latin. Before the Danish sort. II. I suppose the deficiency was of skins beauti- 
invasion, indeed, he tells us, churches were well ful enough for this purpose ; it cannot be meant 
furnished with books; but the priests got little that there was no parchment for legal instruments, 
good from them, being written in a foreign Ian- Manuscripts written on papyrus, as may be sup- 
guage which they could not understand. posed from the fragility of the material, as well as 
(4) Mabillon, De He Diplomaticii, p. S5. Orderlcus the dldlculty of procuring it, are of extreme rarity. 
Vitaiis, a more candid judge of our unfortunate an- That in the British Museum, being a chartec to a 
ccstors than other contemporary annalists, says, church at Rarcnna in 572, is in every respect the 
that the English were, at the conquest, rude and most carious ; and indeed both Mabillon and Mn- 
almost illiterate, which he ascribes to the Danish ratori seem never to have seen any thing written 
Invasion. Du Ghesne, Hist. Norm. Script, p. 518. on papyrus ; though they trace its occasional use 
However, Ingulfns tells us, that the library of down to the eleventh or twelfth centuries. Mabil- 
Xroyland contained above three hundred volumes, ion, De Re Diplomatica, I. ii. Mnratori, Antichit^ 
till the onCortanate Ore that destroyed that abbey Itallane, Dissert, xliii. p. 602. But the authors of 
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UcDce an unfortimate practice gained ground, of erasii^ amanu- 
scriplin order to substitute another on the same skin* This occa- 
sioned the loss of many ancient authors, who have made way for 
the legends of saints, or other ecclesiastical rubbish. 
want of Miu- '^ ^® would listen to some literary historians, we 
[ nent men In lite- shouW bclieve that thc darkcst ages contained many 
/ '*'^- individuals, not only distinguished among their con- 

temporaries, but positively eminent for abilities and knowledge. A 
proneness to extol every monk, of whose production a few letters or 
a devotional treatise survives, every bishop, of whom it is related 
that he composed homilies, runs through the laborious work of the 
Benedictins of St. Maur, the Literary History of France, and, in a 
less degree, is observable even inTiraboschi, and in most books of 
this class. Bede, Alcuin, Hincmar, Raban, and anumber of inferior 
names, become real giants of learning in their uncritical panegyrics. 
But one might justly say, that ignorance is the smallest defect of 
the writers of these dark ages. Several of them were tolerably ac- 
quainted with books jbut that wherein they are uniformly deficient 
is original argument or expression . Almost every one is a compiler 
of scraps from the fathers, or from such semi-classical authors ai 
Boetius, Cassiodorus, or Martianus Capella (1). Indeed I am i|ot 
aware that there appeared more than two really considerable men 
in the republic of letters, from the sixth to the middle of the eleventh 
. century ; John, sirnamed Scotus or Erigena, a native of Ireland; 
and Gerbert, who became pope by the name of Silvester II. ; the 
first endowed vnth a bold and acute metaphysical genius : the second 
excellent, for the time when he lived, in mathematical science and 
mechanical inventions (2) . 

If it be demanded by what cause it happened, that a 
pi2m?uon' *^of few sparks of ancient learning survived throughout 
ki&niing - wii- tjjg iQug winter, we can only ascribe their preservation 
to the establishment of Christianity. Religion alone 
made a bridge, as it were, across the chaos, and has linked the two, 
periods of ancient and modern civilization. Without this connect- 
ing principle, Europe might indeed have awakened to intellectual 
pursuits, and the genius of recent times needed not to be invigorated 
by the imitation of antiquity. But the memory of Greece and Rome 
would have been feebly preserved by tradition, and the monuments 

the Nonreau Traiti de Diplomatique spealc of of others, chiefly indeed on the admissions of 

seyeral mannscripts on this material as extant In those who are too disposed to fall into a strain of 

France and Italy. 1. 1, p. 493. panegyric. See Histoire Litt^raire de la France, 

As to the general scarcity and high price of t. iv. p. 281. et alibi, 
boolis in the middle ages, Robertson (Introdnction (2j John Scotns, who, it is almost needless to say, 

to HisL Charles V. note x.) and Warton, in the must not be confounded with the still more fa- 

abo^ cited dissertation, not to quote authors less mous metaphysician Dons Scotas, lired nnder 

accessible, have collecled some of the leading Charles the Bald, in the middle of the ninth cen- 

facts; to whom I refer the reader. tnry. Sihesterll. died in 1003. Whether he first 

(1) Lest I should seem to have spolien too per^ brought the Arabic numeration Into Europe, as 

emptorily, I wish it to be understood, that I pretend has been commonly said, seems uncertain -, It was 

to hardly any direct acquaintance with these at least not much practised for some centuries 

writers, and found mi censure on the authority «tter his death. 
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of those nations might bqivis excited, on the return of civilization, 
that vague sentiment of speculation and wonder with which men 
now contemplate Persepolis or the Pyramids. It is not, however, 
from religion simply that we have derived this advantage, Imt from 
religion as it was modified in the dark ages. Such is the com(dex 
reciprocation of good and evil in the dispensations of Providence, 
that we may assert, with only an apparent paradox, that, had re*- 
ligion been more pure, it would have been less permanent, and 
that Christianity has been preserved by means of its corruptions, 
The sole hope for literature depended on the Latin language ; and 
I do not see why that should not have been lost, if three circum- 
stances in the prevailing religious system, all of which we are 
justly aiSi^tomed to disapprove, had not conspired to maintain it ; 
the papal supremacy, the monastic institutions, and the use at a 
latin liturgy. 1. A continual intercourse was* kept up in conse- 
quence of the first, between Rome and the several nations of Europe ; 
her laws were received by the bishops, her legates presided in 
councils ; so that a conunon language was as necessary in the church 
asitis at present in the diplomatic relations of kingdoms. 2.Thfough- 
out the whole course of the middle ages, there was no learning, 
and very little regularity of manners, among the parochial clergy. 
Almost every distinguished man was either the member of a chapter 
or of a convent. The monasteries were subjected to strict rules 
of discipline, and held out, at the worst, more opportunities for 
study than the secular clergy possessed, and fewer for worldly 
dissipations, But their most important service was as secure re- 
positories for books. All onr manuscripts have been preserved 
}n this manner, and could hardly have descended to us by any 
other channel ; at least there were intervals, when I do not con- 
ceive that any royal or private libraries existed. 3. Monasteries, 
however, would probably have contributed very little towards the 
preservation^ of learning, if the Scriptures and the liturgy had been 
translated out of Latin when that language ceased to be intelligible. 
Every rational principle of religious worship called for puch a 
change j but it would have been made at the expense of posterity. 
One might presume, if such refined conjectures were consistent 
with historical caution, that the more learned and sagacious eccle- 
siastics of those times, deploring the gradual corruption of the 
Latin tongue, and the danger of its absolute extinction, were in- 
duced to maintain it as a sacred language, and the depositary, as it 
were, of that truth and that science which would be lost in the bar- 
barous dialects of the vulgar. But a simpler explanation is found 
in the radical dislike of innovation which is natural to an established 
clergy. Nor did they want as good pretexts, on the ground of con- 
venience^ as are commonly alleged by the opponents of refonUf 
They were habituated to the Latin words of the church-service, 
which had become, by Ibis association, the readiest instruments of 
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deyotion, and with the majesty of which the Romance jargon 
could bear no comparison. Their musical chants were adapted to 
these sounds, and their hymns depended, for metrical effect, on the 
marked accents and powerful rhymes which the Latin language 
affords. The vulgate Latin of the Bible was still more venerable. 
It was like a copy of a lost original ; and a copy attested by one of 
the most eminent fathers, and by the general consent of the church. 
These are certainly no adequate excuses for keeping the people in 
ignorance ; and the gross corruption of the middle ages is in a great 
degree assignable to this policy, fiut learning, and consequently 
religion, have eventually derived from it the utmost advantage. 

J ^ ^ In theshadowsof this universal ignorance, a thousand 
sop«rflt I OM. guperstnions, like foul animals of night, were propa- 
gated and nourished. It would be very unsatisfactory to exhibit 
a few specimens of this odious brood, when the real character of 
those times is only to be judged by then* accumulated multitude. 
In every age, it would be easy to select proofs of irrational super- 
stition, which, separately considered, seem to degrade manldnd 
from its level in the creation; and perhaps the contemporaries of 
Swedenborg and Southcole have no right to look very contemp 
tuously upon the fanaticism of their ancestors. There are many 
books from which a sufficient number of instances may be collected, 
to shew the absurdity and ignorance of the middle ages in this re- 
spect. I shall only mention two, as affording more general evidence 
than any local or obscure superstition. In the tenth century, an 
opinion prevailed every where that the end of the world was ap- 
proaching. Many charters begin with these words : " As the 
world is now drawing to its close." An army marching under the 
Emperor Otho I. was so terrified by an eclipse of the sun, which it 
conceived to announce this consummation, as to disperse hastily on 
all sides. As this notion seems to have been founded on some con- 
fused theory of the millennium, it naturally died away when the 
seasons proceeded in the eleventh century with their usual regu- 
larity (1 ) . A far more remarkable and permanent superstition vas 
the appeal to heaven in judiq^l controversies, whether through 
the means of combat or of ordeal. The principle of these was the 
same ; but in the former, it was mingled with feelings independent 
of religion; the natural dictates of resentment in a brave man un- 
justly accused, and the sympathy of a warlike people with the dis- 
play of skill and intrepidity. These, in course of time, almost 
obliterated the primary character of judicial combat, and ulliniately 
changed it into the modern duel in which assuredly there is fl^ 
mixture of superstition (2) . But, in the various tests of innocence, 

(1) Roberlson, Introdactlon to Hist. Charles V. war, was unknown before the slxtceatb '""'"Jj; 

note 13. Schmidt, Hist. desAHemands.t. ii.p.388. But we And one anecdote, which soems to iuw^ 

Hist. Littiraire de la France, t. ri. trate its derivation from the judicial combat ^ 

(I) Duelling, in the modem sense of the word, dukes of Lancaster and Brunswlcliarlngsoine*' 

eiclusife of vasul frays t&d single combat during ferences, agreed to devide them by dii«l l>^<"* 
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i^hich were called ordeals, this stood undisguised and miqualiGed 
It is not necessary to describe what is so weU known ; ihe cerel 
monies of trial by handling hot iron, by plunging the ann into 
boiling fluids, by floating or sinking in cold water, or by swallow- 
ing a piece of consecrated bread. It is observable that as the in- 
terference of heaven was relied upon as a matter of course it seems 
to have been reckoned nearly indiflerent, whether such a test was 
adopted, as must, humanly considered, absolve all the guUty or 
one that must convict aU the innocent. The ordeals of hot iroi or 
water were however more commonly used ; and it has been a per- 
plexing question, by what dexterity these tremendous proofs were 
eluded. They seem at least to have placed the decision of all iu- 
dicial controversies in the hands of the clergy, who must have 
known the secret, whatever that might be, of satisfying the spec- 
tators that an accused person had held a mass of burning iron with 
impunity. For several centuries this mode of investigation was in 
great repute, though not without opposition from some eminent 
bishops. It does discredit to the memory of Charlemagne that he 
was one of its warmest advocates (1). But the judicial combat 
which indeed might be reckoned one species of ordeal gradually 
put an end to the rest ; and as the church acquired better notion 
of law, and a code of her own, she strenuously exerted herself 
against all these barbarous superstitions (2). 

But the reUgious ignorance of the middle ages some- Enmosiasti 
times burst out in ebullitions of epidemical enthusiasm «»»'' ' *" 

more remarkable than these superstitious usages, though proceed- 
ing in fact from similar causes. For enthusiasm is litUe else than 
superstition put in motion, and is equally founded on a strong con- 
viction of supernatural agency without any just conceptions of its 
nature. Norhasany denomination of Christians produced or even 
sanctioned, more fanaticism than the church of Rome (3).' These 
epidemical jArenzies, however, to which I am alluding, were merely 

John king of France. The lists were prepared with sons hare passed trinmphantly thronrh th««« «•_ 

the solemnity of a real trUl by battle ; bat the fere proofsVare perplell^gilo^^^^ 

king interfered to prevent the engagemenu VII- H Is«rfter,«s well Jeas^rtHf^iaa^ ef- 

laret, t. Ix. p. 71. The barbarous practice of wear- plain them. For examnlP * wi>iti>r i. «iw. a-!;k 

mg sword, as a part Of domestic dress, which logla, T^.' xr p ni iL siewL Jat^^Sr 

tended yery ranch to the frequency of duelling, qneen of Edward the Cn«r^^.AiA V *•;"«♦ 

wasnotlnVrodnced till the latter ^rt of the flfl her t?ia''by Ite^pii^^^^^^^ 

teenth century. I can only And one print in Mont- gines, but tipon nlJe reHcS plouSare* ^i 

laucon'sMonumentsoftheFrench monarchy where beseems not aware that the whole story IsuosoS 

a sword is worn withont^moor before the reign ported by any contemporary or even resnTiJhi^ 

ofCharlesVm.: though a few as early as the testimony. A similar inec7ote is .SltiSoTcu^^ 

reign of Chartes VI.. have short daggers In their gunda, wife of the emperor Henry H Which nrL 

girdles. TheexcepUonisaagureofCharlesVII.. hably gave rhwto thatof Emiw. liereSro ^T- 

t. ill. pi. 47. ever, medicaments, as is well known that nmi«n> 

(i) Baludl Capitularia, p. 444. It was abolished the skin to a certiln degZ against thJeK «t 

by Louis the Debonair, a man, as I have noticed Ore. This phenomenon would pass for mir-UJ! 

In another place, not inferior, as a leglstator, to lous, and form the basis of those exarwni^Jto! 

bis father, ibid. p. W8. ries in monkish books. *«w«raieo sio- 

(2) Ordeals were notactually abolished in France, (3) Besides the original lives of nontah Mfn« 

notwithstanding the law of Louis above mention- and especially that of St. Francis iBTwaddin^i 

ed, so late as the eleventh century, bouquet, t. xl. Aniales Minorum, the reader will iad amuMj^nt 



^430 ; nor in England, till the reign of HennrlU. ftr Bishop Lavington's Enthusiasm oT Methodists 
Some of tl^ stories we read, wherein accused p«r- and Papists compared. 



986 STATE OF EUROPE [CHAP.ix. 

tiunaltnout, though certainly fostered by the creed of perpetual 
miracles^ which the clergy inculcated, and drawing a legitimate 
precedeAt for religious insurrection from the crusades. For these, 
among thefar other evil consequences, seem to have principaBj 
excited a wild fanaticiflU that did not sleep for several centuries (1). 

The first conspicuous appearance of it was in the reign of Philip 
Augustus, when the mercenary troops dismissed from the pay of 
that prince and of Henry II., committed the greatest outrages in 
the south of France. One Durand, a carpenter, deluded, it is said, 
by a contrived appearance of the Virgm^ put himself at the head of 
an army of the populace, in order to destroy these marauders. 
His followers ware styled Brethren of the White Caps, from the 
linen coverings of their heads. They bound themselves not to play 
at dice, nor freqpient taverns, to wear no affected clothing, to avoid 
perjury and vain swearing. After some successes over the plmi- 
derers, they went so far as to forbid the lords to take any dufcs from 
their vassals, on pain of incurring the indignation of the brother- 
hood. It may easily be imagined that they ware soon entirely 
dise(HnGted, so that no one dared to own that he ha.d belonged to 
them (2). . . 

During the captivity of St. Louis in Egypt, a more extensive m 
terrible ferment broke out in Flanders, and spread from thence 
over great part of France. An impostor declared himself coniims- 
sioned by the Virgin to preach a crusade ; not to the rich and noHe, 
who^ for their pride, had been rejected of God, but the poor. B^ 
disciples were called Pastoureaux, the sunplicity of shepherds 
having exposed them more readily to this delusion. In a short 
time they were swelled by the confluence of abundant streams to a 
moving mass of a hundred thousand men, divided into companies, 
with banners bearing a cross and a lamb, and commanded by the 
impostor's lieutenants. He assumed a priestly character, preach- 
ing, absolving, annulling marriages. At Amiens, Bourges, Orlea^i 
and Paris itseV, he was received as a divine prophet. Even m 
regent Blanche for a time was led away by the popular tide. His 
main topic was reproach of the clergy for their idleness and cor- 
ruption, a theme well adapted to the ears of the people, vfhom 
long been uttering similar strains of complaint. In some towns his 
followers massacred the priests and plundered the monasteries. 
The government at length began to exert itself, and the P^J^'*^^^?^ 
timent turning against the authors of so much confusion, this tM 
Was piit to the sword ot dissipated (3). Seventy years afterwarfls, 

(1) The most singular •ffeet of tbig crasadlng persed in Tarioas directions. Thirty ^''^^red, 

Wlrlt was witnessed In 1211, when a innltitnde, rlYed at Marseilles, where part *®'Jl" |),eSi- 

UBOonting, as some say, to 90,000, chiefly com- part probably starred, and tke rest soia w ^^j^ 

posed of children, and commanded by a child, set racens. AnnaU di Muratort. A. D- '^' ' 

oat for tlie purpose of recorerlng the Holy Land. Hist, de France, t. It. p. «0«. raunclati' 

They oame for the most part from Germany, and (8) Velly, t. lit. p. 29lf. Bto Cangc, J- ^rj^i^jge 

reached (ienoa without harm. But finding there (8) Veily, Htst. de France, t. T. P- '■ *^ 

an obstacle which their imperfect Icnowledge of r. Pastoretli. 
geography had not anticiptttod, they soon dis< 
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ah insiirrecUoD almost exactly parallel to this burst out under ihe 
same pretence of a crusade. These insurgents too bore the name 
of Pai^toureaux, and their short career was distinguished by a ge- 
neral massacre of the Jews (1 ) . 

But though the contagion of fanaticism spreads much more ra- 
pidly among the populace, and in modem times is almost entirely 
confined to it, there were examples, in the middle ages, of an epi- 
demical reUgious lunacy, from which lio class was exempt. One 
of these occurred about the yeal: 1260, when a multitude of ever^ 
rank, age, and sex, marching two by two in procession along the 
streets and public roads, mingled groans and dolorous hymns wiUi 
the sound of leathern scourges which they exercised ut)on their 
naked backs. From this mark of penitence, which, as it bears at 
least all the appearance of sincerity, is not uhcomtnon iu the church 
of Rome, they acquired the naine of Flagellants. Their careeir 
began, it is said, at Perugia, whence they spread over tlie rest ^f 
Italy, and into Germany and Poland. As this spontaneous fana- 
ticism met withnoencourag^nent from the church, and was riru- 
d^ntly discountenanced by the civil magistrate, it died away in k 
very short time (2). But it is more surprising, that, aflei* almost a 
century and a half of cohtimial improvement and illuminalion, 
another irruption of popular extravagance burst out under circmn- 
stances exceedingly similar (3). In the month of August 1^99, says 
a contemporary historian, there appeared all over Italy a descritf- 
tion of persons, called Biandii, i^m ithe white linen vestments 
that they wore. They passed froni province to ^h)virice, and 
from city to city, crying out Misericordia ! with their faces covereii 
and bent towards the ground, and bearing before them a great €ru; 
cifix. Their constant song was : Stabat Mater dolcM'Oss). This 
lasted three months ; and whoever did not attend their procession 
was reputed a heretic (4) . Almost every Italian writer of the time 
takes notice of these Bianchi ; and Muratori ascribes a reinarkabie 
reformation of manners (though certainly a very transient one) b 
their influence (5). Nor were they confined to Italy, though no 
such meritorious exertions are iibputed to them in other countries. 
In France, their practice of covering the face gave such Opportu- 
nity to crimes as to be prdiibited by the government (6) \ aiid wis 
have an act on the rolls of the first parliament of Hetiry IV., for- 
bidding any one, ^^ under pain of forfeiting all his worth, to receive 

(1) Velly, Hist, de Fraace, t. tIU. p. 99. The (5) Dissert. 75. Sadden transitioiu from profli- 

coBtiiaiator of Nangis says^ sicut famas sobitd era- gale to austere manners were so ooBUwn tmoar 

nulttota ilia commotio. Spiclleginm, t. lit. p. 77. indlvidoais, that we cannot be surprised at their 

(S) Yelly, t. T. p. 879. Dn Cange, Verberatio. someUmes becoming in a manner national. A«a- 

(3) Something of a similar kind is mentioned by rius, a chronicler of Milan, after describing the al- 

G. ViUani, under Ihe year 1810. 1. viit. c. lis. most incredible dissoluteness of PaTia, glTes an 

. (4) Annal. MeAolan. in Marat. Script. Aer. ItaL •ocount of an iustanlaneoas refornalion wrought 

t.xvi.p.8as.€;.Stella.Ann.6enttens.t.xvii.p.l072. by the preaching of a certain friar. This was 

Ghron. Forolivtonae, t. xii. p. 874. Ann. Boniucon- about i860. Script. Rer. ital. t xri. P- S7jr. 

trl, t. xxi. p. 79. (6) VilUrct, t. xii. p. 347. 
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the new sect ia white clothes, pretending to great sanctity/' which 
bad recently appeared in foreign parts (1). 
piMMMiMi min. The devotion of the multitude was wrought to this 
"•*• feverish height by the prevailing system of the clergy. 
In that singular polytheism, which bad been grafted on the lan- 
guage rather than the principles of Christianity, nothing was so con- 
sjMcuous as the belief of perpetual miracles; if indeed those goqU 
properly be termed muracles, which by theur constant recurrence, 
even upon trifling occasions, might seem within the ordinary dis- 
pensations of Providence. These superstitions arose in what are 
called primitive times, and are certainly no part of popery, if in 
that word we include any especially reference to the Roman see. 
But successive ages of ignorance swelled the delusion to such an 
enormous pitch, that it was as diflScult to trace, we may say without 
exaggeration, the real religion of the Gospel in the popular belief 
of the laity, as the real history of Charlemagne in the romance of 
Turpin. It must not be supposed, that these absurdities w^e pro- 
duced, as well as nourished, by ignorance. In most cases, they 
were the work of deliberate imposture. Every cathedral or mo- 
nastery had its tutelar saint, and every saint his legend, fabricated 
in order to enrich the churches under his protection, by exaggera- 
ting his virtues, his miracles, and consequently his power of serving 
those who paid liberally for his patronage (2). Many of thosesaints 
were imaginary persons ; sometimes a blundered inscription added 
a name to the calendar; and sometimes, it is said, a heathen god 
was surprised at the company to which he was introduced, and the 
rites with which he was honoured (3). 
w«chiefi arif. ^^ would uot be consonant to the nature of the pre- 
Mp«»uuon ^ ^^* work, to dwell upon the erroneousness of this re- 
hgicm; but its efifect upon the moral and intellectoal 
character of mankind was so prominent, that no one can take a 
philosophical view of the middle ages without attending more than 
M at present fashionable to their ecclesiastical history. That the 
exclusive worship of saints under the guidance of an artful thouj^ 
illiterate priesthood, degraded the understanding, and begot a 
stupid credulfty and fanaticism, is sufficiently evident. But it 
was also so managed as to loosen the bonds of religion, and pervert 
the standard of morality. If these inhabitants of heaven had been 
represented as stem avengers, accepting no slight atonement for 
heavy oflences, and prompt to interpose their controul over natural 
events for the detention and punishment of guilt, the creed, how- 
ever inqpossible to be reconciled with experience, might have 

(1) Rot. Pari. v. Hi. p. ♦jg. (8) Middleton's Letter* from Rome. « "^^J j[ 

(1) This Is confessed by the aothors of Hlslolre our eloquent countryman's posIUoiw »»JJ"" 

Lltt6raire de la France, t. U. p. 4., and indeed by disputed, there are sUil abundant Cathonc w^ 

many Catholic writers. I need not quote Mosheim, Hies, that imaginary aaiats htfe been r """ 
who more than conflrma erery word of my text. 
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proved a safaifary check upon a rade people, and would at least 
have had the only palliation that can be offered for a reb'gious im- 
posture, its political expediency. In the legends of those times, 
on the contrary, they appeared only as perpetual intercessors, so 
good-natured, and so powerful, that a sinner was more emphati- 
cally foolish than he is usually represented, if he failed to secure 
himself against any bad consequences. For a little attention to the 
saints, and especiaUy to the Virgin, with due bT)erality to their 
servants, had saved, he would be told, so many of the most atro- 
cious delinquents, that ho nught equitably presume upon similar 
luck in his own case. 

This monstrous superstition grew to its height in the twelfth 
century. For the advance that learning then made was by no 
means suflBcient to counteract the vast increase of monasteries, and 
the opportunities which the greater cultivation of modem languages 
aff([»*ded for the diffusion of legendary tales. It was now, too, that 
the veneration paid to the Virgin, in early times very great, rose 
to an almost exclusive idolatry. It is diflScult to conceive the stupid 
absurdity, and the disgusting profaneness of those stories, which 
were invented by the monks to do her honour. A few examples 
have been thrown into a note (1). 

(1) Le Grand A'Aaatj has gifeii ns, in the fifth looner law his own parent approtch, than he rose 
Tolame of his Fabliaux, sereral of the religions to receire her ; and taking her by the hand in- 
tales bf which the monks endeafonred to with- qnlred her wishes. The rest may be easily con- 
draw the people from romances of chiralry. The Jectored. Compare the gross stupidity, or rathe- 
following specimens will abundantly confirm my the atrocious impiety of this tale, with the pure 
assertions, which may perliapt appear harsh and theism of the Arabian Nights, and Jndge whether 
extraragant to the reader. the Deity was better worshipped at Cologne or at 

There was a man whose occupation was high- Bagdad. 
way rol)bery; but whenever he set ont on any such It is unnecessary to multiply instances of this 
expedition he was careful to address a prayer to kind. In one tale the Virgin takes the sliape of a 
the Yii^n. Taken at last, be was sentenced to be nun, who had eloped from the couTont, and per- 
hanged. While the cord was round his neck he forms her duties ten years, till, tired of a libertine 
made his usual prayer, nor was it ineffectual. The life, she returns unsuspected. This was in con- 
Tirgin supported bis feet '* with her Itands," and sideration of her having never omitted to say an 
thus kept him alive two days, to the no small sur- Ave as she passed the Virgin's image. In another, 
prise of the executioner, who attempted to com- a gentleman. In love with a liandsome widow, 
plete bis work with strokes of a sword. But the consents, at the instigation of a sorcerer, to n- 
tbe same invisible hand turned aside the weapon, nounce God and the saints, but cannot be per- 
and the executioner was compelled to release his suaded to give op the Virgin, well knowing that, 
victim, acknowledging the miracle. The thief re- if he kept her his friend, he should obtain pardon 
tired into a monastery, which is always the ter- through her means. Accordingly she inspired his 
mlnatlon of these deliverances. mistress with so much passion, that he married 

At the monastery of St. Peter near Cologne, lived her within a few days, 
n monk perfectly dissolute and irreligious, but These tales, it may be said, were the production 
Tory devout towards the Apostle. Unluckily he of Ignorant men, and circulated among the popu- 
• died suddenly without confession. The fiends came lace. Certainly they would have excited contempt 
as usual to seize his soul. St. Peter, vexed at losing and Indignation in the more enlightened clergy, 
so faithful a votary, besought God to admit the But I- am concerned with the general character of 
monk into Paradise. His prayer was rafused, and religious notions among the people : and for this 
though the whole body of saints, apostles, angels, it is better to take such popular compositions, 
and martyra Joined at his request, to make into- adapted to what the laity Already believed, than 
rest, it was of no avail. In this extremity he bad the writings of comparatively learned and reflect- 
recoorse to the mother of God. " Fair lady," he ing men. However, stories of the same cast are 
said, " my monk is lost if you do not interfere for frequent in the monkish historians. Matthew Paris, 
him ; but what is impossible for us will be but one of the mest respectable of that class, and no 
qiort to you, if you please to assist us. Your son, if friend to the covetoosness, or relaxed lives of the 
you but speak a word, must yield, since it is In your priesthood, tells us of a knight who was on the 
power to command him." The Queen mother as- point of being damned for frequenting touma- 
sented, and followed by all the virgins, moved ments, but saved by a donation he had formerly 
towards her Son. He who had himself given the made to the Virgin, p. S90. 
precept, Honour thy father and my mother, no 
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Not attofetber Wbothcr t^ie superstUion of these ^\f. ages had ac- 
nnmixed vitk tuaUypas3e()tha(point, whenUbecoD^esiiioreiiijuiioiis 
'**^; to public mordls and the welfare of society than the 

entire absence of all religious notions, is a very coinptex question, 
upn which i would by up means pronounce an affirmatiye deci- 
sion. A salufary influence, breathed from the spirit of a more 
genuine religion, offen displayed itself among the corruptions of a 
degenerate superstition. }n tfie origiqal principles of monastic 
orders, and the rules pj which th^y ought Qt least to have beeo 
governed, \)^ere was a character of mee)(Qess, self-denial, and 
charity, that could not wholly be effaced. These virtues, rather 
than justice and verficity, were inculcated hy the religious ethics 
of the middle ages ; and in th? I'eljef of ipdigence, it may, i^ipontte 
whole, be assented, tt^t ihe monti^ did not fall short of their pro- 
fession (1). Tlie eleeniosynary spirit, ind^ed^ remarkably distin- 
guisheishoth phristianity and Mohanimedismfropi the morsdsystems 
of Greece and Rome, whjch we^e very deficient m general humanity 
and sympathy ^ith suturing. Hov do we find in any single im 
stance during anciept times, if I niistake not, those pid)Iic ihstiia- 
tions (or the alleviation of human miseries, which have long been 
scattered over every part of Europe. The virtues of the monks 
assumed a still higher character, when they stood forward as pro- 
tectors of the oppressed. By an established law, founded on tery 
ancient superstition, the precincts of a church afforded sanctuary to 
accusecl p^^ns. Under a cfuc administration of justice, this pri- 
vilege would have been simply and constantly mischievous, as we 
properly consider it to be in those countries where ii still subsists. 
But |i| the rapipe and tumult of the middle ages, the right of sanc- 
tuary might as often be a shield to innocence as an immunity to 
cripie. 'We can hardly regret, in reflecting on the desolating vio- 
lence whic^i prevailed, that tticre should haye heen so?ne gree^i 
spots in the wilderness, where the feeble and the persecuted couM 
fta4 refuge. How must this right have enhanced the veneration 
tor religi6p§ institutions 1 flow gla(i(ly must the victims of intend 
warfare have turned their eyes from the baronial castle, the dread 
dnd scourge of the neighbourhood, to those veperaWe vails, 
within w^ilch hPt evep the clampur of scrips ^ould be heard, (f) 
Qisturb the chant of holy men, and the sacred service of the altar! 
The protection otthe sanctuary, was never withheld. A son of 

(1) I tm inclined to aoqaleice in tliis general PieriPlowmanteindeedaBatiri»t;bntJ»«P^''^ 

opinion ; yet an acconht of expenses at Bolton charges the monks with want of obarllr. 

Abbey, aboot the t«ign of Edward n., published .^^ 

in Whltaer's History of dwiTen, p. 61., makes a LitUe had lordes to do to gire landes ttom wn 

Tery scanty show of almsgiTlng in this opulent heires, 

monastery. Mnch, however, was no doubt giyeh To religions that have no mthe thongli « raw » 

in Tiotuals. Bat it is a strange error to con^elTe their anltres ; ., 

that English monasteries before the dissolntfon In many places there the parsons be (henwu 

f6d the indigent part of the nation, (|nd gave that at ease, ^ 

general relief which the poor laws aie intended Of the poor they baTe no pitie, and that li n^' 

toalTord. poor ehcritie. ■ 
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Gbilperic, king of France, having fled to that of Toon, his father 
threatened to ravage all the lands of the cbiirch unless they gave 
him ap. Gregory, the historian, bishop of the city, replied in the 
name of his dergy, that Christians could not be guilty of an ac( 
unheard of among pagans. ' The king was as good as bis word, 
and did not spare the estate of the church, but d^ed not infringe 
its priyileges. He had indeed preyioudy addressed a letter to 
St. Martin, which was laid on his tomb in the church, requesting 
pennis»on to ta)£e away his son by force; but the honest saint re^ 
turned no answer (1). 

The virtues, indeed, or supposed virtues, which had y^^ ^^ ^^ 
induced a credulous generation to enrich so many of Monks and tkt^ 
the monastic orders, were not long preserved. We '^' 
must reject, in the excess of our candour, all testimonies that the 
middle ages present, from the solemn declaration of councils, and 
reports of judicial inquiry, to the casual evidence of common fome 
in the baHad or romance, if we would extenuate the general cor- 
ruption of those institutions. In vain new rules of discipline were 
devised, or the old corrected by reforms. Many of their wors| 
vices grew so naturally out of their mode of life, that a stricter disr 
cq)line could have no tendency to extirpate them. Such were the 
frauds I have already noticed, and the whole scheme of hypoariti* 
eal austerities. Their extreme licentiousness was some times hardly 
concealed by the cowl of sanctity. I know not by what right we 
should disbelieve the reports of the visitation under Henry YIII., 
entering as they do into a multitude of specific charges, both pro* 
bable in their nature and consonant to the unanimous opinion of 
the world (2). Doubtless, there were many communities as well 
as individuals, to whom none of these reproaches would apply. In 
the very best view, however, that can be taken of monasteries, 
thdr existence is deeply injurious to the general morals of a nation. 
They withdraw men of pure conduct and conscientious principles 
from the exercise of social duties, and leave the common mass of 
human vice more unmixed. Such men are always iqclined to 
form schemes of ascetic perfection, which can only be fulfilled ^n 
retirement; but, in the strict rules of monastic life, and under the 
influence of a grovelling superstition, their virtue lost all its ^se- 
fulness. They fell implicitly into the snares of crafty priests, who 
made submission to the church not only (he condition hut the 
measure of aU praise. He i$ a good Gtiristian, says Eligius, a saint 

(1) Schmidt, Hist det AUemands, 1 1. p. Vk. UsclTorom et impadloormn Jjarenam ad lU»ldineA 

(2) See Fosbrooke'B BriUsh Hoiuohism, ToL 1. explendaa receptaonla? u( Idem sU hodii pvellai^i 
pu 1ST., and Tol. II. p. 8., for a farrago of efideaoe velare, qood et publicd ad seortandain expenere. 
tgatnst Uie monks. Clemangls, a French theolo- WlUiam Prynne.from whose records, rot U. p.K9m 
fflan of considerable eminence at the beginning I have taken this passate, quotes i^ on occasion of 
of tlie fifteenth centary, speaJu of uunneries in a charter of King John, bflmishing M^lrty nuns of 
the following terms : Quid aliod sunt hoe tempore Ambresbnry into different convents, propter vlt«t 
piMllarom moaasteria, nisi qvmdam 9on dico Del «u» iurpilqdinera. 

sanctnaria, sed Veneris execranda prostfbula, sed 



232 STATE OF EUROPE [chap.ix. 

of tbe seventh century, who comes frequently to churdi ; who 
presents an oblation that it may be offered to God on the altar; 
who does not taste the fruits of his land till he has consecrated a 
part of them to God ; who can repeat the Greed or the Lwd's 
Prayer. Redeem your souls from pAnishment while it is in your 
power; offer presents and tithes to churches, light candles in holy 
places, as much as you can afford, come more frequently to church, 
implore the protection of tbe saints; for, if you obs^ye these 
things, you may come with security at the day of judgment to say, 
Give unto us. Lord, for we have given unto thee (1). 

With such a definition of the Christian character, it is not sur- 
prising that any fraud and injustice became honourable when it 
contributed to the riches of the clergy and glory of their order. 
Their frauds, however, were less atrocious than the savage bigotry 
with which they maintained their own system and infected the 
laity. In Saxony, Poland, Lithuania, and the countries on the 
Baltic sea, a sanguinary persecution exturpated the original idolatry. 
The Jews were every where the objects of popular insult and op- 
pression, frequently of a general massacre, though protected, it 
must be confessed, by the laws of the church, as well as, in general, 
by temporal princes (2). Of the crusades it is only necessary to 
repeat that they began in a tremendous eruption of fanaticism, and 
ceased only because that spirit could not be constantly kept alive. 
A similar influence produced the devastation of Languedoc, the 
stakes and scaffolds of the Inquisition, and rooted in the religious 
theory of Europe those maxims of intolerance, which it has so 
slowly, and still, perhaps, so imperfectly renounced. 

From no other cause are the dictates of sound reason and the 
moral sense of mankind more confused than by this narrow theo- 
logical bigotry. For as it must often happen that men, to whom 
the arr(^ance of a prevailing faction imputes religious error, are 
exemplary for {heir performance of moral duties, these virtues 

(1) Moslieim, cent, Til. c. 3. Robertson has quoted Dr. Llngard is perfectly correct. Upon the whole, 

this passage, to whom perhaps I am immediately this is a striiiing proof how dangerous it is to 

indebted for it. Hist. Charles v., Yoi. i. note 11. taiie any authorities at second-hand. — JSote to 

I leave this passage as it stood in former editions, fourth Edition. 

But it Is due to justice that Uiis extract from Eligius (t) Mr. Turner has collected many curious facts 

should neTer be quoted in futui%, as the translator relative to the condition of the Jews, especially in 

of Mosheim has induced Robertson and many England. Hist, of England, vol. ii. p. W. Others 

others, as well as myself, to do. Dr. Lingard has may be found dispersed in Telly's History of 

pointed out that it is a very imperfect representa- France ; and many in the Spanish writers, Mariana 

tion of what Eligius has written^, for though he and Zurita. The following are from Vaissette's 

has dwelled on these devotional practices as parts History of Languedoc. It was the custom at Tou- 

of the definition of a good Christian, he certainly louse to give a blow on the face to a Jew every 

adds a great deal more to which no one could Easter; this was commuted in tbe twelfth century 

object. Yet no one is, in fact, to blame for this for a tribute, t. ii. p. IKl. At Beiiers another 

misrepresentation, which being contained in po- usage prevailed, that of attacking the Jews' houses 

pular books, has gone forth so widely, i Mosheim, with stones from Palm Sunday to Easter. Mo 

as will appear on referring to him, did not quote other weapon was to be used, but it generally 

the passage as containing a complete definition of produced bloodshed. The populace were regu- 

the Christian character. His translator, Maclaine, iarly Instigated to the assault by a sermon from* 

mistook this, and wrote, in consequence, .the the bishop. At length a prelate wiser than the 

severe note which Robertson has copied. I hare rest abolished this ancient practice, but not with- 

seen tbe whole passage in d'Achery's Spicilegium, out raoeivlBg a good sum from tbe Jew«. p. MS. 
(vol. v. p. S19. 4to edit.) and can testify that 
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gradaally cease to make their prq[>er impression, and are depre- 
ciated by the rigidly orthodox, asof litQe yalue in comparison with 
just opinions in specnlative points. On the other hand, Yices are 
forgiven to those who are zealous in the faith. I speak too gently, 
and with a view to later times; in treating of the dark ages, it 
would be m(Mre correct to say, that crimes were commended. Thus 
Gregwy of Tours, a saint of the church, after relating a most atro- 
cious story of Clovis, the murder of a prince Trhom he had pre- 
viously instigated to parricide, continues the sentence; '* For God 
daily subdued his enemies to his hand, and increased his kingdom ; 
because he walked before him in uprightness, and did what was 
pleasing in his eyes (i)." 

It is a frequent complaint of ecclesiastical writers, commatation or 
that the rigorous penances, imposed by the primitive penwc**. 
canons upon delinquents, were commuted in a laxer state of disci- 
pline for less severe atonements, and ultimately indeed for 
money (2). We must not, however, regret that the clergy 
should have lost the power of compelling men to abstain ^teen 
years from eating meat, or to stand exposed to public derision at 
the gates of a church. Such implicit submissiveness could only 
have produced stiperstition and hypocrisy among the laity, and 
prepared the road for a tyranny not less oppressive than that of In- 
dia or ancient Egypt. Indeed the two earliest instances of 
ecclesiasticalinterference with the rights of sovereigns, namely, the 
deposition-of Wambain Spain, and that of Louis the Debonair, were 
founded upon this austere system of penitence. But it is true that a 
repentance redeemed by money, or performed by a substitute, 
could have no salutary effect on the sinner ; and some of the modes 
of atonement, which the church most approved, were particularly 
hostile to public morals. None was so usual as pilgrimage, whe- 
ther to Jerusalem or Rome, which were the great objects of devo- 
tion ; or to the shrine of some national saint, a Jamesof Compostella, 
a David, or a Thomas Becket. This licensed vagrancy was 
naturally productive of dissoluteness, specially among the women. 
Our English ladies, in their zeal to obtain the spiritual treasures of 
Rome, are said to have relaxed the necessary caution about one that 
was in their own custody (3). There is a capitulary of Charle- 

(1) Greg. Tnr. I. li. c. 40. Of Tbeodebert, grand- Anglic, t. i. p. 441. Walter deRemlngTord reconnU 
son or CloTis, ibe same historian says, magnam se with excesslre delight the well-known story of the 
et In omni bonitate prsclpaom reddidit. In the Jews who were persaadeS by the captain of their 
next paragraph we find a story of his having two vessel to walk on the sands at low water, till the 
wives, and looking so tenderly on the daughter of rising tide drowned them ; and adds that the cap- 
one of them, that her mother tossed her over a tain was both pardoned and rewarded for it by the 
bridge into the river. 1. ill. c. 95. This indeed Is a king, gratiam promemit et prsmiom. This Is a 
trifle to the passage in the text. There are continual mistake, Inasmuch as be was hanged ; bat It ex- 
proofs of Immorality In the monkish historians, hibits Uie character of the historian. Hemingford, 
In the history of Ramsey Abbey, one of our best p. tl. 

documents for Anglo-Saxon times, we have an (s) Fleury, troiai^me Disconn sur mistolre Ec- 

anecdote of a bishop who made a Danish noble- clislastique. 

man drunk, that he might cheat him of an estate, (S) Henry, Hist, of England, vol. ii. o. 7. 
which to told with much approbation. Gale, Script. 
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magpediroctcd against itinerant penitents, who {H^obably cqasMered 
the iron chain around their necks an expiation of future as well as 
past ofienccs (1). 

The crusades may he considered as martial pilgrimages on an 
enormous scale, and their influence upon general morality seems to 
have been altogether pernicious. Those who senred under the cross 
would not indeed have lived very virtuously at home ; but the confi- 
dence in their own merits, which the principle of such expeditions 
inspired, must have aggravated the ferocity and dissoluteness of 
their ancient habits. Several historians attest the depravation of 
morals which existed both among the crusaders and in the states 
fonned out of their conquests (2). 

Want ont Whilereligion bad thuslost almost every quality t>at 

renders it conducive to the gDod order of society, the 
controul of human law was still less eflScacious. But this part of my 
subject has been anticipated in other passages of the present work ; 
and I shall only glance at the want of regular subordination, which 
rendered legislative and judicial edicts a dead letter, and at the in- 
cessant private warfare, rendered legitimate hy the usages of most 
continental nations. Such hostilities, conducted^ as thoy must 
usually have been, with injustice and cruelty, could not fail to 
produce a degree of rapacious ferocity in the general disposition of 
t people. And this certainly was among the diaracteristics oi 
ev^y nation for many centuries. 
iMgradation of It IS casy to iufcr the degradation of society during 

morals. |]^g j^]^ ^g^ f|.Qj2^ q^q ^^q^q ^f |^g|op aucl poUce. 

Certainly there are a few gr^t land-marks of mor^ distipetions sq 
deeply fixed in human nature, that no degree of rudeness can de- 
stroy, nor even any superstition remove them- Wberevcar b^ 
extrenpie corruption has, in any particular society, defaced thesq 
sacred archetypes that are given to guide and correct the sentimentii 
of mankind, it is in the qourse of Providence, that the i^cjety itself 
should p^ish by internal discord, or the sword of a conqueror. In 
the worst ages of Europe there must have existed the seeds of social 
virtues, of fidelity, gratitude, and disinterestedness; sufficient at 
least to preserve the public approbation of more elevated prindp^ 
than the pi^)lic conduct displayed. Without these imperishable 
elements, there could have been no restoration of the moral ener- 
gies; nothing upon which reformed faith, revived knowled^, 
renewed law, cou^d exercise their nourishing influences. But Ws^ 
tory, which reflects only the more prominent features of society, 
cannot exhibit the virtues that were scarcely able to struggle 
through the general depravation. I am awar^ that ai tone o( 

(1) Do Cange, t. Peregrinatio. Non sinantur ^t- poenltenUara agentes, secnndiim quod canonlei Ui 

sari isfi irodi enm ferro, qui dtennt se dat& pcetii- impesltmn sit. 

tenli& irffi Tagantes. Melius videtar, at si altqnod (t) L de Yitriaco, in Gesta Del per Franoos, i. I 

inconsuetam et capitale crlitten commiserint, In ViHanl, L tU. c. lU. * 
uno loco permaneant laborantes et serTientes et 
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exaggeraH ^jkelamatipn is a^ aH times usual with those ^irho 
lament the vices of their own time; and writ^*s of the middle ages 
are in abundant need of allowance on this score. Nor is it reason- 
able to found any inferences as to the general condition of society 
on single instances of crimes, however atrocious, especially when 
c(Hpmitted under the influence of violent passion. Such enormities 
ar^ the fruit of every age, and none is to be measured by them. 
I^ey 0iake, however, a strong iminression at the moment, and thus 
find a placef in contemporary annals, firom whidi modern writers 
9re conuuonly glad to extract whatever may seem to throw light 
upon manners. I shaU, therefore, abstain from producing any par- 
ticular cases of dissoluteness or cruelty from the recoils of the 
middle ages, lest I should weaken a general proposition by offering 
an imperfect induction to support it, and shall content myself with 
observing, that times to which men sometimes appeal, as to a golden 
period, were far inferior in every moral comparison to those in 
whtcb we are thrown (1). One crime, as more universal and 
characteristic than others, may be particularly noticed. All writers 
agree in the prevalence of j udicial perjury. 1 1 seems to have almost 
invariably escaped human punishment ; and the barriers of super- 
stition were in this, as in every other instance, too feeble to pre- 
vent the commission of crimes. Many of the proofs by ordeal 
were applied to witnesses as well as those whom diey accused ; and 
undoubtedly trial by combat was preserved, in a considerable 
degree, on account of the diflSculty experienced in securing a just 
cause against the perjury of witnesses. Robert, king of France, 
perceiving how f^quently men forswore themselves upon the 
relics and saints, and less shocked, apparently, at the crime than 
at the sacrilege, caused an empty reliquary of crystal to be used, 
that those who touched it might incu^ less guilt in fact, though not 
in intention. Such an apecdote characterizes ^th the man and 
the times (2). 

The favourite diversions in the middle ages, in the lov« of oeu 
intervals of war, were those of hunting and hawking. '^^ 
The former must in all countries be a source of pleasure; but it 
seems to have been enjoyed in moderation by the 'Greek$ and the 
Romans. With the northern invaders, however, it was rather a 

(1) Henry \^ taken pains in drawing a yictnre, Hist, de France, t. iii. p. S9. The state ofmannera 

not jeri fayoorable, of Anglo-Saxon manners, in France nnder tlie two first races of kings, and 

Book II. chap. 7. This perhaps is the best chapter, in. Italy both nnder the Lombards, and the sul>se- 

as the Tolume is the best yolnme, of his nneqnal qnent dynasties, may be coliected from their hts- 

irork. Hisocconnt of the Anglo-Saxons is derlTed toHes, their laws, afnd thdse miscellaneous facts 

In a ^al degree from Wiiliain of Malmsbory, which books of erery description contain. Neither 

irh6 doe^ not spare them. Their cirll history, In- Velly, nor MUratori, Dissert. 28., are so satisfactory 

deed, and their laws speak sufficiently against the as we might desire. 

characteif of that people. Bnt the Normans had (2) Velly, Hist, de France, 1 11. p. 835. It has been 

little more to boast of in respect of moral correct- obserTed, that Quid mores slue leglbas ? is as jnst 

ness. Their laxurions and dissolute habits are as a quesOon as that of Horace; and that bad laws 

mnch noticed as their insolence ; et peccatt cujns- must produce bad morals. The strange praottee 

dam, ab hoc solo admodtim alieni, Hagrftsse infa- of requiring numerous compurgaton to proye the 

mift testantnr yeteros: VM. Ordttrfcns VltiHi, p. ao2. MnocAtade of An tcciised peraon bad a most obylous 

Johann. Sarlsburlensis Polioraticus, p. 194. Velly, tendency to increase perjury. 
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predominant appetite than an amusement; it was tbeir pride and 
their ornament, the theme of their songs, the object of their laws, 
and the business of their lives. Falconry, unknown as a diycrsion 
to the ancients, became from the fourth century an equally delight- 
ful occupation (1 ) . From the Salic and other barbarous codes of the 
fifth century to the close of the period under our review, every 
age would furnish testimony to the ruling passion for these two 
species of chase, or, as they were sometimes called, the mysteries 
of woods and rivers. A knight seldom stirred from his bouse with- 
out a falcon on his wrist or a greyhound that followed him. Thus 
are Harold and his attendants represented in the famous tapestry 
of Bayeux. And in the monuments of those who died any where 
but on the field of battle, it is usual to find the greyhound lying at 
their feet, or the bird upon their wrists. Nor are the tombs of ladies 
without their falcon ; for this diversion, being of less danger and 
fatigue than the chase, was shared by the delicate sex (2). 

It was impossible to repress the eagerness with whidi the clei^, 
especially after the barbarians were tempted by rich bishoprics to 
take upon them the sacred functions, rushed into these secular 
amusements. Prohibitions of councils, however frequently re- 
peated, produced little effect. In some instances, a particulsor 
monastery obtained a dispensation. Thus that of St. Deois, in 774, 
represented to Charlemagne that the flesh of hunted animals was 
salutary for sick monks, and that their skins would serve to bind 
the books in the library (3) . Reasons equally cogent, we may pre- 
sume, could not be wanting in every other case. As the bishops 
and abbots were perfecQy feudal lords, and often did not scruple 
to lead their vassals into the field, it was not to be expected that 
they should debar themselves of an innocent pastime. It was 
hardly such indeed, when practised at the expense of others. 
Alexander III., by a letter to the clergy of Berkshire, dispenses 
with their keeping the archdeacon in dogs and hawks during his 
visitation (4) . This season gave jovial ecclesiastics an opportunity 
of trying diffierent countries. An archbishop of York, in 1321, 
seems to have carried a train of two hundred persons who were 
maintained at the expense of the abbeys on his road, and to have 
hunted with a pack of hounds from parish to parish (5). The 
third council of Lateran, in 1180, had prohibited this amusement 
on such journies, and restricted bishops to a train of forty or fifty 
horses (6). 

Though hunting had ceased to be a necessary means of procuring 
food, it was a very convenient resource on which the wholcsomeness 
tod comfort, as well as the luxury of the table, depended. Before 

(1) Maratori, Dissert, ts. t. 1. p. S06. (Italian.) (4) Rymer, 1. 1, p. 61. 

Backman'B HUt. of Inrentions, vol. 1. p. 819. Vie (5) Whltaker's Hist, of Crar«n, p. 940., and oS 

prlT^ des Francis, 1. 11. p. 1. whalley, p. 171. 

(9) Vie priv^e des Fran^als, 1. 1, p. 8M.; t. ii. p. 11. (6) Yellr, Hist, de Fnmoe, t. Hi. p. S86. 

(8) Ibid. t. i. p. 8t4. 
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the natural pastures were improved, and new kinds of fodder for 
cattle discovered, it was impossible to maintain the summer stock 
during the cold season. Hence a portion of it was regularly slaugh- 
tered and salted for winter provision. We may suppose, that when 
no alternative was offered but these salted meats, even the leanest 
venis(m was devoured with relish. There was scmiewhat more 
excuse therefore for the severity with which the lords of forests 
and manors preserved the beasts of chase, than if they had been 
considered as merely objects of sport. The laws relating to pre- 
sarration of game were in every country unccnnmonly rigorous. 
They formed in England that odious system of forest-laws, which 
distinguished the tyranny of our Norman kings. Capital punish- 
ment for killing a stag or wild boar was frequent, and perhaps 
warranted by law, until the charter of John (1). The French 
code was less severe, but even Henry IV. enacted the pain of death 
against the repeated offence of chasing deer in the royal forests. 
The privOege of hunting was reserved to the nobihty till the reign 
of Louis IX. who extended it in some degree to persons of lower 
birth (2). 

This excessive passion for the sports of the field produced those 
evils which are apt to result from it; a strenuous idleness, which 
disdained all useful occupations, and an oppressive spirit towards 
the peasantry. The devastation committed under the pretence of 
destroying wild animals, which had been already protected in their 
depredations, is noticed in serious authors, and has also been the 
topic of popular ballads (3). What effect this must have had on 
agriculture, it is easy to conjecture. The levelling of forests, the 
draining of morasses, and the extirpation of mischievous animals 
which inhabit them, are the first objects of man's labour in reclaim- 
ing the earth to its use ; and these were forbidden by a landed 
aristocracy, whose controul over the progress of agricultural im- 
provement was unlimited, and who had not yet learned to sacrifice 
their pleasures to their avarice. 

These habits of the rich, and the miserable servitude Bad sta^ or agri- 
of those who cultivated the land, rendered its fertihty *^"""- 
unavailing. Predial servitude indeed, in some of its modifications, 
has always been the great bar to improvement, In the agricultural 
(Bconomy of Rome, the labouring husbandman, a menial slave of 
some wealthy senator, had not even that qualified interest in the 

(1) John of Salisburylnrelghs against the game- p. 181. Thig continued to be felt in France down 

laws of hia age, with an odd transition from the to the reyoluUon, to which It did not perhaps a 

Gospel to the Pandects. Nee reriti snnt hominem little contribote. (See Young's Trarels in France ) 

pro nn& bestiolA perdere, quera unlgenltus Dei Fi- The monstrous pririlege of free-warren (mon- 

lius sanguine redemit suo. Qua fern naturae sunt, strous, I mean, when not originally founded upon 

et do Jure oocupantinm flunt, sihi audet humana the property of the soil) is recognised by our own 

temeritasTindioare^etc. Policraticus, p. 18. laws, though, in this age, it Is not often that a 

(8) Le Grand, Vie priY^e des Fran$als, 1. 1. p. 8t5. court and jury will sustain Its exercise. Sir Waller 

(3) For the injuries which this people sustained Scott's ballad of the Wild Huntsman, from a Ger- 

frora the seignorlal rights of the chase, In the ele- man original, Is well known ; and, I beliero, there 

Tenth century, see the Recneil des Historiens, in are several others ip that country not cHssimilar 

the TaloAble preface to the eleTentta TOlvme, insid»jeot. 
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soil ^iuch ihe t^nreof Tillenme afforded to the peasant of feudal 
ages, Italy, theref<»^, a country presenting many natural impedi- 
ments, Yf9s but imperfectly reduced into cultivation before the 
irruption of the barbarians (1). That revolution destroyed agri- 
culture with every other art, and succeeding calamities during five 
or six centuries left the finest regions of Europe un&ruitAil and 
desolate. There are but two possible modes in which the produce 
of the earth can be ibcreased ; one by rendering fresh land service- 
able; the oth^ by improving the fertility of that which is already 
cultivated. Tlie last is only attainable by the application of capital 
and of skill to agriculture ; ndther of which could be expected in 
the ruder ages of society. The former is, to a certain extent, 
always practicable while waste lands remain ; but it was checked by 
laws hostile to improvement, such as the manerial and conmionatde 
rights in England, and by the general tone of manna's. 

Till the reign of Charlemagne there were no towns in iSermany, 
except k few that had been erected on the Rhine and Danube by the 
Romans. A house with its stables, and farm-bitildings, surrounded 
by a hedge or inclosure, was called a court, or, as we find it ifa our 
law-books, a curtilage; the toft or homestead of a more genuine 
English dialect. One of these, with the adjacent domain of arablb 
fidds and woods, had the name of a villa or manse. Several inahses 
composed fk mardi ; and several marches formed a pagus, or dis- 
trict (2). From these elements ih the progress of pbjjulation, arose 
villages and towns. In France undoubtedly there were always 
cities of some importance. Country parishes contained seva*al 
manses or farms of arable land, around a common pasture, where 
every one was bound by custom to feed his cattle (3). 
Of internal trade. "^^^ couditiou cveu of internal trade was hardly pre- 
ferable to that of agriculture. There is not a vestige 
perhaps to be discovered for several centuries of any considerable 
manufecture j I mean, of working up articles of c(»nmon utility 
to an extent beyond what the necessities of an adjacent district re- 
quired (4). Rich men kept domestic artisans among their servants; 
even kings, in the ninth centui^y, had theii- clothes made by tne 

(1) Maratori, Dissert, si. ThU dissertation con- ueslors, with the sabstltntion only of stone to ihs 
tains ample evidence of the wretched state of cul- wooden croclu and thatched roots of antUrait*.'' 
tnre in Italy, at least in the northern parts, both Hist, of Craven, p. 880. 

hefore the irruption of tho barbarians, and in a (8) It is laid down in the Specnlnm Saxonlcn, 

much greater degree under the Lombard kings. a collection of feudal customs which prevailed 

(2) Schmidt, Hist des Aliem., 1. 1. p. 408. The orer most of Oermany, that no one might hare a 
following passage seems to illustrate Schmidt's ae - separate pasture for his casUe, unless he possessed 
count of German Tillages, in ithe ninth century, three mansi. Dn Gange, Mansns. Tbore seems to 
though relating to a different age and country, hare been a price paid, I suppose to the lord for 

A toft," gays Dr. Whltaker, " is a homestead in agistment in the common pasture, 

a village, so called from the small tufts of maple, (t) The only menMon of a manufaetnre as early 

elm, ash, and other wood, with which dweUing- as the ninth or tenth centuries, that I remember 

houses were anciently over-hung. Even now it is to have met with, is in Schmidt, t. ii. p. im who 

Impossible to enter Craven without being struck says that cloths were exported from Frisela'nd to 

.T. ....f '"su'a'ed homesteads, surrounded by England and other parts. He quotes no authoritv, 

theirlltUegarth8,ai^dover-hiingwlthtuftsof trees, bntlam satisfied that be bas not adTanced tlie 

These are the genuine tofts and crofts of onr an- fact giitittevjily. «uia«vcu ^ 
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mroman upon their farms (1); but the peasaiitry most have been 
suf^lied with garments and impl^nents of labonr by purchase, 
and every tov^^n, it cannot be doubted, had its weaver, its smith, 
and its currier. But there were almost insuperable impediments 
to any ex^tended trafic ; the insecurity of moveable wealth, and dif- 
ficulty of accumulating it ; the ignorance of mutual wants f the peril 
of robbery in conveying merchandize, and thecertainty of extortion. 
In the domains of evay lord, a toll was to be paid in passing his 
iHridge, or along his highway, or at his market (2) . These customs, 
equitable and necessary in their principle, became in practice op- 
pressive, because they were arbitrary, and renewed in every petty 
territory which the road might intersect. Several of Cbarlemagne's 
capitularies repeat complaints of these exactions, and endeavour to 
abcdish such tolls as wei*e not founded on prescription (3). One of 
them rather amusingly illustrates the modesty and moderation of the 
landholders. It is enacted that no one shall be compelled to go out 
of his way in ord^ to pay toll at a particular bridge, when he can 
cross the river more conveniently at another t^ce (4) . These pro- 
visions, lil&e most others of that age, were unlikely to produce 
much amendment. It was only the milder species, however, of 
feudal lords who were content with the tribute of merchants. The 
more ravenous descended frcnn their fortresses to pillage the wealthy 
traveller, or shared in the spoil of inferior plund^ers, whom they 
both protected and instigated. Proofs occpr, even in the later 
periods of the middle ages, when government had regained its 
energy, and civilization had made considerable progress, of public 
rd)beries systetnatically perpetrated by men of noble rank. In the 
more savage tiines, before the twelfth century, they were probably 
too frequent to excite much attention. It was a custcmi in some 
places to waylay travellers, and not only to plunder but to sell them 
as slaves, or compel them to pay a ransom. Harold son of Godwin, 
having been wrecked on the coast of Ponthieu, was imprisoned by 
the lord, says an historian, according to the custom of that terri- 
tory (5). Germany appears to have been, upon the whole, the 
country where downright robbery was most unscrupulously prac- 
tised by the great. Their castles, erected on almost inaccessible 
heights among the woods, became the secure receptacles of pre- 
datory bands, who spread terror over the country. From these 
barbarian lords of the dark ages, as from a living model, the ro- 
mancers are said to have drawn their giants arid other disloyal 
enemies of true chivalry.* Robbery indeed is the constant theme 
both of the Capitularies and of the Anglo-Saxon laws ; one has 

(1) Schmidt, t. i. p. 411.; t. lU p, 146. tUo loco compendiosius illud amnen ttansire po- 

. (2) Pa Canf e, Pedsigiainf PontaUcom, Teloneam, test p. 764. et alibi. ■ 

Mercatum, StaUaifiuin, Lastagiim, etc. (S)Eadiiier apad Reciieil des Historiens dm Gau- 

(3) Baluz. Gapit. p. 6S1 . et alibi. les, t. jd. preface, p. 192. Pre rita illiiu loci, k do- 

(4) ut DHU9S cogator ad pontem ire ad fluvium mlBo terrs capUvitatl adiUcitiir. 
transenndun propter telonel caoaaa qitiido Ule in 
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more reason to wonder at the intrepid thirst of lucre, wfaidi in- 
duced a yery few merchants to exchange the products of different 
regions, than to ask why nio general spirit of commercial activity 
prevailed. 

Under all these circumstances, it is obvious that very Uttle ori^tal 
And of foreign trade could have existed in these western countries ot 

commerce. Europc. Destitute as they havcbeeeu Created, Speaking 
comparatively, of natural productions fit for exportation, their in- 
vention and industry are the great resources from which they can 
supply the demands of the East. Before any manufactures were 
established in Europe, her commercial intercourse with Egypt and 
Asia must of necessity have been very trifling; because whatever 
inclination she might feel to enjoy the luxuries of those genial re- 
gions, she wanted the means of obtaining them. It is not therefore 
necessary to rest the misen(ble condition of oriental commerce upon 
the Saracen conquests, because the poverty of Europe is an ade- 
quate cause ; and, in fact, what little trafiBc remained was carried 
on with no material inconvenience through the channel of Con- 
stantinople. Venice took the lead in trading with Greece and more 
eastern countries ( 1 ) . Amalfi had the second place in the conunerce 
of those dark ages. These cities imported, besides natural produc- 
tions, the fine clothes of Constantinople ; yet as this traflSc seems to 
have been iUicit, it was not probably extensive (2). Their exports 
were gold and silver, by which, as none was likely to return, the 
drcuktting money of Europe was probably less in the eleventh 
century, than at the subversion of the Roman empire ; furs, which 
were obtained from the Sclavonian countries ,• and arms, the sale 
of which to pagans or Saracens was vainly prohibited by Charle- 
magne and by the Holy See (3). A more scandalous traffic, and 
one that still more fitly called for prohibitory laws, was carried on 
in slaves. It is an humiliating proof of the degradation of Chris- 
tendom, that the Venetians were reduced to purchase the luxuries 
of Asia, by supplying the slave-market of the Saracens (4). Their 
apology would perhaps have been, that these were purchased from 
their heathen neighbours ; but a slave-dealer was probably not VCTy 
inquisitive as to the faith or origin of his victim. This trade was 

(1) Heeron has freqiienUy referred to a work pub- the Venetian and Amalfltan dealers, he replied, 
Hshed in 1739, by Marini, Intitled, Storia cirile e who gain their subsistence by selling them to as. 
polltica del Commerzio de' Yeneziani, which casts The foolish Greeks were rery ongry,and declared 
a new light upon the early relations of Venice that any dealer presuming to eiport their Bae 
with the East. Of this book I know nothing ; but clothes should be flogged. Luilprandl Opera, 
a memoire by de Gnignes, in the thirty-scTenth p. ISS. edit. Antwerp, 1«40. 

Tolune of the Academy of Inscriptions, on the (3) Baluz. Gapitul. p. 778. One of the main ad- 
commerce of France with the East before the cm- yantages which the Christian nations possessed 
sadcs. b singularly unproductire ; the fault of the orer the Saracens was the coat of mall, and other 
subject, not of the author. defensiTe armour; so that this prohibition was 

(2) There is an odd passage in Lnitprand's rela- founded upon very good political reasons. 

tion of his embassy from the emperor Otho to (4) Schmidt, Hist. desAllem. tii.p. 146. Heerea, 

Nicephoms Phocas. The Greeks making a display sur I'lnOuence des Croisades, p. 316. In Batue, we 

of their dress, he told them that In Lombardy the And a law of Carloman, brother of Cbarlemagae ; 

common people wore as good clothes as th^y. Ht mancipia Chrtstiania paganis non rendantur. 

How, they lald, can you procure them? Through Capitularla, 1 1. p. 150.; Tide quoqae, p. 861. 
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not peculiar to Venice. In England, it was very common even after 
the conquest, to export slaves to Ireland, till, in the reign of 
Henry II., the Irish came to a non-importation agreement which 
put a stop to the practice (1). 

From this state of degradation and poverty, all the countries of 
Europe have recovered, with a progression in some respects tole- 
rably uniform, in others more unequal ; and the course of their 
improvement more gradud, and less dependent upon conspicuous 
civil revolutions than their decline, affords one of the most inter- 
esting subjects into which a philosophical mind can inquire. The 
commencement of (his restoration has usually been dated from about 
the doseof the eleventh century ; though it is unnecessary to observe, 
that the subject does not admit of any thing approximating to chro- 
nological accuracy. It may therefore be sometimes not improper 
to distinguish the six flrst of the ten centuries, which the present 
wcnrk embraces, under the appellation of the dark ages : an epithet 
which I do not extend to the twelfth and thri^ following. In tra- 
cing the decline of society from the subversion of the Roman em{Hre, 
we have been led, not without connexion, from ignorance to su- 
perstition, from superstition to vice and lawlessness, and from 
thence to general rudeness and poverty. I shall pursue an inverted 
order in passiqg along the ascending scale, and class the various 
improvements which took place between the twelfth and fifteenth 
centuries, under three principal heads, as they relate to the wealth, 
the manners, or the taste and learning of Europe. Different ar- 
rang^nents might probably be suggested, equally natural and con- 
venient; but in the disposition of topics that have not always an 
unbroken connexion with each other, no method can be prescribed 
as absolutely more scientific than the rest. That which I have 
adopted appears to me as philosophical and as little liable to tran- 
sitions as any other. 

(1) William of Malmsbury accuses the Anglo- sold like brute animals. Wilkins's Goucilia. t. i. 

Sftion nobility of selling their female serrants, p. 888. And Giraldns Ga^brensis says that the 

even when pregnant by them, as slaves to foreign- English before the conquer were generally in the 

ers. p. lot. I hope there were not many of these habit of selling their children and other relations 

Yaricoes ; and should not periiaps hare given to be slaves in Ireland, without having even Uie 

credit to an historian rather prejudiced against pretext of distress or famine, till the Irish, in a 

the English, if I had not found too much authority national synod, agreed to emancipate all the Eng- 

for the general practice. In the canons of a conn- iish slaves in the kingdom. Id. p. 471. This seems 

cil at London in 1101, we read : Let no one from to have been designed to take away all pretext for 

henceforth presume to carry on that wicked traf- the threatened invasion of Henry U. Lyttleton, 

Oc, by which men of England have hitherto been vol. Ui. p. 70. 
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PART II. 

Pr»g»tM %t GMiimeroUl Improvfnem iiiGeraaBT, FUnitort, tBd BagUB^^b the NtiDi 
of Europe— In the Countries upon the Hediterrtnetn Set— Maritime Ltirs— Usury- 
Banking Companies— Progress of Refinement in Manners-^>omestic Architecture— 
Boelesiasiical Architectare— 8tate of Agricoltiire in SngUnd— Value of money— te*- 
prevement of the Mortl Character of Society— its Caose»— Police— Changes in Religions 
Opinion— Various Sects— Chivalry— its Progress, Character, and Influence— Causes 
of the Intellectuallmprovement of Soropean Society— i. The Study of Civil Law— 
^.Insattttion of Unirersities— their Celebrity— Scholastic Philosophy— 3. Culthation 
of Modern Languages— Proven^l Poets— Norman Poets— French Prose Writers- 
Italian— early Poets in that language— Dante— Petrarch— English Language— Its Pro- 
gress— Chaaper«-4.BeYival of Classical Learning— LatinWriters of the TweUlb Century 
—Literature of the Fourteenth Century— Greek Literature— its Restoration in Italy- 
Invention of Printing. 

BvopMneoB- The geographical po6itionofEim)penatara]ly A 

'"*^' its mariUme oommerce into two principal regions $ one 
conqNrehending those countries whidi border on the Baltic, the 
German and the Atlantic oceans; another, those sitnated uroond 
the Mediterranean sea. During the four centuries wfaicb preceded 
the discovery of America, and espedally the two former of than, 
this separation was more remarkable than at present, inasmnch as 
their intercourse, either by land w sea, was extremely limited. 
To the first region belonged the Neth^lands, the coasts (^France, 
Germany, and Scandinavia, and the maritime districts of England. 
In the second we may class the provinces of Valencia and Catalonia, 
those of Provence and Languedoc, and the whcde of Italy, 
p woouea rnano. * ' '^^^ toTmety OT northcm division, was first anl- 
uetmn t Fiaa- mated by the wo(dlen manufacture of Flanders. It is 
^^ not easy either to discover the early beginnings of this, 

or to account for its rapid advancement. The fertility of that pro- 
vince and its facilities of interior navigation were doubtless neces- 
sary causes ; but there must have been some temporary encoa* 
ragement from the personal character of its sovereigns, or other 
accidental circumstances. Several testimonies to the floiunshii^ 
condition of Flemish manufactures occur in the twelfth century, 
and some might perhaps be found even earlier (1). A inriter of 
the thirteenth asserts that all the world was clothed from English 
wool wrought in Flanders (2). This indeed is an exaggerated 
vaunt ; but the Flemish stufib were probably sold wherever the sea 
or a navigable river permitted them to be carried. Cdic^e was 
the chief trading city upon the Rhine ; and its merchants, who had 
been considerable even under the Emperor Henry lY., established 

(1) Macpbenon'B Annalt of Commerce, toI. 1. by barter, little money eirculatiiig in Flanders, 

p. ro. Meyer ascribes tbe orlfin of Flemish trade Annales Flandricl, fol. 18. (edll. 1S61.) 

to Baldwin, count of Flanders in 958, who estab- (2) Matthew Westmonast. apndMtcpherson's An< 

lished marJiets at Bruges and other cities. Ex- nals of Commeree, toI. i. p. 4li. 
changes were in that age, be says, chiefly effected 
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a factory at liOndon in 1220. Th^ wooUeli manufacture, notwith- 
standing frequent wars and the impolitic regulations of magis- 
trates (i), continued to flourish in the Netherlands, (for Brabant 
and Hainault shared it in some degree with Flanders,) until Eng- 
land became not only capable of supplying her own demand, but 
a rival in all the marts of Europe. All Christian kingdoms, and 
even the Turks themselves, says an historian of the sixteenth cen- 
tury, lamented the desperate war between the Flemish cities and 
their count Louis, that broke out in 1380. For at that time Flan- 
ders was a market for the traders of all the world. Merchants 
from seventeen kingdoms had their settled domiciles at Bruges, 
besides strangers from almost unknown countries who repaired 
thither (2). During this war, and on all other occasions, the 
weavers both of Ghent and Bruges distinguished themselves by a 
democratical spirit, the consequence no doubt of their numbers and 
prosperity (3)* Ghent was one of the largest cities in Europe, and 
in the opinion of many the best situated (4). But Bruges, though 
in circuit but half the former, was more splendid in its buildings, 
and the seat of far more trade ) being the great staple both for Me- 
diterranean and ncHTtbern merchandize (5). Antwerp, which early 
in the sixteenth century drew away a large part of this conunerce 
from Bruges, was not considerable in the preceding age ^ nor were 
the towng of Zealand and Holland much noted, except for their 
fisheries, though those provinces acquired in the fifteenth century 
some share of the wodlen manufacture. 

For the two first centuries after the conquest, our Export or wtoi 
English towns, as has been observed in a different place, *'*" Bogund. 
made some forward steps towards improvement, though still very 
inferior to those of the Continent. Their commerce was almost con- 
fined to the exportation of wool, the great staple commodity of 
England, upon which, more than any other, in its raw or manu- 
factured state, our wealth has been founded* A woollen manu- 
facture^ however, indisputably existed under Henry II. (6)> it is 

(1) SQOh reirnlatlons scaled away those Flemish (4) It oontalDed, aoconUng to tnilovio« Gvlceitr- 
weaven who bronght their art Into England under dinl, 3S,000 houses, and the circuit of Its walls was 
Edward 111. Macpherson, p. 46T. 494. 846. Seteral 4S,«4e Roman feet. Description desPays-fias.p.SflO., 
years later, the magistrates of Ghent are said by etc. (edit. 1609.) Part of this inclosare was not 
■eyer (Aonalet Flandrlcl, fot. 1K6.) to have Im- built upon. The population of Ghent Is reckoned 
posed a tax on every loom. Though the seditious by Guicciardini at 70,000, but in his time it had 
spirit of the weavers' company had perhaps justly greatly declined. It is certainly, howcTcr, much 
proToked them, sueh a tax on their sUple mann- exaggerated by earlier historians. And I entertain 
facture was a piece of madness, when English some doubts as to Gnicciardini's estimate of the 
goods were just coming into competition. number of houses. If at least he was accurate, 

(2) TeiT& marique mercatura, rerumque com- more than half of the city must since have been 
mercia et quaeslos peribant. Non solum totius demolished or become uninhabited, which its pre- 
Enropae mercatores, yeriini eliam ipsi Turcs alia)- sent appearance does not indicate ; for Ghent, 
que seposit» nationes oh bellum istud Flandris though not very flourishing, by no means presents 
magno aflSciebantur dolore. Erat nerope Flandria the decay and dilapidation of an Italian town, 
totius prope orbls stabile mercatoribus emporium. (H) Guicciardini, p. 363. M^m. de Gomlues, I. v. 
Sopteindecim regnorum negotiatores turn Brugis c. 17. Meyer, fol. 3K4. Hacpherson's Annals of 
sua certa habu^re domicilia ac sedes preeler com- Commerce, f ol. i. p. 647. 651. >■ 
plures incognitas pene gentes que uudiqoe con- (6) BlomePield, the historian of Norfolk, thinks 
fluebant. Meyer, fol. 265. ad ann. 136$. that a colony of Flemings settled as early as this 

(3) Meyer, Froissart, Comixes. reign at Worsted, a villaga Ut that coanlry, and 
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noticed in regulations of Richard I . ; and by the importation of i^oad 
under John, it may be inferred to have still flourished. The dis* 
turbances of the next reign, perhaps, or the rapid elevation of the 
Flemish towns, retarded its growth ; though a remarkable law was 
passed by the Oxford parliament in 1261, prohibiting the export 
of wool, and the importation of cloth. This, while it shews the 
deference paid by the discontented barons, who predominated in 
that parliament, to their confederates, the burghers, was evidently 
too premature to be entorced. We may infer from it, howey^, 
that cloths were made at home, though not sufficiently for the 
people's consumption (1). 

n*ohibitions of the same nature, though with a different object, 
were frequently imposed on the trade between England and Flan- 
ders by Edward I. and his son. As their political connexions flac- 
tuated, these princes gave full liberty and settlement to the Flemish 
merchants, or banished them at once from the country (2). No- 
thing could be more injurious to England than this aii)itrary vacil- 
lation. The Flemings were in every respect our natural allies ,• hot 
besides those connexions with France, the constant enemy of Flan- 
ders, into which both the Edwards occasionally fell, a mutoal 
alienation had been produced by the trade of the former people 
with Scotland, a trade too lucrative to be resigned at the king of 
England's request (3) . An early instance of that conflicting selfish- 
ness of belligerents and neutrals, which was destined to ag^vate 
the animosities and misfortunes of our own time (4) ! 
Enriifh woouen A morc prospcrous sera began with Edward III., 
manafoouire. the father, as he may almost be called, of English 
commerce, a title not indeed more glorious, but by which be may 
perhaps claim more of our gratitude than as the hero of Crecy. 
In 1331, he took advantage of discontents among the manufacturers 
erf Flanders, to invite them as settlers into his dominions (5) . They 
brought the finer manufacture of woollen cloths, which had been 
unknown in England. The discontents alluded to resulted from 
the monopolizing spirit of their corporations, who oppressed all 
artizans without the pale of their community. The history of cor- 
porations brings home to our minds one cardinal truth, that political 
institutions have very frequently but a relative and temporary use- 

immortalized its name by their manaractiire. It (*) In 1S96, Edward I. made masters of nealril 

soon reached Norwich, though not consplcnous ships in English ports find security not to trt» 

till the reign of Edward I. Hist, of Norfolk, toI. II. with France. Rymer, t. li. p. 679. 

Xacpherson speaks of it for the Orst time in lff7. (5) Ryiner, t. It. p. 4M., etc. Fuller ditwstij; 

There were several gilds of weavers in the time of table picture of the inducements held ont to »• 

/?fL • iy"'**®"' 'o>- "• P- "*• Flemings. " Here they should feed o« Mbea 

{!) Macpherson's Annals of Commerce, toK I. and mutton, till nothing but their fullness show 

p. 41t., from Walter Hemingford. I am conside- sUnt their stomachs ; their beds should be t^ 

rably indebted to thb laborious and useful publl- and their bed-fellows better, seeing the Hefc^ 

cation, which has superseded that of Anderson. yeomen In England would not disdain to is«^ 

«2* fJ!!''I*l;J'*- ~- '*'• •*'• «»•;*•"'• their daughters unto them, and such the E»jJ« 

P- ***•"<>«• «t •"hi- beauties, that the most euTions foielgner* co«w 

(8) Rymer, t. ill. p. 769. A Flemish factory was not but commend them." Fuller's ChurdiHWo^' 

established at Berwick abootiM6. HtcpherMm. quotMl in Uom^atld^f ffist. of NorfoUc. 
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fulness, and that what forwarded improyement during one part of 
its course, may prove to it in time a most pernicious obstacle. 
Corporations in England, we may be sure, wanted nothing of their 
usual character ; and it cost Edward no little trouble to protect his 
colonists from the selfishness, and from the blmd nationality of the 
vulgar (1). The emigration of Flemish weavers into England con- 
tinued during Ihis reign, and we find it mentioned, at intervals, for 
more than a century. 

Commerce now became, next to liberty, the leading i««o6 of e«|u 
objectof parliament. For the greater part of our sta- **'•' commeree. 
tutes from the accession of Edward III. bear relation to this sub- 
ject ; not always well devised, or liberal, or consistent, but by no 
'means worse in those respects than such as have been enacted in 
subsequent ages. The occupation of a merchant became honour- 
able ; and notwithstanding the natural jealousy of the two classes, 
he was placed in some measure on a footing with landed proprietors . 
By the statute of appard, in 37 Edw. III., merchants and artificers 
who had five hundred pounds value in goods and chattels might use 
the same dress as squires of one hundred pounds a year. And 
those who were worth more than this might dress like men of 
double that estate. Wool was still the principal article of export 
and source of revenue. Subsidies granted by every parliament 
upon this article were, on account of the scarcity of money, com- 
monly taken in kind. To prevent evasion of this duty seems to 
have been the principle of those multifarious regulations, which 
fix the staple, or market for wool, in certain towns, either in Eng- 
land, or, more commonly, on the Continent. To these all wool 
was to be carried, and the tax was there collected. It is not easy, 
however, to comprehend the drift of all the provisions relating to 
the staple, many of which tend to benefit foreign at the expense of 
English merchants. By degrees, the exportation of woollen cloths ' 
increased so as to diminish that of the raw material, but the latter 
was not absolutely prohibited during the period under review (2) ; 
although some restrictions were imposed upon it by Edward lY . 
F<»* a much earlier statute in the llQi of Edward III., making the 
exportation of wool a capital felony, was in its terms provisional, 
until it should be otherwise ordered by the council, and the king 
almost immediately set it aside (3). 

(1) Rymer, t r. p. 137. 480. I40. at common law, (vol. Ir. c. 19.) not recollecting, 

(S) In 1409, woollen cloOis formed great part of that we had no staple manufactures in the ages 

our exports, and were extensively used over Spain when the common law was formed, and that the 

and Italy. And in 1449, Enflish cloths liaTinf been export of wool was almost the only means by 

prohibited by the duke of Burgundy, it was enacted, which this country procured silTer, or any other 

that, until lie should repeal this 'ordinance, no article of which it stood in need, from the Conli> 

merchandise of his dominions should be admitted neut. In fact, the landholders were so far from 

Into England. S7 H. VI. c. 1. The system of pro- neglecting this source of their wealth, that a mi- 

hibiting the import of foreign wrought goods was nimum was fixed upon it, by a statute of 1843, 

acted upon very extenslTely in Edward IV.'s reign, (repealed indeed the next year^ 18 E. III. c. 8.) 

(3) Stat. 11 E. III. c. .1. Biackstone says that below which price it was not to be sold ; from a 

transporting wool out of the kingdom, to the de- laudable apprehension, as it seems, that foreigners 

triment of our staple manufacture, was forbidden were getting it too cheap. And this was itTived 
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Manofactnresof ^ manufacturing district, as we gee In our own 
Franc* and G•^ country, seuds out, 38 it wcre, suckers into all its 
°""^* neighbourhood. Accordingly the -woollen maiiufao- 

tuf e spread from Flanders along the banks of the Rhine, and iiito 
the northern provinces of France (i). I am not, however, pre- 
pared to trace its history in these regions. In Germany, the pri- 
vileges conceded by Henry V. to the free cities, and especially to 
their artisans, gave a soul to industry ; though the central parts of 
the empire vrere, for many reasons, very ill calculated for com- 
mercial enterprise during the middle ages (2). But the French 
towns were never so much emancipated from arbitrary power as 
those of Germany or Flanders ; and the evils of exorbitant taxa- 
tion, with those produced by the English wars, conspired to retard 
the advance of manufactures to France. That of litien made some 
little progress; but this work was still perhaps chiefly confined to 
the lid)our of female servants (3). 
Ba lie trade '^^^ DMinufactures of Flanders and England fotwd a 
Bait c tra e. jjjg|.j.g^^ not ouly in these adjacent countries but in a 
part of Europe which for many ages had only been known enough 
to be dreaded. In the middle of the eleventh century, a native Of 
Bremen, and a writer much superior to most others of his time, 
was almost entirely ignorant of the geography of the Baltic ; doubt- 
ing whether any one had reached Russia by that sea, and reckoning 
Esthonia and Courlaud among its islands (4). But in one hundred 
years more, the maritime regions of Mecklenbourg feind Pomera- 
nia, inhabited by a tribe of (heathen Sclavonians, were subdued by 
some (ierman princes ; and the Teutonic order some time aftar- 
wards, having conquered Prussia, extended a line of at least com- 
parative civihzation as far as the gulf of Finland. The first town 
erected on the coasts of the Baltic was Lubec, which owes its torn- 
dation to Adolphus, count of Holstein, in H40. After several 
vicissitudes, it became independent of any Sovereign but the empe- 
ror in the thirteenth century. Hamburg and foemen, upon tbe 

*tt the Sid of H. VI., thonth the act Is not printed the eichangre was tolerably fair. MacphenoD, 
among tbe statutes. Rot. Pari. t. t. p. 17». The p. 59e. Tbe best horses had been tery dearlDMf- 
exportation of sheep was prohibited in 1898. land, beinv imported from Spftin and Italy- w»- 
Rymer, t. v. p. 36.; and by act of parliament in (i) Schmidt t iv p 18 
UK. a H. yi. c. %. But this did not prerent ow ^j Considerable woollen mannlictirts ;ljw 
improTing he wopl of a foreign country to our ^^'^^^^ ^^i^ted in Pieardy about 1318. MacplKWOB 
own loss. It is worthy of notice, that English wool ^d annum. Capmany, t. lii. part. 2. p. 151- ,. 
was superior to any other tor fineness during these ,.. _,. ^ au^,nra «r wn»ci.i>« nnd Sussex are <ii- 
ages. Henry II., in his patent to the Weavers' Jl J^^ !S^. 'S^ i^!^^^ ^r to« ^^^^^^^ 
Company, directs that if any weaver mingled Tr Jt^, iLl!? 'i,^J"JJ^,i^^^^^ 
Spanish wool with English, it should be burnedby 1S^!.^„ \„«^.l! S.^»i nf^^^^^ 
the lord mayor. Macpherson, p. 382. An English f„r w^^ f^^^'^* ^ ^niVm^^ti^^^ 
flock transported into Spain about 1848 is said to '"'T-JlS'^i; ^J^Zl ^„Ti.nS?« ai!i M »«»• " 
have been the source of the fine Spanish wool. 7,? "if 'Vm»1^^!J. ^^0^^^^^ 
ibid. p. 539. But the superiority of English wool, "^ ?'„" «!S Th-^i roSr^epl^^ 
even aafaie as 1438, is proved by the laws of Bar- J^«"^ l™"!f/T^ ?^^JL TeU^^lstoVy is^- 
ceTonS, forbidding its adulteration, p. 65*. An- I«Xrin;in.i«if;rS?ntoflh^^ 
otherexportationofEnglishsheep to Spain took ^ '^;%',Vmi:j,;e^u'^^^^^^^ 
place about 1465, in consequence of a commercial Ttl\i,2ii^rM^t!w!w 

treaty. Rymer, t. xi. p. 584. et alibi. In return, "* '" M»wwc»ory. , /ji. 

spam supplied England with horses, her breed of W ^^f^ Btementli, de Situ D«ni», p. 

which was reckoned the best In Burope ; go that ■«▼»'•«»•> 
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other side ef theCimlMic peninsida, emulated theprosperity oTLq- 
bec ) the fKurmer city purchased independeuce of its bi^p in 1295. 
A colony firom Bremen founded Riga in Livonia, about 1 1 62. The 
dty of Dantzic grew into importance about the end of the following 
century. Koning^rg was founded by Ottocar king of Bcdiemia 
in the same age^ 

But the real importance of these cities is to be dated from thdr 
famous union into the Hanseatic confederacy. The origin of tUs 
is rather obscure, but it may certainly be nearly referred in point 
of time to the middle of the thirteenth century (1 ) , and aceountik for 
by the necessity of mutual defence, which puracy by sea and pillage 
by land bad taught the merchants* of Germany. The nobles en"- 
deavoured to obstruct the formation of this league, which indeed 
was in great measure designed to withstand their exactions. It 
powerfully maintained the inOuence which the free imperial cities 
were at this time acquiring. Eighty of the most considerable places 
constituted the Hanseatic confederacy, divided into four colleges, 
whereof Lubec^ Cologne, Brunswic, and Dantzic were the leading 
towns. Lubec held the chief rank^ and became^ as it were, the 
patriarchal see of the league ; whose province it was to preside in 
all ginieral discussions tor mercantile, political, or military pur- 
poses^ and to carry them into execution. The league had fomr 
principal factCNries in foreign parts, at London, Bruges, Bergen, 
and Novogorod ) endowed by the sovareigns of those cities with 
cotifflderable privileges, to which every merchant betonging to a 
Hans^tie town was entitled (2). In England the German guildhall 
c^ factory was established by concession of Henry III. } and in lat^ 
periods, the Hanse traders were favoured above many others in the 
capricious vacillations of our mercantile policy (3). The English 
had also then* factories on the Baltic coast as far as Prussia^ and in 
the dominions of Denmark (4). 

This opening of a northern market powerfully ac- u^dptdtm^ot 
eelerated thegrowth of our owncommercial opulence, E"»»»**» *'•*» 
e^dally after the woollen manufacture had begun to thrive. 
From about the middle of the fourteenth century, we find conti- 
nttal evidences of a raj^d iticfease in wealth. Thus, in 1963, Pi- 
catd, who had been lord mayor some years before, entertained 
Edward III. ^lidthe Black Prince, the kings of France, Scotland, 
and Cypirus, trlth many of the nobility, at his own house in the 
Vintry, and presented them with handsome gifts (5). Pfcilpot, 
another eminent citizen in Richard II. 's time, when the trade of 
England was considerably annoyed by privateers, hired 1000 armed 
meti, aiid dispatched them to sea, where they took fifteen Spanish 

(1) Schmidt, t. It. p. 8. Macphewon, p. 891. The p. Ml. lUcphewon't Annals^ t. I p. wa. 

latter writer thlnka they were not knowo by the (8) Macpherson, toI. t. pawlHi. 

. name of Hanae «o early. (*) Rymer, t. Till. p. 860. 

(1) Pfcffel, 1. 1. p. wa. Schmidt, I. It. p. i8.; t. y. («) Vacpherson, (who qaotes 8l«w4 »• ♦*»• 
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Tessels with their prizes (1). Wc fiad Richard obtaining a great 
deal from private merchants and trading towns. In 1379, he 
got 5000/. from London, 1000 marlis from Bristol, and in propor- 
tion from smaller places. In 1386, London gave 4000/. more, 
and 10,000 marlis in 1397 (2). The latter sum was obtained also 
for the coronation of Henry VI. (3). Nor were the contributions 
(tf individuals contemptible, considering the high value of money. 
Hinde, a citizen of London, lent to Henry lY . 2000/. in 1407, and 
Whittington one half of that sum. The merchants of the staple 
advancal 4000/. at the same time (4). Our commerce continued 
to be regularly and rapidly progressive during the fifteenth century. 
The famous Canynges of Bristol, under Henry VI. and Edward IV., 
had ships of 900 tons burthen (5). The trade and even the internal 
wealth of England reached so much higher a pitch in the reign of the 
last mention^ king than at any former period, that we may per- 
ceive the wars of York and Lancaster to have produced no very se- 
rious effect on national prosperity. Some battles were doubtless 
sanguinary ; but the loss, of lives in battle is soon repaured by a 
flourishing nation; and the devastation occasioned by armies was 
both partial and transitory. 

intorcoime ^ commcrcial intercourse between these northern 
with the fonth of and southern regions of Europe began about the early 
Europe. ^^^ of the fourteenth century, or, at most, a little 

sooner. Until indeed the use of the magnet was thoroughly un- 
derstood, and a competent skill in marine architecture, as well as 
navigation, acquired, the Italian merchants were scarce likely to 
attempt a voyage perilous in itself, and rendered more formidable 
by the imaginary diflBculties which had been supposed to attend an 
expedition beyond the straits of Hercules. But the English, ac- 
customed to their own rough seas, were always more intrepid, 
and probably more skilful navigators. Though it was extremely 
rare, even in the fifteenth century, for an English trading vessel 
to appear in the Mediterranean (6), yet a famous military arma- 
ment, that destined for the crusade of Richard I., displayed at a 

(1) Walflngham, p. »11. bably by Scommercial Jealonsy, leized the vesseb 

(8) Rymer.t tH. p. tlO. 341.; t. Till. p. 9. and their cargoes ; which induced the king to 

(S) Idem, t. X. p. 4A1. grant the owners letters of reprisal against all Ge- 

(4) Idem, t. Till. p. 488. noese property. Kymer, k rlii. p. 717. 778. Though 

(5) Macpherson, p. 667. tt is not perhaps evident that the vessels were 

(6) Richard III., In 1481, appointed a Florentine English, the circumstances render It highly pro- 
merchant to be English consul at Pisa, on the babl«- The bad success, however, of this attempt 

Iground that some of his subjects intended to trade might prevent Its Imitation. A Greek author about 

to Italy. Macpherson, p. 705. from Rymef. Perhaps Uie beginning of the fifteenth century reckons the 

we cannot positively prove the existence of a Me- I^^xmvoi among the nations who traded to a 

dlterranean trade at an earlier time ; and even port In the Archipelago. Gibbon, vol. xIL p. St. 

this instrument is not conclusive. But a const- But these enumerations are generally swelled4>y 

derahle presumpUon arises from two documenU vanity or the love of exaggeration; and a few Eng- 

In Rymer, of the year 1418, which inform us of a ii»h sailors on board a foreign vessel would Justify 

great shipment of wool and other goods made by the assertion. Benjamin of Tuleda, a Jewish tr«- 

some merchants of London for the Mediterranean, teller, pretends that the port of Alexandria about 

under supercai^goes, whom. It being a new undei^ mo, contained vessels not only from England, 

taking, the king expressly recommended to the but from Russia, and even Cracow. Harris's 

Genoese republic. But that people, impelled pro- Voyages, vol. i. p. W4. 
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very early time the seamanship of oar countrymen. ' In the reign 
or Edward II., we And mention in Rymer*s coUeetionof Genoese 
ships trading to Flanders and England. His son was very solici- 
tous to preserve the friendship of that opulent republic ; and it is 
by his letters to her senate,' or by royal orders restoring ships un- 
justly seized, that we come by a knowledge of those facts, which 
historians neglect to relate. Pisa shared a little in this traffic, and 
Venice more considerably ; but Genoa was beyond all c(Hnpetitioa 
at the head of Italian commerce in these seas during the fourteenth 
cetitnry. In the next, her general decline left it more open to her 
rival ; but I doubt whether Yenice- ever maintained so strong a 
connexion with England. Through London, and Bruges, thenr 
chief station in Flanders, the merchants of Italy and of Spain 
transported oriental produce to the farthest parts of the north. The 
inhabitants of the Baltic coast were stimulated by the desire of pre- 
cious luxuries which they had never l^nown ; and these wants, 
though selfish and frivolous, are the means by which nations ac- 
quire civility, and the earth is rendered fruitful of its produce. As 
the carriers of this trade, the Hanseatic merchants resident in 
England and Flanders derived profits through which eventually of 
course those countries were enriched. It seems that the Italian 
vessels unloaded at the marts of London or Bruges, and that such 
part of their cargoes as were intended for a more northern trade 
came there into the hands of the German merchants. In the reign 
of Henry VI., England carried on a pretty extensive traffic with the 
countries around the Mediterranean, for whose conamodities her 
wool and wodlen cloths enabled her to pay. 

2. The commerce of the southern division, though commerce ot 
it did not, I think, produce more extensively beneficial the Meditena- 
effectsupon the prepress of society was toth earlier »•*** *®"""'**^ 
and more splendid than that of England, and the neighbouring 
countries. Besides Venice, which has been mentioned 
already, Amalfi kept up the commercial intercourse of 
Christendom with the Saracen countries before the first crusade (1). 
It vras the singular fate of this city to have filled up the interval 
between two periods of civilization, in neither of which she was 
destined to be distinguished. Scarcely known before the end of 
the sixth century. Amalfi ran a brilliant career, as a free and 
trading republic, which was checked by the arms of a conqueror 
in the middle of the twelfth. Since her subjugation by Roger 
king of Sicily, the name of a people who for a while connected 
Europe wiA Asia has hardly been repeated, except for two ^isco- 

(1) The Araalfltans are thni described by William Hoc et Alexandrl direrta feruntur ah nrbe, 

of JM>alia, apad Muratori, Dissert. SO. Reikis et Anlioebi. Hec [ etiam? ] freta plorima 

UriM hec dires opam, popoloqae referta Tidetor, transit. 

Nulla magis locaples argento, restibus, aoro. Hie Arabes, Indl. Sicull noscnntnr, et Afri. 

Partlbns innaroeris ac plurimus arbe moratar Hsec gens est totam prope nobiiitata per orbem, 

Nanta, maris ccellqae vias aperire peritus. Et mercanda ferens, et amans mercata referre. 
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yeries falsely imputed to thenii thoee of the Pandects and of the 
compass. 
piM, 6enot, But thc declino of Amalfi was amply compensated to 

Venice. jjj^ yggt ^f Hgjy jjy ^jjg eoostant eleyalion of Pisa^ 
Genoa, and Venice, in the twelfth and ensuing ages. The crosades 
ledinmiediately to this growing prosperity of the commercial dties^ 
Besides the profit accruing from so many naval armaments which 
they supplied, and the continual passage of priyate adventures in 
their vessels, they were enabled to open a mcnre extensive channel 
of oriental traffic than had hitherto been known. These three 
Italian republics enjoyed immunities in the Christian principalities 
of Syria ; possessing separate quarters in Acre, Tripoli, and other 
cities, where they were governed by their own lawsand magistrates. 
Though the progress of commerce must, from the condition of Eu- 
ropean industry, have been slow^ it was uninterrupted ; and the 
settlements in Palestine were becoming important as factories, an 
use of which Godfrey and Urban little dreamed, when they were 
lost through the guilt and imprudence of their inhabitants (1). 
Yillani laments the injury sustained by commerce in conseqaenee , 
ct the capture of Acre, ^' situated, as it was, on the coast of the 
Mediterranean, in the centre of Syria, and, as we might say, of tbe 
habitable wwld, a haven for all merchandize^ both from the East, 
and the West, which all the nations of the earth frequented for this 
trade (2)." But the loss was soon retrieved, not perhaps by Pisa 
and Genoa, but by Venice, who formed comiexions witti the Sara- 
ceti governments, and maintained her conunercial intercourse wiib 
Syria and Egypt by theur license^ though subject probably to hea^ 
exactions. Sanuto, a Venetian author at the beginning of the 
fourteenth century, has left a curious account of the Levant trade 
which his countrymen carried on at that time. Their imports it is 
easy to guess, and it appears ttiat timber^ brass, tin, and lead^ as 
weU as the precious metals, were exported to Alexandria, besides 
oil, saCEron, and some of the productions of Italy, and even wool 
and woollen cloUis (3). The Eur<^^n side of tbe aeoonnt had 
therefore become respectable. 

The commercial cities enjoyed as great privileges at Constan- 
tinople as in Syria, and they bore an eminent part in the vieissitades 
of the Eastern empire. Aft^ the capture of Constantinople by the 
Latin crusaders, the Venetians, having been concerned in tbatcon- 
quest, became of course the favoured traders under the new dy nastjf; 
possessing their own district in the city, with their magistrate or 
podesta, appointed at Venice, and subjel;t to the parent pabHc 
When the Greeks recovered the seat of their empire, the Genoese, 
who from jealousy of their rivals bad contributed to that retda- 

(1) The inhabitants of Acre were noted, in an age reparatfon, tbo ctty wag besieged and 1$k»i1 

not Tery pure, for the excess of their tices. In storm. Mnratori, ad ann. Gibbon, c.S9. 

1S91, they plnnderdd some Of the subjects of a (t) Tillani, I. vlf. c. lU. 

flelfhbovriog MohssniNdgB prince, sod refosing (8) Moophenon, p. 490. 
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tion, obtained similar immmiitics. This powerful and ehierprising 
state, in the fourteenth century, sometimes the ally, sometimes the 
enemy of the Byzantine court, maintained its independent settlement 
at Pcra. From thence she spread her sails into the Euxine, and 
planting a colony at Caffa in the Crimea, extended a line of com- 
merce with the interior regions of Asia, which even the skill and 
spirit of our own times has not yet been able to revive (1). 

The French provinces which border on the Mediterranean sea 
partook in the advantages which it offered. Not only Marseilles, 
whose trade had continued in a certain degree throughout the worst 
ages, but Narbonne, Nismes, and especially Montpelier, were 
distinguished for commercial prosperity (2). A still greater activity 
prevailed in Catalonia. From the middle of the thirteenth century 
(for we need not trace the rudiments of its history) Barcelona began 
to emulate the Italian cities in both the branches of naval energy, 
war and commerce. Engaged in frequent and severe hostilities 
with G^noa, and sometimes with Constantinople, while their vessels 
traded to every part of the Mediterranean, and even of the English 
channel, the Catalans might justly be reckoned atnong the first of 
maritime nations. The commerce of Barcelona has never since 
attained so great a height as in the fifteenth century (3). 

The introduction of a silk manufacture at Palermo, Their numnfac- 
by Roger Guiscard, in 1148, gave perhaps the earliest *««»• 
impulse to the industry of Italy. Nearly about the same time, the 
Genoese plundered two Moorish cities 6t Spain, from which they 
derived the same art. In the next age, this became a staple manu- 
facture of the Lombard and Tuscan republics, and the cultivation 
of mulberries was enforcedby their laws (4). Woollen stuffs, though 
the trade was perhaps less conspicuous than that of Flanders, and 
though many of the fcoarser kinds wef e imported from thence, 
employed a multitude of workmen in Italy, Catalonia, and the south 
of France (5). Among the trading companies into which the mid- 

(1) dtpmanr, Memorfas Rlstorlcas, i lit. prefeea, toMit ) feam effresforf, ned aMeli inbftltnrt, <iiiinDii 

p. 11.; and part t. p. ISl. His authority li Baldnccl Gange et Gancaso snperato, ad Indos atqne extre- 

Pegalottt, a Florentine writer upon commerce mos Seres et Orlentalem perreiilatnr Oceanum. En 

about 19V0, whose work I hare never seen. It ap- quo ardens et tnexplebills habendi sltls homtntmi 

pears from Baldacct, that the route to China mentes rapit ! Petrarca) Opera, Senll. 1 ll. ep. 8. 

waa from Axoph to Astrakan, and thence, by a p. 760. edit. 1881. 

variety of places'which cannot be foand In modem (t) Hist, de Langoedoc, t. Hi. p. 131.; t. It. p. 817. 

maps, to CambalQ, probably Pekln, the capital city Mtm. de TAcad. des Inscriptions, t. xxxtII. 

of China, which he describes as being one hnndred (s) Capraany , Hemorias Hlstoricas de Barcelona, 

miles In circrimference. The Jonruey was of rather 1. 1. part t. See particularly p. 36. 

more than eight months, going and returning; and (4) Muratorl, Dissert. SO. Denina, Rlrolnzione 

he assures us it was perfectly secure, not only for d'ltalia, 1. xlr. c. 11. The latter writer Is of opinion 

caravans, bat for a single traveller with a couple that mulberries were not cnltlvated as an Impor- 

of Interpreters and h servant. The Venetians had tant object till after 1800, nor even to any great 

also a settlement in the Crimea, and appear, by a extent till after IMO ; the Italian manufacturers 

passage in Petrarch's letters, to have possessed buyingmostof their silk from ^ain or the Levant, 

some of the trade through Tartary. In a letter (5) The history of Italian states, and especially 

written from Venice, after extolling In too rhe- Florence, will speak for the first country. Capmany 

torical a manner the commerce of that republic, he attests the woollen manufacture of the second, 

mentions aparticnlar ship, that had just sailed for Mem. Hist, de Bareel. 1. 1. part 8. p. 7. etc ; and 

the Black Sea. Et ipsa quidem Tanaim it visnra, Taissetle that of Carcassonne and its vicinity, 

nostri enim maris navigatio non ultrli tenditar ; Hist, de Ung. (. It. p. 817. 

eoromTeroaliqui, quoihfl&cfert, IMioiter {insti- ' 
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dling ranks were distributed, those concerned in sSk and wooUens 
were most numerous and honourable (1). 

iireiiuoa of ^ property of a natural substance, long overlooked 
the mariBer't evou thougb it attracted observation by a different pe- 
**""*"* culiarity, has influenced by its accidental discovery the 

fortunes of mankind, more than all the deductions of {Mosoidiy. 
It is perhaps impossible to ascertain the epoch when the polarity of 
the magnet was first known in fiurqpe. The common opinioD, 
which ascribes its discov^y to a citizen of Amsdfi in the foorteenth 
century, is undoubtedly erroneous. Guiot de Provins, a French 
poet, who lived about the year 1200, or at the latest under St. hm, 
describes it in the most unequivocal language. James de Yitry, a 
bishop in Palestine, before the middle of the thirteenth century, and 
Guido Guinizzelli, an Italian poet of the same time, are equally 
explicit. The French, as well as Italians, daim the discovery as 
their own ; but whether it were due to either of these nations, or 
rather learnedfrom their intercourse with the Saracens, isnoteasily 
to be ascertained (2). For some time, perhaps, even this wonderW 
improvement in the art of navigation might not be universally 
adopted by vessels sailing within the Mediterranean, and accus- 
tomed to their old system of observations. But when it became 
more established, it naturally inspired a more fearless spirit of 
adventure. It was not, as has been mentioned, till the beginning 
of the fourteenth century, that the Genoese and other nations around 
that inland sea steered into the Atlantic ocean towards England and 
Flanders. This intercourse with the northern countries enlivened 
their trade vrith the Levant by the exchange of productions which 
Spain and Italy do not supply, and enriched the merchants by means 

(1) None were ftdmltted to the rank of bargenei testimony of the last Terse to the poet's kao^]^ 

in the towns of Arafon, who nsed any manoal of the polarity of the magnet. Bat, If mJ <»?'? 

trade, with the excepUon of dealers In One cloths, could remain. TiraboschI, t. Ir. p. Hi., bu i^ 

The woollen mannfactnre of Spain did not at any established, from a series of passsfes, *|>VJt 

time become a considerable article of export, nor phenomenon was well known In the ^'fJl^ 

eren supply the Internal consumption, as Capmany century ; and puts an end altogether to lae yte- 

hasweH shewn. Memories HUtoricas. t. lU. p. 818. tensions of Flario Gioja, if such ^P^'^^ 

et seq., and Edinburgh RoTlew, vol. x. existed. See also Hacpherson's Annals, pW^' j^ 

(S) Boucher, the French translator of n Conso- 418. It Is proTokIng to find an li''^'''''. ^^ 

lato del Mare, says, that Edrlssi, a Saracen geo- Robertson asserUng without hestuUon. tbatu» 



grapher who lired about 1100, gives an account, citizen of Amalfl was the Inventor <*'^*f^?^ 
though In a confused manner, of the polarity of and thus accrediting an error wWch bm mw 



the magnet, t. ii. p. 180. However Ihe lines of before been detected. Mheex- 

Gulot de ProTlns are decisive. These are quoted It is a singular circumstance, and only to w " 

In Hist. Liltiraire de la France, t Ix. p. IW. Mem. •>i-«-'»^ »»' ♦»«- -Ka.i«-«w «!ih which men aw "v 
de TAcad. deslnscript. t. xxi. p. 19t.; and several 



plained by the obstinacy with which o»«""L2e 
to reject Improvement, that the n»«gneUc newj^ 



other works. Gulniuelli has the following pas- was not generally adopted in navigation. 



tillTWT 



wwavi wviAB. «*uiui*<i«iiii mioa kuv iviiuwiuc F"«^ was uu* gcucioiij aMvpwnj iumwb-— - ■ j«««b 

sage, In a canione quoted by Glngnen6. Hist. Lit- long after the discovery of Its properties, *^ . 

tiraire de I'ltalie, 1. 1, p. 418. after their peculiar importance bad been P^" 

i« «„-ii^ «.-.! - ..« .—.««..— The writers pf the thirteenth centory, »** "^ 

S„?ii ™^« h!?.?.S.S • «on the polarity of the needle, men^o'/^JJ 

?h« dlr^^rli ««?•! • ««• «« navigation ; yet Capmany ha. tofOii^^ 

m rat^ U^^ ;"m?^rch* lontana. "^/.r ^l 'X ''''\''''''''^!^Tm^^ 

v«i- ^1 <.in.il «i-iJr.wV^ -w- 'vu-"-. ^^ believe that it was frequentlf on W»'V«^ 

c y i.i. IZL^rT ' ««rranean ships at the lalteV part of tb« Vr^^ 

' W A^iJ^nrm in ««r In Mt.lln •»«• ^^^^'^"^^ HIstOriCas, ^11. P- 70. ^^ 

E dtrtxzar lo ago in ver la itella. ^^^^^^^ ^^ ^^ ,^f^^^ ^^ ^^^^ from hi "gj 

We cannot be diverted by the nonsensical theory tlve proof ; and this subject seems open to '"*^ 

these lines contain, from perceiving the positive inquiry. 
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of whose cap] lal the exports of London and of Alexandria were con- 
veyed into each other's harbours. 

The usual risks of navigation, and those incident to „^y^ ^ 
commercial adventure, produce a variety of questions ^** ' 

in every system of jurisprudence, which though always to be deter- 
mined, as far as possible, by principles of natural justice, must in 
many cases depend upon established customs. These customs of 
maritime law were anciently reduced into a code by the Rhodians, 
and the Roman emperors preserved or reformed the constitutions 
of that republic. It would be hard to say, how far the tradition of 
this early jurisprudence survived the decline of commerce in the* 
darker ages; but after it began to recover itself, necessity suggested, 
or recollection prompted, a scheme of regulations resembling in 
some degree, but much more enlai^^ than those of antiquity. 
This was formed into a written code, II Consolato del Mare, not 
mudi earlier, probably, than the middle of the thirteenth century, 
and its promulgation seems rather to have proceeded from the 
citizens of Barcelona, than from those of Pisa or Venice, who have 
also claimed to be the first legislators of the sea (1). Besides regu- 
lations simply mercantile, this system has defined the mutual rights 
of neutral and belligerent vessels, and thus laid the basis of the 
positive law of nations in its most important and disputed cases. 
The king of France and count of Provence solemnly acceded to this 
maritime code, which hence acquired a binding force within the 
Me^lerranean sea ; and in most respects, the law merchant of 
Europe is at present conformable to its provisions. A set of regu- 
lations, chiefly borrowed from the Consolato, was compiled in 
France under the reign of Louis IX., and prevailed in their own 
country. These have been denominated the laws of Oleron, from 
an idle story that they were enacted by Richard I., while his expe- 
dition to the Holy Land lay at anchor in that island {it). Nor was 
the north without its peculiar code of maritime jurisprudence; 
namely the ordinances of Wisbuy, a town in the isle of Gothland, 
principally compiled from those of Oleron, before the year 1400, 
by which the Baltic traders were governed (3). 

(1) Boncher tapposes it to hate been compiled they were reduced into their present form, these 
at Barcelona about 900 ; bnt his reasonings are in- laws were certainly the ancient and established 
eonclusire, t. k p. 71. ; and indeed Barcelona, at usages of the Mediterranean states ; and Pisa may 
that time, was little, if at all better than a fishing- yery probably have Uken a great share in first 
town. Some arguments might be drawn in favour practising what a century or two afterwards waa 
of Pisa from the expressions of Henry lY.'s charter rendered more precise at Barcelona, 
granted to that city in 1081. Consuetudlnes, quas (S) Macpherson, p. 858. Boucher supposes then 
babent de marl, sic lis obserrabimus sicut iUomm to be registers of actual decisions. 
est consuetude. Muratori, Dissert. 48. Giannon» (8) I hare only the authority of Boucher for re- 
seems to think the collection was compiled about ferring the Ordinances of Wisbuy to the year 1400. 
the reign of Louis IX. I. xi. c. 6. Capmany, the Beckman Imagines them to be older than those of 
last Spanish editor, whose authority ought per- Oleron. But Wisbuy was not enclosed by a wail 
baps to outweigh every other, asserts, and seems till 1188, a proof that it could not hare been preTi- 
to prove, them to hare been enacted by the mer- ously a town of much importance. It flourished 
cantile magisti^tes of Barcelona, under the reign chiefly in the first part of the fourteenth century, 
of James the Conqueror, which Is much the same and was at that time an independent republic ; but 
period. (Godigo de las Gostumbres maritimas de fell under the yoke of Denmark before the end of 
Barcelona, Hadrid, 1791.) Bat, by wbaterer mUod the same age. 
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Fnqtuihcf of There yvas abundant reason for establishing among 
pt»«7. maritime nations some theory of mutual rights, aad for 
securing the redress of injuries, as far as possible, by means of ac- 
knowledged tribunals. In that state of barbarous anarchy, which 
so long resisted the coercive authority of civil magistrates, the sea 
held out even more temptation and more impunity than the land; 
and when the laws had regained their sovereignty, and neither rob^ 
bery nor private warfare was any longer tolerated, there remained 
that great common of mankind, unclainred by any king, and the 
liberty of the sea was another name for the security of plunderers. 
A puratc, in a well-armed quick-sailing vessel, must feel, I suppose, 
the enjoyments of his exemption from controul more exquisitely 
than any other freebooter ; and darting along the bosom of the 
t)cean, under the impartial radiance of the heavens, may dmde the 
dark concealments and hurried flights of the forest robber. His 
occupation is indeed extinguished by the civilization of later ages, 
or confined to distant climates* But in the thirteenth and four- 
teenth centuries, a rich vessel was never secure from attack} and 
neither restitution nor punishment of the criminals was to be 
obtained from governments, who sometimes feared the plunderer, 
and sometimes connived at the offence (1). Mere piracy, however, 
was not the only danger. The maritime towns erf* Flanders, France, 
and ^gland, like the free republics of Italy, prosecuted tbeir own 
uwof Mpriftif ^^^^^^^ ^y 9Jrm&j without asking the leave of their 
respective sovereigns. This practice, exactly ana- 
logous to that of private war in the feudal system, more than onee 
involved the kings of France and England in hostiUty (2). But 
where the quarrel did not proceed to such a length as absolutely to 
engage two opposite towns, a modification of this ancient right of 
revenge formed part of the regular law of nations, under the name 
of reprisab. Whoever was plundered or injured by the inhabittft 
of another town obtained authority from his own magistrates to 
seize the property of any other person belonging to it, until bis tas 
should be compensated. This law of reprisal was not confined to 
maritime places. It prevailed in Lombardy, and probaU; in the 
German cities. Thus, if a citizen of Modena was robbed by a 
Bolognese, he complained to the magistrates of the former city, 
who represented the case to those of Bologna, demanding redress. 
If this were not immediately granted, letters of reprisals were 
issued, to plunder the territory of Bologna till the injured j»r(y 
should be reimbursed by sale of the spoil (3) . In the laws of Mar- 

(1) Hugh Despenser seized a Genoese ressel Talaed flf cts, and of those with the mariaers of N»f"J 

atl4,S00 marks, for which no restitution was erer and Denmarlt. Sometimes mutual eoTj P^'^ 

made. Rym. t. It. p. 701. Macpberson, A. D. 1886. frays between diflTerent English towM- ""r 

(i) The Cinqne Ports and other trading towns of 1254, the Winchelsea mariueri aMacied « > 

England were in a constant slate of hostility with mouth galley, and killed some of her men- "^ 

tbeir opposite neighbours, during the reigns of Paris, apud Macpberson. 
Edward I. and II. One might quote almost half 0) Muratori, Pissefl. S3. 
the instniments In Rymer, in proof of (hoM ^^ 
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sdlles it is dechred, ^^ If a foreigner take any thing from a citizen 
of Marseilles, and he who has jurisdiction over the said debtor or 
unjust taker ^bes not cause right to be done in the same, the rector 
or consols, at the petition of the said citizen, shall grant him re- 
prisals npon all the goods of the said debtor or unjust taker, and 
also japoa the goods of others, who are under the jurisdiction of him 
who ought to do justice, and would not, to the said citizen of 
Marseilles (1)." Edward III. remonstrates, in an instrument pub- 
lijdied 1^ Rym^, against letters of marque granted by the king of 
Aragim to ooe B^renger de la T<»ie who had been robbed by an 
En^h pirate of 2000/.^ alleging, that inasmuch as he had always 
been ready to give redress to the party, it seemed to his counscl- 
l(»ps that there was no just cause tot reprisals upon the king's or his 
subjects' property (2). This passage is so far curious, as it asserts 
the existence of a customary law of nations, the knowledge of 
whidi was already a sort of learning. Sir E. Coke speaks of this 
right of private reprisals, as if it still existed (3) ; and, in fact, there 
are instances of granting such letters as late as the reign of Charles 
the First. 

Apracticefoundedonthesameprinciplesasreprisal, ^j^^^ ^^^ 
though rather less violent, was that of attaching the em ro/ Jch 
goods or persons of resident foreigners for the debts ®*^' "^^ 
of theb* countrymen. This indeed, in England, was not confined 
to foreigners until the statute of Westminster I. c. 23., which enacts 
that ^^ no stranger who is of this realm shall be distrained in any 
town (Mr market for a debt wherein he is neither principal nor 
wirety." Henry III. had previously granted a charter to the bur- 
gesses of Lubec, that they should not be arrested for the debt of any 
of their countrymen, unless the magistrates of Lubec neglected to 
ccnnpel payment (4) . But by a variety of grants from Edward II . , 
the privileges of En^sh subjects under the statute of Westminster 
ware extended to most foreign nations (5). This unjust responsi- 
bility had not been confined to civil cases. One of a company of 
Italian merchants, the Spini, having killed a man, the oflScers of 
justice seized the bodies and effects of all the rest (6). 

If under all these obstacles, whether created by bar- crwt proou Qf 
barotts manners, by national prejudice, or by the frau- •"<*•» 
dulent and M'bitrary measures of princes, the merchants of different 
eoontries became so opulent as ahnost to rival the ancient nobility, 
it must be ascribed to the greatness of their ccmunercial profits. 

(1) Da Gange, toc. Landnm. (4) Rymer, i. I. p. 889. 

(S) Rymer, t. ir. p. 576. Yidetor saplentibns et (6} Rymer. t. ill. p. U8. 647. 678. et lofra. 8m 

perlUs, qo6d caiiM, de Jore, non subfait inarcham too ibe Ordinances of the staple, in f7 Edw. 111., 

sea reprisaliam in nostris, sen sobditorum nostro« whicli conflrm tliis amon^ ottier privileges, and 

ram, bonis concedendi. See too a case of neatral contain manifold evIdeBce of the regard paid to 

g»ods on board an enemy's yessel claimed by the commerce in that reign. 

owners, and a legal distinction taken In f^Tonr of v (6) Rymer, L ii. p. 891. Mtdoi, Hist. Exche- 

the captors, t. ti. p. 14. i»r c. ixli. •. 7. 

^) ST S Ul. flat. U. 6. 17. s Inst. p. SOS. 
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Thjg trading companies possessed either a positive or a virtoal naK>^ 
nopoly, and held the keys of those eastern regions, for the luxuries 
of which the progressive -reCnement of manners produced an in- 
creasing demand. It is not easy to determine the average rate oC 
and biKh rtte of proflt (1) ; but wc know that the interest of money was 
interMt. cxcccdingly high throughout the middle ages. At Ve- 

rona, in 1228, it was fixed by law at twelve and a half per cent ; 
at Modenaj in 1270, it seems to have been as high as twenty (2). 
The republic of Genoa, towards the end of the fourteenth century^ 
when Italy had grown wealthy, paid only from seven to ten per 
cent, to her creditors (3). But in France and England the rate was 
far more oppressive.. An ordinance of Philip the Fair, in 1311, 
allows twenty per cent, after the first year of the loan (4). Undw 
Henry III., according to Matlhew Paris, the debtor paid ten per 
cent, every two months (5), but this is absolutely incredible as a 
general practice. This was not merely owing to scarcity of money, 
but to the discouragement which a strange prejudice opposed to one 
of the most useful and legitimate branches of commerce. Usury, or 
lending money for profit, was treat<?d as a crime by the theologiaiis 
(tf the middle ages ; and though the superstition has been eradicated, 
some part of the prejudice remains in our legislation. This trade 
Money deaiinfi in moucy, aud ludccd a great part of inland trade in 
or the Jews. general, had originally fallen to the Jews, who were 
noted for (heir usury so early as the sixth century (6). For several 
subsequent ages they continued to employ their capital and industry 
to the same advantage, with little molestation from the clergy, who 
always tolerated their avowed and national infidelity, and often 
with some encouragement from princes. In the twelfth century 
we find them not only possessed of landed property in Languedoc, 
and cultivating the studies of medicine and Rabbinical literature in 
their own academy at Montpelier under the protection of the count 
of Toulouse, but invested with civil ofSces (7). Raymond Roger, 
viscount of Carcassone, directs a writ ^^ to his bailifis Christian and 
Jewish (8)." It was one of the conditions imposed by the churdi 
on the count of Toulouse, that he should allow no Jews to possess 
magistracy in his dominons (9). In Spain they were placed by 
some of the municipal laws on the footing of Christians, with re- 
spect to the composition for their lives, and seem in no other Eu- 
ropean country to have been so numerous or considerable (10). The 
diUgence and expertness of this people in all pecuniary dealings 

(1) In the remarkable speech of the Doge Moce- money, was ten per cent, at Barcelona in 14SS 

nlgo, quoted in another place, toI. i. p. S48., the Capmany, 1. 1. p. 909. 

annual proflt made by Venice on her mercantile (4) Du Cange, t. Usura. 

capital is reckoned at forty per cent. (6) Muratori, Diss. 16. 

(J) Mnratori. Dissert. 16. JJ} Sr»/"®°' 'i^' . » 

(7) Hist, de Languedoc, t. ii, p. 617.; t. IH. p. 881. 

(t) Bizarrl Hist. Gennens. p. 797. The rate of (8) Id. t. ill. p. 111. 
discount on bills, which may not have exactly (9) Id. p. 163. 
corresponded to the arerage annual interest of (10) Marina, Ensayo Histoiico-Critico, p. J48. 
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recommended them to princes who were solicitous about the im- 
provement of their revenue. We find an article in the general 
charter of privileges granted by Peter III. of Aragon, in 1283, 
that no Jew should hold the oflSce of a bayle or judge. And two 
kings of CastUe, Alonzo XI. and Peter the Cruel, incurred much 
odium by employing Jewish ministers in their treasury. But, in 
other parts of Europe, their condition had, before that time, begun 
to change for the worse ; partly from the fanatical spirit of the cru- 
sades, which prompted Ihe populace to massacre, and parUy from 
the jealousy which their opulence excited. Kings, in order to 
gain money and popularity at once, abolished tlie debts due to the 
children of Israel, except a part which they retained as the price 
of their bounty. One is at a loss to conceive the process of reason- 
ing in an ordinance of St. Louis, where, **for the salvation of his 
own soul and those of his ancestors, he releases to all Christians a 
third part of what was owing by them to Jews (I)." Not content 
with such edicts, the kings of France sometimes banished the whole 
nation from their dominions, seizing their effects at the same time ; 
and a season of alternative severity and toleration continued till, 
under Charles VI., they were finally expelled from the kingdcmi, 
where they never afterwards possessed any legal settlement (2). In 
England they were not so harshly treated ; but they became less 
remarkable for riches after the thirteenth century. This decline of 
the Jews was owing to the transference of their trade in money to 
other hands. In the early part of the thirteenth century the mer- 
chants of the south of France (3) took up the business of remitting 
money by bills of exchange (4), and of making profit upon loans. 
The utility of this was found so great, especially by the Italian 
clergy, who thus in an easy manner drew the income of their trans- 
alpine benefices, that in spite of much obloquy, the Lombard usur- 
ers established themselves in every country ; and the general pro- 
gress of commerce wore off the bigotry that had obstructed their 
reception. A distinction was made between moderate and excnrbitant 
interest ,* and though the casuists did not acquiesce in this legal re- 
gulation, yet it satisfied, even in superstitious times, the consciences 
of provident traders (5). The Italian bankers were frequently 

(1) Martenne, Thesannis Anetdotorom, 1. 1. p. 984. 1200. p. 367. The second species was iatrodneed 

(I) VeJIy. t. It. p. 186. by the Jews about il88, (Gapnaay, 1. 1, p W7.) 

(S) The city of Cabors, In Qaercy. the modern but it may be doubtful whether the last stage of 

department of the Lot, produced a tribe of money- the progress was reached neariy so soon. An in- 

dealers. The Caursini are almost as often noticed stniroent in Rymer however of the year JS64, (t. ir. 

as the Lombards. Sec the article in Du Cange. In p. 493.) mentions literes cambitoriee, which seem 

Lombardy, Asti, a city of no great note in other to hare been negotiable bills ; and by 1400 they 

respects, was famous for the same department of were drawn in sels, and worded exactly as at pre- 

commerce. sent. Maepberson, p. 614., and Beckman, History 

(4) There were three species of paper credit in of luTentions, \o\. iii. p. 430., gire from Capmany 

the dealings of merchants : 1. General letters of an actual precedent of a bill dated in 1404. 

credit, not directed to any one, which are not nn- (5) Usury was looked upon with horror by onr 

common in the LoTant : S. Orders to pay money English divines longafter the Reformation. FIcuryt 

to a particular person : S. Bills of exchange rego- in his Institutions au Droit Eccleslastique. t. ii. 

larly negotiable. Boucher, t. ii. p. 611. Instances p. 129., has shewn the subterfuges to which men 

of the Orst ara mentioned by Macpherson about had recoiuie la order to eviide this prohibKioo, 

II. 17 
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allowed to farm the customs in England, as a security, perhaps, 
for loans which were not very punctually repaid (1) . In 1345 the 
Bardi at Florence, the greatest company in Italy, became bank- 
rupt, Edward III. owing them, in principal and interest, 900,000 
gold florins. Another, the Peruzzi, failed at the same time, being 
creditors to Edward for 600^000 florins. The king of Sicily ow^ 
100,000 florins to each of these bankers. Their failare inyolTod, 
of course, a multitude.of Florentine citizens, and was a beayy mis- 
fortune to the state (2) . 

Bank of c«io« The carlicst bank of deposit^ instituted for the ao- 
and others. conuBodatiou of private merchants, is said to haye 
been that of Barcelona, in 1401 (3) . The banks of Venice and Ge- 
noa were of a different description. Although the former of these 
two has the advantage of greater antiquity, having been formed, 
as we are told, in the twelfth century, yet its early history is not so 
dear as that of Genoa, nor its political importance so remarkaUe, 
however similar might be its origin (4). During the wars of Genoi 
in the fourteenth century, she had borrowed large sums of prirate 
citizens, to whom the revenues were pledged for repayment. Tbe 
republic of Florence had set a recent, though not a very encoura- 
ging example, of a public loan, to defray the expense of her var 
against Mastino delta Scala, in 1336. The chief mercantile flnns, 
as well as individual citizens, furnished money on an assignment 
of the taxes, receiving fifteen per cent, interest 5 which appears to 
have been above the rate of private usury (5). The state was act 
unreasonably considered a worse debtor than some of her citizeas; 
for in a few years these loans were consolidated into a gwieral fond, 
or monte^ with some deduction from the capital, and a great dimi- 
nution of interest ; so that an original debt of one hundred floritf 
sold only for twenty-five (6). But I have not found that \bs^ 
creditors formed at Florence a corporate body, or took any part, 
as such, in the a&irs of the republic. The case was different at 
Genoa. As a security at least for their interest, the subscribers lo 
public loans were permitted to receive the produce of the to*^^ 
theur own collectors, paying the excess into the treasury. The 



It is an unhappy troth, that ^reat part of the at- Capmany, supposes the first prorisions ^^\^ 

tentlon deToled to the besi of sciences, ethics and marine insarance to hare been made at Fior«^ 

Jorlspradence, has been employed to weaken in iSiS. 

principles that oufht never to have been acknow- (j) Macpherson, p. 4ff7. et alibi. They wiP^ 

»«df ed. bably excellent bargains : in 1»9 the Btf<«' %: 

One species of nsnry, and that of the hifhest all the customs in England for »/ « *J\ J!} 

Importance to commerce, was always permitted, jn iigj, the customs had produced 84il/.«J ■* 

on account of the risk that attended It. This was a century of great improTemeni liad ^^^' , . 

marine insurance, which could not haye existed /jj villanl 1 lil c 55 87 He calls U««« "" 

Tn "ir*lJl" eonsldered In Itself, as a source banklng-hoises the pillars which sosUUied ff« 

of profit. The earliest regulations on the subject pj^t of the commerce of Christendom. 

of insurance are those of Barcelona In 14S8; but ," >, »'"■""'«"* * , 

tbe pracUce was, of course, earlier than thes«, '^ Capmany, 1. 1, p. tl3. ^^ 

though not of great anlft|ulty. It is not mentioned <*) Macpherson, p. 8*1., from sanw"- 

in the Gonsolato del Mare, nor in any of the Han- <>' Venice Is referred to 1171. 

seatic laws of the fourteenth century. Beckmaa, (S) G. VllUni, 1. xl. o. 4t. t^jmiW- 

vol. I. p. 888. This aafhor not being aware of the (6) HaU. TUlaDi, p. HT. (in Miirtiwl* S^"*^ 

BareeloBese taws on iMs sniijeot pnUlahed 1^ IM. t. xir.) 
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number and distinct classes of these subscribers becoming at length 
inconvenient, they were formed, about the year 1407, into a single 
corporation, called the bank of St. George, which was from that 
time the sole national creditor and mortgagee. The government 
of this was entrusted to eight protectors. It soon became almost 
independent of the state. Every senator, on his admission, swore 
to maintain the privileges of the bank, which were confirmed by 
the pope, and even by the emperor. The bank interposed its 
advice in every measure of government, and generally, at is ad- 
mitted, to the public advantage. It equipped armaments at its 
own expense, one of which subdued the island of Corsica ; and 
this acquisilion, like those of our great Indian corporation, was 
long subject to a company of merchants, without any interference 
of the mother country (1). 

The increasing wealth of Europe, whether derived ,^^^^ 
from internal improvement, or foreign commerce, dis- mwuT exJLlISl 
p]ayeditselfinmc»*eexpensiveconsumption,andgreater *""' 
refinements of domestic life. But these effects were for a long time 
very gradual, each generation making a few steps in the progress, 
which are hardly discernible except by an attentive inquirer. It is 
not till the latter half of the thirteenth century, that an accelerated 
impulse appears to be given to society. The just government and 
suppression of disorder under St. Louis, and the peaceful temper 
of his brother Alfonso, count of Toulouse and Poitou, gave France 
leisure to avail herself of her admirable fertility. England, that to 
a soil not perhaps inferior to that of France, united the inestimable 
advantage of an insular position, and was invigorated, above all, by 
her free constitution, and the steady industriousness of her people, 
rose with a pretty unifcHrm motion from thetimeofEdwardl. Italy, 
though the better days of freedom had passed away in most of her 
republics, made a rapid transition from simplicity to refinement. 
" In those times," says a writer about the year 1300, speaking of 
the age of Frederic II., " the manners of the Italians were rude. A 
man and his wife ate off the same plate. There was no wooden- 
handled knives, nor more than one or two drinking cups in a house. 
Candles of wax or tallow were unknown ; a servant held a torch 
during supper. The clothes of men were of leather unlined : scarcely 
any gold or silver was seen on their dress. The common people ate 
flesh but three times a week, and kept their cold meat for supper. 
Many did not drink wine in summer. A small stock of corn seemed 
riches. The portions of women were small j their dress, evert after 
marriage, was simple. The pride of men was to be well provided 
with arms and horses ; that of the nobility to have lofty towers, 
of which all the cities in Italy were fiiU. But now frugality has 
been changed for sutnptuotisness; every thing exquisite is sought 
after in dress ; gold, silver, pearls, silks, and rich furs. Foreign 

(1) Biairri Hist. Gennens. f. 797. amwerp. 187».) RachlayeUI, Sloria Ftorcirthw, 1 Hi. 
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wines and rich meats are required. Hence usiiry, rapine, fraud, 
tyranny (1)," etc. This passage is supported by other testimonies 
nearly of the same time. The conquest of Naples by Charles of 
Aniou in 1266, seems to have been the epoch of increasing luxury 
throurfiout Italy. His Provencal knights with their plumed hehncls 
and eolden coUars, the chariot of his queen covered with bijje velvet, 
and sprinkled with lilies of gold, astonished the ciUzensof Naplcs(2). 
Provence had enjoyed a long tranquiUity, the natural source of luxu- 
rious magniBcence; and Italy, now liberated from the yoke of the 
empire soon reaped the same fruit of a condition more easy and 
peaceful than had been her lot for several ages. Dante speaks of 
the change of manners at Florence, from simplicity and virtue to 
refinement and dissoluteness, in terms very nearly similar to those 
quoted above (3). 

Throughout the fourteenth century, there contmued to be arapid 
but steady progression in England, of what we may denominate ele- 
cance, improvement, or luxury; and if this was for a time sus- 
pended in France, it must be ascribed to bee unusual calamities 
which befel that country under Philip of Valois and his son. Just 
before the breaking out of the English wars, an excessive fondness 
for dress is said to have distinguished not only the higher ranks, but 
the burghers, whose foolish emulation at least indicates their easy 
circumstances (4). Modes of dress hardly perhaps deserve our no- 
tice on their own account; yet so far as their universal prevalence 
was a symptom of diftased wealth, we should not overlook eithar 
the invectives bestowed by the clergy on the fantastic extravagances 
of fashion, or the sumptuary laws by which it was endeavoured to 

restrain them. , j • «j 

The principle of sumptuary laws was partly dcnvea 
sompinary law., j^^^ ^^ smaU rcpublics of antiquity, which mightper- 
haps require that security for public spirit and equal rights; partly 
firom the austere and injudicious theory of religion disseminated by 
the clergy . These prejudices united to render all increase of general 
comforts odious under the name of luxury ; and a third motive more 
powerful than either, the jealousy wiUi TVhich the great regard any 

(1) R!cobaWtt« Ferrarenals, iipud Marat. Dissert. U donna sua senra '1 vlso dlP«n|«' 

23. Franclsc. PIpplnus. Ibidem. Mnratorl endea- E vldl qnel di Nerll, e quel del Veccflio 

TOurs to extenuate the authority of this passage. Esscr contenll alia pelle «»^«^"' . 

on account of some more ancient writers who E sue donne al fuso ed al peuneccni . 

complain of the luiury of their times, and of ^*?'^'*w°thl/lsputi« 

some particular instances of magnlOcence and ex- See too the rest of this canto. But »'» "^ .^^ 

pense. But Ricobaldi alludes, as Muratori himself the mouth of Cacclaguida, the poet s ^^^^'^.^ 

admiu, to the mode of living in the middle ranks, lived in the former half of the ***'vJ^„,io 



and not to that of courts, which in all ages might The change, however, was probably ^^'!^^^ 

occasionally display considerable splendour. I see 1260, when the times of wealth ana wn»u. 

nothing to weaken so explicit a testimony of a began at Florence. „„„iinnator 

contemporary, which in fact is conflrmed by many (4) Velly, t. ylii. p. 35t; The second codhd ^^^ 

writers of the next age, who, according to the tit Nangls vehemently inveighs "P^"^: "^0,^ i,- 

practlce of Italian chroniclers, have copied it as beards and short breaches of his age ; "^f, .^w 

their own. troduction of which novelties, »»« J°S^i 

(J) Murat. Dissert. S8. observes, the French were much i^orem ^ 

(*) Bellinclon BcrtI vld* io andar cinto run away from their enemies than beions. *^ 

Di cuojo e d'0090, e veair dallo specct^io legiiuu, t. iii. p. 105. 
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thing like Imitation in those benealh them, co-operated to produce a 
sort of restrictive code in the law of Europe. Some of these regu- 
lations are more ancient ; but the chief part were enacted, both in 
France and England, during the fourteenth century; extending to 
expenses of the table, as well as apparel. The first statute of this de- 
scription in our own country was, however, repealed thenextyear(l ); 
and subsequent provisions were entirely disregarded by a natioa 
which valued liberty and commerce too much to obey laws conceived 
in a spirit hostile to both. Laws indeed designed by those govern- 
ments to restrain the extravagance of their subjects may well justify 
the severe indignation which Adam Smith has poured upon all such 
interference with private expenditure. The kings of France and 
England were undoubtedly more egregious spendthrifts than any 
others in their dominions ; and contributed far more by their love of 
pageantry to excite a taste for dissipation in their people, than by 
their ordinances to repress it. 

Mussus, an historian of Placentia, has left a pretty Dome.uc«an. 
copious account of the prevailing manners among his "•" **"**'y- 
countrymen about 1 388, and exj^essly contrasts their more luxu- 
rious living with the style of their ancestors seventy years before ; 
wh.en, as we have seen, they had already made considerable steps 
towards refinement. This passage is highly i:;iteresling ; because it 
shows the regular tenour of domestic (economy in an Italian city, 
rather than a mere display of individual magnificence, as in most of 
the facts collected by our own and the French antiquaries. But it 
is much too long for insertion in this place (2). No other country, 
perhaps, could exhibit so fair a picture of middle life : in France, 
the burghers and even the inferior gentry were for the most part 
in a state of poverty at this period, which they concealed by an af- 
fectation of ornament ; while our English yeomanry and tradesmen 
were more anxious to invigorate their bodies by a generous diet, 
than to dwell in well furnished houses, or to find comfort in clean- 
liness and elegance (3). The German cities, however, had acquired 
with liberty the spirit of improvement and industry. From the time 
that Henry V. admitted their artizans to the privileges of free 
burghers, they became more and more prosperous (4); while the 
steadiness and frugality of the German character compensated for 
some disadvantages arising out of their inland situation. Spire, 
Nuremberg, Ratisbon, and Augsburg, were not indeed like the rich 
markets of London and Bruges, nor could their burghers rival the 

(1) 87 E. in. Rep. 88 E. IH. Sereral other sta- («) MuraloVl, AnUchiU Itallane. DUsert. 83. 1. 1, 

tates of a similar nature were passed in this and p. 325. 

the ensning reijtf. In France, there were fump- ^^j ^^^^ j. ,^h „jd tbe Spaniards who came 

luary laws as old as Charlemagne, prohibiting or ^' ^j^ pj^j,j „ ^^^^ ^^elr houses made of 

taxing the use of fu«; but the first "tensive re- ^ ^ ^^^ ^ ^^^ commonly so well as 

eulatlon was nnder Philip the Fair. Velly, t y I. HttiVlson's Ascription of Britain, pre- 

p. 6*.; t. xi. p. 190. These attempts to restrain ^ ^ to Holingshcd, toI. i. p. 816. (edit. 18OT.) 

what cannot be restrained continued even down " nunuBwicu, tw r \ 

to t700. pe la Marc, Traits de la Police, 1. 1. 1. Hi.' (4) Pfeffel, 1. 1. p. «98. 
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princely mcrcbanes of Italy; but they enjoyed the blessings of 
competence diflused over a large class of industrious freemen, and 
in the fifteenth century, one of the politest Italians could extol their 
splendid and well furnished dwellings, their rich dpparel, their easy 
and affluent mode of living, the security of their rights and Just 
equality of their laws (1). 

No chapter in the history of national manners would 
fliTii arrkif^rt. iHqg^rate^ wcU, if duly executed, the progressof social 
life, as that dedicated to domestic architecture. The fashions of dress 
and of amusements are generally capricious and irreducible to rule ; 
but every change in the dwellings of mankind , from the rudest wooden 
cabin to the stately mansion, has been dictated by some principle of 
convenience, neatness, comfort, or magnificence. Yet this most 
interesting field of research has been less beaten by our antiquaries 
than others comparatively barren. I do not pretend to a complete 
knowledge of what has been written by these learned inquirers ; but 
1 can only name one book in which the civil architecture of our an- 
cestors has been sketched, loosely indeed, but with a superior hand ; 
and another, in which it is partially noticed. I mean by the first, 
a chapter in the appendix to J)r. Whi taker's History of Whalley ; 
and by the second, Mr. King's Essays on ancient Castles in the Ar- 
chaeologia (2). Of these I shall make free use in the following pa- 
ragraphs. 

The most ancient buildings which we can trace in this island, after 
the departure of the Romans, were circular towers of no great size, 
whereof many rempin in Scotland ; erected either on a natural emi- 
nence, or on an artificial mound of earth. Such are Conisborough 
Castle in Yorkshire, and Castleton in Derbyshire, built perhaps 
before the conquest (3). To the lower chambers of those gloomy 

(1) iSnoM SylTlos, de Moribos Gennanomm. iiuigiiiflc«q««TfrantQr,VnnmUldfdecdriMtf q«6d 
TbU treatise Is an ampUfled panegyric upon Ger- tecta plenimqae tigno contegrunt, pauca latere, 
many, and contains seteral curious passages ; they Cetera iBdlflcia muro lapldeo consbtmit. PIcta 
must be taken perhaps with some allowance ; for domus et exterius et ipteriiis jplendent. CiTitatis 
the drift of the whole is to persuade the Germans, populus 50,000 communicantium creditor. I sap- 
that so rich and noble a country could afford a pose this gives at least donble for the total pep«- 
llttle money for the poor pope. Ciritates qoaf lation. He proceeds to represent the manners of 
Tocant liberas.cum imperatori solum subjiciuntur, the city In a less faTourable iH>tnt of Tiew, char^ 
enjos jogum est instar llbertatis ; nee prof^td us- glog the cltiiceas with gluttony and llbertlBUm, the 
quam genUum tanta libertas est, quanlii fruuntur noblllly with oppression, the Judges with cor- 
hujuscemodl cUItates. Nam popull quos Italf to- ruptlon, etc. Vienna probably had the Ticea of a 
cant liberos, hi potissimum terrlont, sire Tenetias flourishing city ; but the love of amplification tn so 
inspectes, sire Florentiam aut Cienas, in qnibus rhetorical a writer as iEneas Sylvlns weakens the 
fsires, pnpter paucos qui reliquos ducont, loco value of his te$Umoi)y, on whichever side it is 
mancipiorum habentur. Gum nee rebus suis ull, given, 
vt libet, vel farl qnn vellnt, et gravlsslmis opprl- (t) Tols. iv. and vi. 

muntur pecuniarom exactionibus. ApudGermanos rs) Mr. Lysons refers Castleton to the age of 

omnia lasta sunt, omnia Jucunda ; nemo suis pri- William the Conqueror, but without ?iving any 

Tatur bonis. Salva cuique sua heredities est, nulll reasons. Lysons's Derbyshire, p. ccxxxvl. Mr. King 

nisi norenti magistretus noceut. Nee apud eos had satisfied himself that It was built daring the 

factlones sicul apud Italas urbes grassantur. Sunt Heptarchy, and even before the conversion of the 

avtemsupri centum clviuteahkclibertatefroentes. Saxons to Christianity ; but In this he gave the 

P' '^^- reins, as usual, to his imnglnatiop, which as much 

In another part of his work, p. 719., he gives a exceeded his learning, as the latter did his Judf- 

specious account of Vienna. The honses, be says, ment. Conisborough should seem, by the naae. 

had glass windows and iron doors. Fenestra un- to have been a royal residence, which It certainly 

dique vitrejB periucent, et Oitl) plerupiqud ferrea. never was after the conquest. But If tJie engiev- 

fn domibus mnlta et ipvnda fa|>e11ex. Alt* domns ings of the decorative parts in Archeologia, vol. ▼!• 
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Ueep» tlier« was no adtniwion of light or air, except through long 
narrow loop^ioles, and an aperture in the roof. Regular windows 
were made in the uppar apartments. Were it not for the vast thick- 
ness of the walls, and some marks of attention both to convenience 
and decoration in these structures, we might be induced to consider 
them as rather intended for security during the transient inroad of 
an enemy, than for a chieftain's usual residence. They bear a close 
resemUance, except by their circular form, and more insulated si- 
tuation, to the peels, or square towim of three or four stories, 
which are still found contiguous to ancient mansion-houses, them- 
selves far more ancient, in the north^n counties (1), and seem to 
have been designed for places of refuge. 

In course of time, the barons, who owned these castles, began 
to covet a more ccMXifortable dwelling. The keep was either mudi 
enlarged, or altogether relinquished as a place of residence, except 
in time of siege; while more convenient apartments were some- 
times erected in the tower of entrance, over the great gateway, 
which kd to the inner ballium or court-yard. Thus at Tunbridge 
Castle, this part of which is referred by Mr. King to the beginning 
of the thirteenth century, there was a room, twenty-eight Ceet by 
sixteen, on each side of the gateway ; another above, of the same 
dimensions, with an intermediate room over the entrance ; and one 
large apartment on a second floor occupying the whole space, and 
intended for state. The windows in this class of castles were still 
little better than loopholes on the basement story, but in the upper 
rooms often large and beautifully ornamented, though always look- 
ing inwards to the court. Edward I. introduced a more splendid 
and convenient style of castles, containing many habitable towers, 
with ccnnmunicating apartments. Conway and Carnarvon will be 
familiar examples. The next innovation was the castle-palace $ of 
whidi Windsi^, if not quite the earliest, is the most magniBcent 
instance. Alnwick, Naworth, Harewood, Spofforth, Kenilworth, 
and Warwick, w^e all built upon this scheme during the four- 
teenth century, but subsequent enlargements have rendered caution 
necessary to distinguish their original remains. '^The odd mix- 
ture," says Mr. King, ^^ of convenience and magnificence with 
cautious designs for protection and defence, and with the incon- 
veniences of the former confined plan of a close fortress, is very 
striking." The provisions for defence became now, however, little 
more than nugat(»*y ; large arched windows, like those of cathedrals , 
were introduced into halls, and this change in architecture mani- 
festly bears witness to the cessation of baronial wars, and the in- 
creasing love of splendour in the reign of Edward III. 

To these succeeded the castellated houses of the fifteenth cen- 

p. SU., an not remarkably inaccurate, the archi- entrance, like those ereeted by the Konnans. 

tecture Is too elegant (or the Danes, uueh more (l) Whitaker's Hist. o( Whalley. Lysons's Cum.< 

for the nnconTerted Saxons. Both these castles berlaud, p. cctI. 
|ir« ipclfsea }>7 a coor^ or bftUioni, vith a forUfie4 
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fury : such as Herslnionccax in Sussex, Haddon Hall ta Derbyshire, 
and tbe older part of Knowlc in Kent (1). They resembled forti6ed 
castles in their strong gateways, their turrets and battlements, to 
erect which a royal Ucense was necessary, but their defensive 
strength could only have availed against a sudden affray or attempt 
at forcible dispossession. They were always built round one or 
two court-yards, the circumfi^ence of the first, when ihete were 
two, being occupied by the offices and servants' rooms, that of the 
second by the state-apartments. Regular quadrangular houses, 
not castellated, were sometimes built during the same age, and 
under Henry VII. became universal in the superior style of domestic 
architecture(2). The quadrangular form, as well from security and 
convenience, as from imitation of conventual houses, which were 
always constructed upon that model, was generally preferred; 
even where the dwelling4iouse, as indeed was usual, only took up 
one side of the enclosure, and the remaining three c(mtained the 
offices, stables, and farm-buildings with walls of communication. 
Several very old parsonages appear to have been built in this man- 
ner (3). It is, however, very difficult to discover any fragments of 
houses inhabited by the gentry, before the reign, at soonest, of 
Edward III., or even to trace them by engravings in the older to- 
pographical works ; not only from the dilapidations of time, but 
because very few considerable mansions had been erected by that 
class. A great part of England affords no stone fit fat buildingLf 
and the vast, though unfortunately not inexhaustible, resources 
of her oak forests were easily applied to less durable and magnifi- 
cent structures. A frame of massive timber, independent of wdlls, 
and resembling the inverted hull of a large ship, formed the skele- 
ton, as it were, of an ancient hall ; the principal beams springing 
from the ground naturally curved, and forming a Gothic arch over- 
head. The intervals of these were filled up with h(»rizontal planks ; 
but in the earlier buildings, at least in some districts, no part of the 
walls was of stone (4). Stone houses are however mentioned as 
belonging to citizens of London, even in the reign of Henry II. (5); 
and, though not often perhaps regularly hewn stones, yet those 
scattered over the soil, or dug from flint quarries, bound together 
with a very strong and durable cement, were employed in the con- 
struction of manerial houses, especially in the western counties, 
and other j)arts where that material is easily procured (6). Gra- 
dually even in timber buildings, tbe intervals of the main beams, 
which now became perpendicular, not throwing off their curved 

(1) The rnlns of HentmonceuxHire, I belieye, (4) Whitaker's Hist, of Whalley. 

tolerably aathentlo remains of ll^nry IV.'s age, (8) LyUleton, t. Ir. p. ISO. 

bat a modern antiquary asserts that only one of (6) Harrison says, that few of the houses of the 

the courts at Haddon Hall is of the flfteenth een- commonalty, except here and there in tbe vest 

tury. Lysons's Derbyshire. country towns, were made of stone, p 814. This 

(t) ArchCDologia. Tol.Ti. was about 1870. 

(3) Blomeneld's Norfolk, toI. Ui. p. t42, 
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Springers till they reached a considerable height, were oconpied by 
stone walls, or where stone was expensive, by mortar or plaster, 
intersected by horizontal or diagonal beams, grooved info the prin- 
cipal piers (1). This mode of building continued for a long time, 
and is still Eamiliar to our eyes in the older streets of the metropolis 
and other towns, and in many parts of the country (2). Early in 
the fourteenth century, the art of building with brick, which had 
been lost since the Roman dominion, was introduced probably from 
Flanders. Though several ediflces of that age are constructed with 
this material, it did not come into general use till the reign of 
of Henry YI. (3). Many considerable houses as well as public 
bnildings were erected with bricks during his reign and that of 
Edward IT., chiefly in the eastern counties, where the deficiency 
of stone was most experienced. Few, if any, brick mansion- 
houses of the fifteenth century exist, except in a dilapidated state ; 
but Queen's College and Glare Hall at Cambridge, and part of Eton 
Ckdlege, are subsisting witnesses to the dnrability of the material as 
it was then employed. 

It is an error to suppose that the English gentry „ 
were lodged m stately or even m well-sized houses, dinary mansion. 
Generally speaking, their dwellings were almost as in- **'*'^' 
ferior to those of their descendants in capacity as they were in 
convenience. The usual arrangement consisted of an entrance- 
passage running through the house, with a hall on one side, a par- 
lour beyond, and one or two chambers above, and on the opposite 
»de, a kitchen, pantry, and other offices (4). Such was the ordi- 
nary manor-houise of the fifteenth and sixteenth centuries, as ap- 
pears not only from the documents and engravings, but as to the 
latter period, from the buildings themselves, sometimes, though 
not VCTy frequently, occupied by families of consideration, more 
often converted into farm-houses, or distinct tenements. Larger 
structures were erected by men of great estates during the reigns 
of Henry VI. and Edward IV. ; but very few can be traced higher ; 
and such has been the efiect of time, still more through the advance 
or decline of families, and the progress of architectural improve- 
ment, than the natural decay of these buildings, that I should con- 
ceive it difficult to name a house in England, still inhabited by a 
gentleman, and not belonging to the order of castles, the principal 

(1) Hist, or Wballey. of Pomfret, at Easton in Northamptonshire, and 

(a) Ttteaoeient manounand houses of oar gentle- another in that of Sir Adrian Eoslcewe. Both the 

men, says Harrison, are yet, and for the most part, houses appear to hare been of the dimensions and 

of strong timber, In framing whereof our carpen- arrangement mentioned. And eren in houses of a 

ters haye been and are worthily preferred Iwfore more ample extent, the bisection of the grnund- 

those of nice science among ail other nations, plot by an efltrance-passage, was, 1 )>c1ieTe, uni- 

Howbeit such as are lately buildcd are either of Tersal, and is a proof of antiquity, lladdon Hail 

brick or hard stone, or both. p. 316. and Penshorst still display this ancient arrange- 

(S) Archsologia, rol. 1. p. l&S.; toI. It. p. 91. ment, which has been altered in some old houses. 

(*) Hist, of Wtaaliey. In Slrutt's View of Man- About the reign of James I., or perhaps a iUtlo 

ners we have an inventory of furniture in iho sooner, architects began to perceive llieaddllional 

house of Mr. Richard Fermor, ancestor of the earl grandeur of entering the great liali at once. 
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apardneuu of which arc older than the r^a of Henry YII. Th^ 
inslaDccs at least must be extremely few (!)• 

France by qo means appears to have maie a greater progress than 
oar own country in domestic architecture. Except fortified castles, 
1 do not find in the work of a very miscellaneous, but apparently 
diligent writer (2), any considerable dwellings mentioned before the 
reign of Charles YII . , and very few of so early a date (3) . Jaeque^ 
Coeur, a famous merchant unjustly persecuted by that prince, hud 
a handsome house at Paris, as well as another at Beauaiont>SDF- 
Oise (4). It is obvious that the long calamities which f^impe 
aidured before the expulsion of the English must hare retarded 
this eminent branch of national improvement. 

Even in Italy, where from the size of her cities; and social 
refinementsof her inhabitants, greater elegance andsplcndcmr in 
building were justly to be expected, the domestic architecture of 
the middle ages did not attain any perfection. In several towns, 
the houses were covi^red with thatch, and suffered consequently 
from destructive fires. Gostanzo, a Neapolitan historian near the 
end of the sixteenth century, remarks the change of manners that 
bdd occurred since the reign of Joanna II., one hundred and fifty 
years before. The great faiiiilies under the queen expended aH 
their wealth on their retainers, and placed their chief pride in bring- 
ing them into the field. They were ill lodged, not sumptuously 
clothed, nor luxurious in their tables. The house of Garaocjcdo, 
high steward of that princess, one of the most powerful sid>jects 
that ever existed, having fallen into the hands of persons incompa- 
rably below bis station, bad been enlarged by them, as insufiMant 
for their accommodation (5), If such were the case in the city of 
Naples so late as the banning of the fifteenth century, we m^ 
guess how mean were the b9J>itations in less polidied parts ^ 
Europe. 

inyeniioii of '^^^ ^^^ ^^^ csseutial improvemouts in architecture 
ohtmners «d4 duriug this period, one of which had been Jiissed 1^ 
glass windows. ^^ gagacity of Greece and Rome, were chimneys wad 

(1) Sinfle rooms, windows, door-ways, etc. of (S) CheDonceanx in Tonralne was built by a ne- 

an earlier date mar perhaps not nnfreqvently be pbew of Chancellor Doprat ; GaiUon In tfie itv^ 

found, but such Instances are always to be reriOed ment of Eure by Cardinal Amboise ; both at 

by their Intrinsic evidence, not by the tradition of the beginning of the sixteenth century. These 

the place. The most remarkable fragment of eariy are now considered, in their mint » as among ^ 

building which I haye any where found mentioned most ancient houses in France. A work by B»- 

is at a house in Berkshire, called Appleton, where cerceau ( Les plus excellens B&timens de France, 

there exists a sort of prodigy, an entrance-passage 1607.) gives accurate engraTings of thirty bouses;' 

with circular arches in the Saxon style, which but, with one or two exceptions, they seem all to 

must probably be as old as the reign of Henry II. have been built in the rixleenth eentury. Etm la 

No other private house In England, as I conceive, that age, defence was naturally an ob|eet in eoa- 

can boast of such a monument of antiquity. Ly- structing a French mansion-house ; and where 

sons's Berkshire, p. Sit. 234. ^ defence Is to be regarded, splendour and eot- 

(s) Melanges tires d^une grande b'ibliothiqne.par venience must give way. The name of cMttettu 

M. de Panlmy, t. IH. et xxxi. It is to be regretted was not retained without meaning, 

that Le Grand d'Aussy never completed that part (4)M61ang9s tlris, etc. t. iii. For the proqwrlty 

of his Vie priv^e des Fran^ais, which was to have and downfall of Jacques Gcsur, see Vlllaret, t. xvl. 

comprehended the history of civil architecture, p. 11. ; but more especially Him. de TAead. des 

Villaret has slightly noticed its state about ^380. Insc. t. xx. p. S09. 

tH.p.|4|. (B)<}lanQone,l»t.dl9tiIK^U,t. |lt.|».«8Q, 
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glass windows. Nothing apparently can be more simpld than the 
former ; yet the wisdom of ancient times bad been content to let the 
smoke escape by an ap^nre in the centre of the roof; and a dis- 
oovery of wMch Yitmyius had not a glimpse, was made peiteps in 
this country, by some forgotten semi-barbarian. About the middle 
of the fourteenth century, the use of chimneys is distinctly men- 
tioned in England and in Italy ; but they are found in several of 
ouF castles which bear a much older date (I). This country seems 
to have lost very early the art of making glass, which was pre- 
served in France, whence artificers were brought into England to 
fbraish the windows in some new churches in the seventh een^ 
tury (3). It is said that in the reign of Henry III., a few ecclo- 
siastfcal buildings had glaced windows (3). Suger, however, a 
century before, had adorned his great work, the abbey of St. Denis, 
witti windows, nott^only glazed, but painted (4) ; and I presume 
that other churches of the same class, both in France and England, 
eq[)ecially after the lancet-shaped window had yielded to one of 
ampler dimensions, were generaUy decorated in a similar manner. 
Yet glass is said not to have been emj^yed in the domestic archi- 
tecture of France before the fourteenth century (5) ; and its intro- 
duction into England was probably by no means earlier. Nor 
indeed did it come into general use during the period of the middle 
ages. Glazed windows were considered as moveable furniture, 
and probably bore a high price. When the earls of Northumber- 
land, as late as the reign of 0izabeth, left Alnwick Castle, the 
windows were taken out of their frames, and carefully laid by (6). 
But if the domestic buUdings of the fifteenth century pamitare of 
would not seem very spacious or convenient at pre- **®"*~- 
sent, for less would this luxurious generation be ccmtent with their 
internal accommodations. A gentleman's house containing three 
or four beds was extraordinarily well provided j few probably had 
more than two. The walls were commonly bare, without wainscot 
or even plaster ; except that some great houses were furnished with 
hangings, and thi^t perhaps hardly so soon as the reign of 

(1) Mantori, Aaticli. lUl. Disiert. tS. p. B80. Uon to a remote antlqaity. Chimneys are stUl 
Beekman, in his History of Inrentions, vol. i., a more modem in F;ance; and seem, according to 
work of very great research, cannot trace any Paulmy, to have come into common use since die 
•iplicit mention of chimneys beyond the writings middle of the seventeenth ceatury. Jadis nos 
of John Villani, wherein however they are not pkres n'avaieDt qu'nn onique chauffoir, qni etalt 
noticed as a new invention. Piers Plowman, a eommvn k toule nne Camille, et quelqnefois k pin- 
few years later than Villani. speaks of a " chambre slenrs. t. ill. p. 181. In another pUce, however, 
with a chimney " in which rich men nsnally dined, he says : n paratt que les tnyanx des cheminies 
Bat in the aeconnt-book of Bolton Abbey, under iuienk d^Ja tree en usage en France, t. uxl. 
the year iSll, there Is a charge pro faelendo p. tss. 

eamino in the rectory-boose of Gargrave. Whit- (s) Da Cange, v. Titrea. Bentham's aistory of 

aker'8 Hist, of Craven, p. tSl. This may, I think, Ely, p. St. 

have been only an iron stove or fire-pan ; though (S) Matt. Paris. Vitm Abbatum St. Alb. Its. 

Dr. W. without hesitation translates it i| chimney. (4) Recueil des Hist. t. ill. p. 101. 

However, Mr. King, in hU observations on ancient (s) Paulmy, t. ill. p. ISl. YUIaret, t. il. p. 141, 

castles, Arcbaiol. vol. vi., and Mr. Strutt, in his Macpberson, p. 670. 

View of Manners, vol. i., describe chimneys in {6} Northnroberland Honsehold Book, preface, 

castles of a very old. construction. ThatatConis- p. 16. Bishop Percy says, on the authority of 

borough in Yorkshire is pecolUrly worthy of Harrison, that glass was not commonly used In 

attentipOt and ctrriai baek thii Unpor«aiil invei^ the reign of H»nry VII(. 
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Edward IV. It is unnecessary to add, that neither libraries of 
book» nor pictures could have found a place among furniture. 
Silver plate was very rare, and hardly used for the table. A few 
inventories of furniture that slill remain exhibit a miserable defi- 
ciency (1). And this was incomparably g^reater in private gentle- 
men's houses than among citizens, and especially foreign merchants. 
We have an inventory of the goods belonging to Gontarini, a rich 
Venetian trader, at his house in St. Botdph's Lane, A. D. 1481. 
There appear to have been no less than ten beds, and glass win- 
dows are especially noticed as moveable furniture. No mention 
however is made of chairs or looking-glasses (2). If we compare 
this account, however trifling in our estimation, with a similar in- 
ventory of furniture in Skipton Castle, the great honour of the earls 
of Cumberland, and among the most splendid mansions of the north, 
not at the same period, for I have not found any inventory of a 
nobleman's furniture so ancient, but in 1572, after almost a cen- 
tury of continual improvement, we shall be astomshed at the in- 
ferior provision of the baronial residence. There were not mwe 
than seven or eight beds in this great castle ; nor had any of the 
chambers either chairs, glasses, or carpets (3). It is in tbis sense, 
probably, that we must understand ^neas Sylvius, if he meant any 
thing more than to express a traveller's discontent, when be de- 
dares that the kings of Scotland would rejoice to be as well lodged 
as the second class of citizens at Nuremberg (4). Few burghers 
of that town had mansions, I presume, equal to the palaces of 
Dumferlin or Stirling, but it is not unlikely that they were better 
furnished. 

Farm-houtes and lu the constructiou of farm-houscs and cottages, es- 
cottafM. pecially the latter, there have probably been fewer 

(i) See some carious Taloattons of farnUDre and (S) Whitaker's Hist, of CraTen, p. 189. A beuer 
stock in trade at Colehester in 1106 and 1901. notion of the accommodations vsnal In the rsak 
Eden's Introdnct. to State of the Poor, p. 10. and Immediately below may be collected from two 
15.. from the rolls of Parliament. A carpenter^s inventories published by Stmtt, one of Mr Fer- 
stock was valued at a shilling, and consisted of mor's house at Easlon, the other Sir Adrian Fos- 
fire tools. Other tradesmen were almost as poor; kewe's. I hare mentioned the size of these gentle- 
but A tanner's stock, if there is no mistake, was men's houses already. In the former, the parlov 
worth, Of. 7s lOd., more than ten times any other, had wainscot, a table, and a few chairs; the 
Tinners were principal tradesmen, the chief part chambers above had two best beds, and there was 
of dress being mkde of leather. A few silver one servant's bed ; but the inferior servanU had 
cups and spoons are the only articles of plate ; only mattresses on the floor. The best chambers 
and as the former are valued but at one or two window-shutters and curtains. Mr.Fermorbelnga 
shillings, they had, I suppose, but a UtUe silver merchant, was probably better supplied than the 
on the rim. neighbouring gentry. His plate however consisted 

(1) NichoU's Illustrations, p. 110. In this work, only of sixteen spoons, and a few gobleto and ale 

among several Interesting facts of the same class, pots. Sir Adrian Foskewe's opulence appears to 

we have another inventory of the goods of" John have been greater ; he had a service of silver plate, 

Port, late the king's servant," who died about 1514; and his parlour was furnished with hangings. This 

he seems to have been a man of some consldera- was in 1590 ; it is not to be imagined that the 

tion, and probably a merchant. The house con- knight of the shire a hundred years before wouM 

sisied of a hall, parlour, buttery, and kitchen, have rivalled even this scanty provision of move- 

with two chambers, and one smaller, on the floor ables. Strait's View of Manners, vol. ilL p. 01 

above ; a napcry or linen room, and three garrets. These details, trifling as they may appear, are 

besides a shop, which was probably detached, absolutely necessary in order to give an idea with 

There were Hvo bedsteads in the house, and on some precision of a sUte of national wealth so 

the whole a great deal of furniture for those times ; totally difl'erent from the present, 

much more than I have seen in any other inven- (*) Cuperent tam egregi* Scotorara reges quam 

tory. Ills plate Is valued at 041.; his jeweU at fil; mediocres Nurembergte elves habitare. iCn. Sylv. 

his funeral expenses come to 78/. es. M. p. lie. apud Schmidt. Hist, des Allem. I. v. p. 510. 



PART II.] DURING THE MIDDLE AGES. 969 

changes ; and those it wonld be more diflBcult to follovr. No build- 
ing of this dass can be supposed to exist of the antiquity to which 
the present work is confined; and I do not know that wc have any 
document as to the inferior architecture of England, so valuable as 
one which M. de Paulmy has quoted for that of France, though 
perhaps more strictly applicable to Italy, an illuminated manuscript 
of the fourteenth century, being a translation of Crescentio's work 
on agriculture, illustrating the customs, and, among other things, 
the habitations of the agricultural class. According to Paulmy, 
there is noother difference between an ancient and a modern farm- 
house, than arises from the introduction of tiled roofs (1). In the 
original work of Crescentio, a natiye of Bdiogna, who composed 
this treatise on rural affairs about the year 1300, an Italian farm- 
house, when built at least according to his plac, appears to have 
been conmiodious both in size and arrangement (2). Cottages in 
England seem to have generally consisted of a single room without 
division of stories. Chimneys were unknown in such dwellings 
till the early part of Elizabeth's reign, when a very rapid and sen- 
sible improvement took place in the comforts of our yeomanry and 
cottagers (3). 

It must be remembered, that I have introduced this Ecclesiastical tr- 
disadvantageous representation of civil architecture, as chiieciuw. 
a proof of general poverty and backwardness in the refinements of 
life. Considered in its higher departments, that art is the principal 
boast of the middle ages. The common buildings, especially those 
of a public kind, were constructed with skill and attention to dura- 
bility. The castellated style displays these qualities in greater per- 
fection j the means are well adapted to theirobjects, audits imposing 
grandeur, though chiefly resulting no doubt from massiveness and 
historical association, sometimes indicates a degree of architectural 
genius in the conception. But the most remarkable work of this 
art are the religious edifices erected in the twelfth and three fol- 
lowing centuries. These structures, uniting sublimity in general 
composition with the beauties of variety and form, intricacy of 
parts, skilful or at least fortunate effects of shadow and light, and 
in some instances with extraordinary mechanical science, are natu- 
rally apt to lead those antiquaries who are most conversant with 
them into too partial estimates of the times wherein they were 
founded. They certainly are accustomed to behold the fairest side 
of the picture. It was the favourite and most honourable employ- 
ment of ecclesiastical wealth, to erect, to enlarge, to repair, to de- 
corate cathedral and conventual churches. An immense capital 

(1) T. lii. p. 1*7. Hoi ingshed's Chronicles. Chimneys were not used 

(s) Grescentias in Commodum Ruralium. (LOTa- in Ihe farm-iiousos oC Cheshire till within forty 

ni», absque anno.) This old edition contains many years of the publication of King's Vale-^yal (16S6); 

coarse wooden cuts, possibly taken from the illn- the flre was in the midst of the house, against a 

minatipns which Paulmy found in his manuscript, hob of clay, and the oxen lived under the same 

(3) Harrison's accoont o( Eoglaod, preOxed to roof. Whitak<5lr's GraTon, p. SS4. 
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omst bare been expended upon these buildings in England betm^ 
the conquest and the reformation. And it is pleasing to obsene 
how the seeds of genius^ bidden, as it were, under the frost of that 
dreary winter, began to bud to the first sunshine of encouragement 
In the darkest period of the middle ages, especially after the Scan- 
dinayian incursions into France and England^ ecclesiastical archi- 
tecture, though always far more adyanced than any olher art, 
bespoke the rudeness and porerty of the times. It began towards 
the latter part of the eleventh century, when tranquillity, at least 
as to former enemtes, was restored, and son^ degree of learning 
re-appeared, to assume a more noble appearance. The Anglo- 
Norman cathedrals were perhaps as much distinguisbed above 
other works of man in their own age, as the more splendid edifices 
of a later period. The science manifested in them is not however 
yery great ; and their style, though by no means destitute of lesser 
beauties, b upon the whole an awkward imitation of Aonoan ar- 
chitecture, or perhaps more immediately of the Saracenic buildings 
in Spain, and those of the lower Greek empire (1). But abont 
the middle of the twelfth century, this manner began to give place 
to what is improperly denominated the Gothic architecture (2) ; of 
which ihe pointed arch, formed by the segments of two intersecting 
semicircles, struck from points equidistant from the centre of a 
common diameter, has been deeoied the essential characteristic. 
We are not concerned at present to inquire, whether this style ori- 
ginated in France ot Germany, Italy or England, since it was cer- 
tainly almost simultaneous in all these countries (3) ; nor from what 

(1) The Saracenic archlteclure was once con- desenre the name, that hate been refen«d to iWj 

ceiTed to hare been the parent of the Gothic. But class, are not pointed by thei^ coMlrOcUon, J" 

the pointed arch does not occnr, I reiieye, in any rendered snch by cutting OIT and hollowing w 

Moorish buildings ; while the great mosque of Cor- projections of horltootal stones. 

doTa, built In the eighth century, resembles, (2) Gibbon has asserted, whatmlght jasuiy «"» 

except by its superior beauty and magnificence, appellation, that " the image of Theodoncg^iaw 

one of our oldest cathedrals , the nafe of Glocester, at Verona still extant on a coin, reprweDB w 

for example, or Durham. Even the Taulting is oldest and most authentic model of Gothwarcnr 

similar, and seems to Indicate some imitation, tecture." toI. Til. p. 88. For this he reien 

though perhaps of a common model. Compare Maffei, Verona Illnstrata, p. 31., where we bm«» 

ArchsBologla, toI. xvll. plate 1. and S. with Mur- engraying, not indeed of a coin, but of "/J^'^T 

phy's Arabian Antiquities, plate 5. The pillars In- building represented on which Is in a »owiy «j^ 

deed at Cordora are of the Corinthian order, per- similar style. The following V^^^^^^-^^ 

fectly executed, if we may trust the engraving, dorus, for which I am Indebted to ■• j'"f^ 

and the work. I presume, of Chrifitlan architects ; Hist. Litter, de I'ltalle, t. i. p. W.. ^'^^^''^T! 

while those of our Anglo-Norman cathedrals are to the purpose; Quid dlcamus columnarBinj 

generally an imitation of the Tuscan shaft, the ceamproceritatem? "»«»«» "^* ^**""p'^B. 

builders not renturing to trust their roofs to a more bricarum quasi qulbusdam erectls h«"'Tl „ 

slendersupport, though Corinthian foliage Is com- tlneri. These columns of reedy "^^^'^ 

in the capitals, especially those of smaller well described by Juncea P»'0«f'^^***'*"'j„ cicilT, 

mental columns. lu fact, the Roman archilec- found in the cathedral of Mon«;««i« "", .„ 'f 
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ornamental columns. lu fact, the Roman archiiec- louna in ine cainearai oi ™""";j'"; " ,B|„ef 
ledged to hate produced built In the eighth century. Knlghrs PriW!iP|« «^ 



ture Is upiTersally acknowledged to nate proaucea duiu in wv eisuiu i.ou»ui j . »"■«»-- -„«J,„t to 

what we call the Saxon or Norman ; but it is re- Taste, p. 162. They are »ot however jnmc^ 

markable that it should hate been adopted, with justify the denomination of Gothic, wwm 

no f ariatlon but that of the singular horse-shoe ally confined to the pointed arch »7'«" j ^i, 

arch, by the Moors of Spain. (8) The famous abbot f^^^^f'^^'^l^l^^ui^ 

The Gothic, or pointed arch, though terrnn- rebuilt St. Denis about 1140. The cattiedrti«« 

common In the genuine Saracenic of Spain and the Is said to have been ^f <^»«a«fi''» ".^^^.Tkn^nr to 

Levant, may be found in some prints from Eastern raire de la France, t. ix. p. 220. 'JJV°?' ,,. iM,t 

buildings ; and is particularly striking in the facade what style the latter of these Cheches bd^ 

of the great mosque at Lucknow . In Salt's designs the former is, or fathei' ir«s Gothic. "JT^ 

. for Lord Valentia's Travels. The pointed arch at Paris was begun soon *fter,** ",Ti^l.. 

buildings in the Holy Land have ail been traced twelfth century «*'»^«22P^Ji2£w t Uii- 

to the ^e of the Crusaders. Some arches, of they Melanges llrts d'afie f rcnde WbKo»W<l«»' ^ 
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source it was derived $ a question of no nnall diflScultjr. I would 
only Yenture to remark, that whatever may be thought of the 
origin of the pointed arch, for which there is more than one mode 
of acccHinting, we must perceive a very oriental character in Ihc 
vast profusion of ornament, especially on the exterior surface, 
which is as distinguishing a mark of Golhic buildings as their 
arches, and contributes in an eminent degree both to their beauties 
and to their defects. This indeed is rather applicable to the later 
tiian the earli^ stage of architecture, and rather to continental 
than Englidi diurches. Amiens is in a far more florid style than 
Salisbury^ though a contemporary structure. The Gothic species 
of architecture is thought by some to have reached its perfection, 
considared as an object of taste, by the middle of the fourteenth 
century, or at least to have lost something of its excellence by the 
conresponding part of the next age; an effect of its early and rapid 
eultivation, since arts appear to have, like individuals, their natural 
progress and decay. Yet this seems, ,if true at all, only applicable 
to England $ since the cathedrals of Cologne and Milan, perhaps the 
most distingui^ed monuments (rfthis architecture, are both of the 
fifteenth century. The mechanical execution, at lei»t, continued 
to improve, and is so far beyond the apparent intellectual powers 
g[ those times, that some have ascribed the principal ecclesiastical 
structures to the fraternity of freemasons, depositaries of a conceal- 
ed and traditionary science. There is probably some ground for 
this opinion; and the earlier archives of that mysterious association, 
if they existed, might illustrate the prc^ess of Gothic architecture 
and perhaps reveal its origin. The remarkable change into this 
new style, that was almost contemporaneous in every part of Eu- 
rope, cannot be explained by any local circumstances, or the ca- 
pricious taste of a single nation (1). 

It would be a pleasing task to trace with satisfactory ^g^icuiuire in 
exactness the slow, and almost perhaps insensible pro- some degree pro- 
gress of agriculture and internal improvement during ^"**''* 

p. 108. In England, the earliest specimen I bave Temple charch, dedicated in 1183, are the most 

seen of pointed archeis Is In a print of St. Botolph's ancient English bnildings altogether In the Gothic 

Priory at Colchester, said by Stratt to hare been manner. 

built In mo. View of Manners, vol. i. p. 80. (i) The eorioos subject of freemasonry has nn- 

These are apertures formed by excavating the space fortunately been treated only by panegyrists or 

contained by the Intersection of semi-circular, or calumniators, both equally mendacious. I do not 

Saxon arches; which are perpetually disposed, by wish to pry into the mysteries of the craft ; but it 

way of ornament, on the outer as well as inner would be interesting to know more of their hls- 

anrface of old chorches, so as to cut each other, tory during the period when they were literally 

and eonsequently to produce the flgure of a Gothic architects. They are charged by an act of parlia- 

arch ; and if there Is na mistake in the date, they ment, 3 R. YI. c. 1., with Oxing the price of their 

are probably among the most ancient of that style labour in their annual chapters, contrary to the 

in Europe. Those at the ehnrch of St. Cross near statute of labourers, and such chapters are conse- 

Winchester are of the, reign of Stephen; and quently prohibited. This is their first persecution ; 

generally speaking, the pointed style, especially they have since undergone others, and are perhaps 

In Tanltlng, the most Important object in the con- reserved for still more. It is remarkable, that 

atmctioa of a building, is not considered as older masons were never legally Incorporated, like other 

than Henry U- The nave of Canterbury cathedral, traders ; their bond of union being stronger than 

of the erecUon of which by a French architect any charter. The article Masonry in the Encydo- 

about 1176 we hate a full MQennt in Gervase, pndia Brltanaica is worth reading. 
(Twysden, Decern Scriptores,'col. 1289.) and the 
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the latter period of the middle ages. Bu( no diligence couldreoovar 
the unrecorded history of a single Tillage ; though considerable at- 
tention has of late been paid to tiiis interesting subject by those an- 
tiquaries, who, though sometimes affecUng to despise the lights o( 
modern philosophy, are unconsciously guided by their effulgence. 
I have already adverted to the wretched condition of agriculture 
during the prevalence of feudal tenures, as well as before their ge- 
neral establishment (1 ). Yet even in the least civilized ages, there 
were not wanting partial encouragements to cultivation, and the 
ameliorating principle of human industry struggled against destruc- 
tive revolutions and barbarous disorder. The devastation of war 
from the fifth to the eleventh century rendered land the least costly 
of all gifts, though it must ever be the most truly valuable and per- 
manent. Many of the grants to monasteries, which strike us as 
enormous, were of districts absolutely wasted, which would pro- 
bably have been reclaimed by no other means. We owe the agri- 
cultural restoration of great part of Europe to the monks. They 
chose, for the sake of retirement, secluded regions which they cul- 
tivated With the labour of their hands (2). Several charters are 
extant, granted to convents, and sometimes to laymen, of lands 
which they bad recovered from a desert condition, after the ravages 
of the Saracens (3). Some districts were allotted to a body of 
Spanish colonists, who emigrated, in the reign of Louis the Debo- 
nair, in search of a Christian sovereign (4). Nor is this the only 
instance of agricultural colonies. Charlemagne transplanted part 
his conquered Saxons into Flanders, a country at that time almost 
unpeopled j and at a much later period, there was a remarkable 
reflux from the same country, or rather from Holland, to the coasts 

(1) I cannot retist the pleasure of transcribing a perlor but his sovereign." HisL of W'baller, P- i^- 

llTelf and eioquenl passage from Dr. Whitalier. Abonl a fourteenth part of this parish of 1M«"«T 

"Couid a curious observer of the present day carry was cultivated at the time of Doraesdaj. TbU 

himself nine or ten centuries back, and ranging proportion however would by no ineans bold ii 

the summit of Pendle survey the forlted vale of the counties south of Trent. 

Calder on one side, and the bolder margins of (s) " Of the Anglo-Saxon hudMindry wenuTi^ 

Ribble and Hadder on the other, instead of po- marit," says Mr. Turner, " the Domesday Surrej 

puious towns and villages, the castle, the old gives us some indication that the cuitiralioa of UK 

tower-built house, the elegant modern mansion, church lands was much superior to thatofaBT 

the artiQcIal plantation, tlie inclosed park and other order of society. They have much less vom 

pleasure ground : instead of uninterrupted incio- upon them, and less common of pasture; and wlitt 

rares which have driven sterility almost to the they had appears often In smaller and more irr** 

summit of the fells, how great must then have guUir pieces; while their meadow was more oboB- 

been the contrast, when, ranging either at a dis- dant, and in more numerous distributions." vist 

tance, or immediately beneath, his eye must have of Anglo-Saxons, vol. 11. p. 167. 

caught vast tracts of forest ground stagnating with (3) Thus, in Marca Hlspanica, Appendix, 9- "^^^ 

bog or darkened by native woods, where the wild we have a grant from Lothaire I. In 884, to « P<^ 

ox, the roe, the stag, and the wolf, had scarcely son and his brother, of lands which tlieir faUier, 

learned the supremacy of man ; when, directing ah eremo inSeptimaniAtrahens.hadposseaM(i^ 

his view to the intermediate spaces, to the wind- charter of Charlemagne. See too p. 778. andotwr 

ings of the valiies, or the expanse of plains beneath, places. Du Cange, v. Erenus, gives alio a few >•* 

he could only have distinguished a few Insulated stance . 

patches of culture, each encircling a village of (4) Du Cange, v. Aprisio. Balnze, CapitolariaJ^i- 

wretched cabins, among w hich would still be re- p. 549. They were permitted to decide petty swB 

marked one rude maosionof wood, scarcely equal among themselves, but for more importaoi out'''' 

In comfort to a modern cottage, yet then rising were to repair to tlie county-court. A liberal PO" 

proudly eminent above the rest, where the Saxon licy runs through the whole charter, soe 0<»n 

lord, surrounded by his faithful cotarii, enjoyed on the same suh)ect, Id. p. M9. 
a rude «ud solitary independence, o«oing bo su- 
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of the Baltic sea. In the twelfth century, great numbers ofDutch 
colonists settled along the whole line between the Ems and the Vis- 
tula.. They obt^ned grants of uncultivated land on condition of 
fixed rents, and were governed by their ow^n laws under magistrates 
of their own election (1). 

There cannot be a more striking proof of the low condition of 
English agriculture in the eleventh century, than is exhibited by 
Domesday book. Though almost all England had been partially 
colliyated, and we find nearly the same manors, except in the north, 
which exist at present, yet the value and extent of cultivated ground 
arc inconceivably small. With every allowance for the inaccuracies 
and partialities of those by whom that famous survey was com- 
pleteid (2), we are lost in amazement at the constant recurrence of 
two or three carucates in demesne, vrith folklands occupied by ten 
or a dozen villeins, valued altogether at forty shillings, as the return 
of a manor, which now would yield a competent income to a gen- 
tleman. If Domesday book can be considered as even approaching 
to accuracy in respect of these estimates, agriculture must certainly 
have made a very material pn^ess in the four succeeding centuries. 
Tliis however is rendered probable by other documents. Ingulfus, 
abbot of Croyland under the Conqueror, supplies an early and in- 
teresting evidence of improvement. Richard do Rules, lord of 
Deeping, be tells us, being fond of agriculture, obtained permission 
from the abbey to inclose a large portion of marsh for the purpose 
of separate pasture, excluding the Wetland by a strong dike, upon 
which he erected a town, and rendering those stagnant fons a garden 
of Eden (3). In imitation of this spirited cultivator, the inhabitants 
of Spalding, and some neighbouring villages, by a common reso- 
lution divided their marshes amongst them ; when some converting 
thenoi to tillage, some reserving them for meadow, others leaving 
them in pasture, found a rich soil for every purpose. The abbey 
of Croyland and villages in that neighbourhood followed this exam- 
|fle (4). This early instance of parochial inclosure is not to be over- 
looked in the history of social progress. By the statute of Merton, 
in the 20th of IJenry III., the lord is permitted to approve, that is 

(1) I owe th^ r«ct U) M. Heeren, Essai nir Tin- and ? aine ; bod ad Temm prettum, ncc ad Tenim 
flsence des CroiMdos, p. SS6. . An inondation in spalium nostrnm monaslcriom librabant mlteri' 
their own coantry is snpposed to hare imraedi- corditer, ptwcarentes in futurnm regis exaclioni- 
atelylprodnccd Uits emigration; but it was proliablf bus. p. 79. 1 may Just observe by the way, that 
snccesslre, and connected with political as well ingalfus giTes the plain meaning of the word Do- 
as physical causes of greater permanence. The mesday which has been disputed. The book was 
first Instrument in which they are mentioned is so called, Jie says, pro soft generalitate omnia te- 
a grant from the bishop of Hambnrg in lioo. This nementa totius terra Integra contlnente ; that Is, 
colony has affected the local usages, as well as the it was as general and conciusiTO as the last Jndg> 
denominations of things and places along the ment will be. 
northern coast of Germany. It must be presumed (S) 1 Gale xt Script, p. 77. 
that a large proportion of the emigrants were di- (4) Gommunl plebiscito Tiritim Inter se dlfise- 
Terted from agricnitore to people the commercial runt, et qnldam suas portiones agricolanles, qni« 
ciUes which grew up in the twelfth century upon dam ad foenum conserTantes, qnldam nt prIAs ad 
the coast. pastnram suomm animalium separaliter Jacere 

(t) iDgulfto tells «s that the commissioners were pcrmittentes, terram pinguem et uberum repere* 

pious enough to favour Croyland, returning lu runt. p. 9k. 
posMfsion inaocorately, both as to measurement 

11. 18 
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to inclose, the wasle lands of bis manor, proyidcd he leaye sufficient 
common of pasture (or (he freeholders. Higden, a writer who lived 
aboat the time of Richard II., says, in reference to the number of 
bydesand villa of England at the conquest, that by clearing of woods, 
and ploughing up wastes, there were many more of each in his age 
than formerly (f). And it might be easily presumed, independently 
of proof, that woods were cleared, marshes drained, and wastes 
IntNight into tillage, during the long period that the house of Pkn- 
tagenet sat on the throne. Fr(«i manmal surveys indeed and si- 
milar instruments, it appears that in some places there was nearly 
as much ground cultivated in the reign of Edward III. as at the 
present day. The condition of different counties however was very 
Cu* from being alike,and in general the northern and western parts 
of England were the most backward (2). 

The culture of arable land was very imperfect. Fleta remarics, in 
(he reign of Edwardl. ot II., that unless an acre yielded more than 
six buriiels of corn, the farmer would be a loser and the land yield 
no rent (3). And Sir John Gullum, from very minute accounts, 
has calculated that nine (ht ten bushels wore a full average crop on 
an acre of wheat. An amazing ercess of tillage aoccnnpanied, and 
partly, I suppose, produced this imperfect cultivation. InHawsted, 
for example, under Edward I., there were thurteen or fourteen 
hundred acres of arable, an^ only forty-five of meadow ground. A 
similar disproportion occurs almost invariably in every account we 
possess (4). This seems inconsistent with the low price of cattle. 
But we must recollect, that the common pasture, often the most 
extensive part of a manor, is not included, at least by any spedlic 
measurement, in these surveys. The rent of land differed of course 
materially ; six-pence an acre seems to have been about the average 
for arable land in the thirteenth century (5), though meadow was 
at double or treble that sum. But the landlords were naturally 
solicitous to augment a revenue that became more and more inade- 
quate U) their luxuries. They grew attentive to agricultural con- 
cerns, and perceived that a high rate of produce, against whidi 
their less enlightened ancestors had been used to clamour, would 
bring much more into their coffers than it took away. The expor- 
tation of corn had been absolutely prohibited. But the statute of 
the 15th Henry VI. c. 2., reciting that "on this account farmers, 
and others who use husbandry, cannot sell their corn but at a low 
price, to the great damage of the realm," permits it to be s^it any 
where but to the king's enemies, so long as the quarter of wheat 

(t) t G«Ie XT Script, p. Ml. (8) L. II. e. 8. 

(I) A good do«l off InfonDtUon ipon the former (4) CoUiub, p. 100. HO. Edt»'t Slato of Poor, etc. 

lUte of tf ricQlture will be found in Colium't Hi«- p. 48. Wliittker'e CittTen, p. 41. 888. 

lory of Htwtted. Blomefield** Norfolk it In thb (I) I infer this firom a nuaUMr oC pMMfet In 



retpectamonc the moet valiiable of oar local his- Blomefleld, CalluB, and other writers. Beane 

torlof. Sir Vrederio Eden, in the first part of his says that an acre was oflea calM SoUdata lerrc ; 

«icellent work on the poor, hu coUectad Mfeftl becaase the yeariy rent of oao on ifta Aisi imd 

interesUng facts. wasashUUig. |db. Kig. Scaac p. tl. 
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riiall not exceed 6#. Sd. in value, ot that of barley St. The price 
g( wool was fixed in the thirty-second year of the same reign at a 
minimum, below which no person was suffered to buy it, though he 
might give more (1 ) ; a proyision neither wise nor equitable, but ob- 
viously suggested by the same motive. Whether the rents of land 
were augmented in any degree through these measures, I have not 
perceived ; their great rise took place in the reign of Henry YIII., 
o^ rather afterwards (2) . The usual price of land under Edward lY. 
seems to have been t^ years' purchase (3). 

It may easily be presumed that an. English writer tu eoiidiuoii m 
can furniA very little information as to the state of J'ww^odittir. 
agricolture in foreign countries. In such works relating to France 
sts have fallen within my reach, I have found nothing satisfactory, 
and cannot pretend to determine, whether Ihe natural tendency of 
mankind to ameliorate their condition had a greater influence in 
{NTomoting agriculture, or the vices inherent in the actual order of 
jBOciety, and those public misfortunes to which that kingdom was 
exposed, in retarding it (4). The state of Italy was far dififerent ; 
the rich Lombard plains, still more fertilized by Irrigation, became 
a garden, and agriculture seems to have reached the excellence 
which it still retains. The constant warfare indeed of neighbour- 
ing cities is not very/avourable to industry $ and upon this^ account 
we might incline to place the greatest territorial improvment of 
Lfflnbardy at an aera rather posterior to that of her republican go- 
vernment i but from this it primarily S[Hrung ; and without the 
subjugation of the feudal aristocracy, and that perpetual demand 
upon the fertility of the earth which an increasing population of 
citizens produced, the valley of the Po would not have yielded more 
to human labour than it had done for several preceding centu- 
ries (5) . Though Lombardy was extremely populous in the thirteenth 
and fourteenth centuries, she exported large quantities of corn (6). 
The very curious treatise of Cresccntius exhibits the full details of 
Italian husbandry about 1300, and might afford an interesting com- 
parison to those who are acquainted with its present state. That 
state indeed in many parts of Italy displays no symptoms of decline. 
But whatever mysterious influence of soil or climate has scattered 
the seeds of death on the western regions of Tuscany had not ma- 
nifested itself in the middle ages. Among uninhabitable plains, the 
traveller is struck by the ruins, of innumerable castles and villages, 
monuments of a time when pestilence was either unfelt, or had at 
least not forbad the residence of mankind. Yolterra, whose deserted 

(1) Rdt. Part. Yol. ▼. p. fTK. (8) Rymer, I. xii. p. 804. 

(I) A 99m99 in Blsliop Utlawrt Mrmoni, loo (4) yelly and Vlllarel scarcely mention the sab- 

often quoted to require repelltlon, sliews lliat land jg^l ; and Le Grand merely tells i|s tbat it waa on- 

was moch vnderlet about the end of the fifteenth ^j^eiy neglected ; but the details of such an art 

century. His falher, he says, liept half a down g^^^ ,„ jts state of neglect might be Interesting, 

husbandmen, and millied thirty cows, on a farm „ . , m , .. 

of ibfe* Of four pounds a yea». It Is not surpris- ^^i Muratorl, Olssert. si. 

ing ttaat be UY«d aiplentifdlly at kla iob de«crlbes. (6) Denina, 1. xl. c. 7. 
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walls look down upon that tainted solitude, was once a small bnt 
free republic ; Siena, round whom, though less depopulated, the 
maUgnant influence hovers, was once almost the rival of FIcMrence. 
So melandKdy and apparently irresistible a decline of culture and 
population through physical causes, as seems to have gradually 
overquread alarge portion of Italy , has not perhaps been experienced 
in any other part of Europe, unless we except Iceland. 

^^^^j^^^j^ The Italians of the fourteenth century seem to have 
paid someattention to an art, of which, both as related 
to cultivation and to architecture, our own forefathers were almost 
entirely ignorant. Grescentius dilates upon horticulture, and gires 
a pretty long list of herbs both esculent and medicinal (1 ) . His no- 
tions sboai the ornamental department are rather beyond what we 
should expect, and I do not know that his scheme of a Oower-gardea 
could be much amended. His general arrangements, which are mi- 
nutely detailed with evident fondness for the subject, would of 
course ai^ar too formal at present; yet less so than those of sab- 
sequent times; and though acquainted with what is called tbe 
tq>iary art, that of training or cutting trees into regular figures, he 
dcMBs not seem to run into its extravagance. Regular gardens, 
according to Paulmy, were not made in France till the sixteenth 
or seventeenth century (2) ; yet one is said to have existed at (he 
Louvre, of much older construction (3). England, I beh'ere, had 
nothing of the ornamental kind, unless H were some trees regularly 
disposed in the orchard of a monastery. Even the common horti- 
cultural art tor culinary purposes, though not entirely neglected^ 
since the produce of gardens is .sometimes mentioned in ancient 
deeds, had not been cultivated with much attention (4). The escu- 
lent vegetables now most in use were introduced in the reign of 
Elizabeth, and some sorts a great deal later. 
chuigv in Taine I should Icavc this Slight survey of oeconomical 

or money, history Still morc imperfect, were I to make no ob- 
servation on the relative values of money. Without something 
like precision in our notions upon this subject, every statisticri 
inquiry becomes a source of confusion and error. But conside- 
rable difficulties attend the discussion. These arise principally 
from two causes; the inaccuracy or partial representations of his- 
torical vmters, on whom we arc accustomed too implicitly to rely, 
and the change of manners, which renders a certain command 
over articles of purchase less adequate to our wants than it was 
in fomier ages. 

The first of these difficulties is capable of being removed by a 
circumspect use of authorities. When this part of statistical his- 
tqtj began to excite attention, which was hardly perhaps before 

(«) T. Ui. p. 141.; t. ml. p. SM. (*) E^t sitto Of Poor, Tol. I. p. M- 
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tbc puMication of Bishop Fleetwoods Cbronicon Preciosam, so 
few authentic documents had been published with respect to prices, 
that inquirers were glad to have recourse to historians, even when 
not contemporary, for such facts as they had thought fit to record. 
But these historians were sometimes too distant from the times ^ 
concerning which they wrote, and too careless in their general 
character, to merit much regard ; and even when contemporary^ 
were often credulous, remote firom the concerns of the world, and, 
at the best, more apt to register some extracHrdinary phenomenon 
of scarcity or cheapness, than the average rate of pecuniary deal- 
ings. The one ought, in my opinion, to be absolutely rejected as 
testimonies, the other to be sparingly imd diflBdently admitted (1). 
For it is no longer necessary to lean upon, such uncertain witnesses. 
During the last century a very laudtd)le industry has been shewn 
by antiquaries in the publication of account-books belonging to 
fvivate persons, registers of expenses in convents, returns of mar- 
kets, valuations of.goods, tavern-bills, and in short every document, 
however trifling in itself, by which this important subject can be 
illustrated. A sufficient number of such authorities, proving the 
ordinary tenour of prices, rather than any remarkable deviations 
from it, are the true basis of a table, by which all changes in the 
yidue of money should be measured. I have little doubt but that 
such a table might be constructed from the data we possess, with 
tolerable exactness, sufficient at least to supersede one often quoted 
by political oeconomists, but which appears to be founded upon 
very superficial and erroneous inquiries (2). 

It is by no means required that I should here offer such a table 
of values, which, as to every country except England, 1 have no 
means of constructing, and which, even as to England, would be 
subject to many difficulties. But a reader unaccustomed to these 
investigations, ought to have some assistance in cx)mparing the 
prices of ancient times with those of his own. I will therefore, 
without attempting to ascend very high, for we have really no suf- 

(1) Sir F. Eden, whose Uble of prices, thouf h sappose that his text was corrupt, or reject It as ao 

capable of some improrement, is perhaps the best absurd exaf geratlon. Bat, in fact, the author has, 

that has appeared, would, I think, hare acted throufh haste, mlsUkenS*. 8d. for 61. 8s., as will 

better, by omitting all references to mere hUto- appear by referriuf to his own table of prices, 

rians, and relyinf enUrely on regular documenU. where it is set down rightly. It is observed by 

I do not however Include local histories, snch as Mr. Macpherson. a Tery competent Judge, that the 

the Annals of Dunstaple, when they record the arithmeUcal sUtemenU of the best historians of 

Market-prices of their neighbourhood, in respect the middle ages are seldom correct, owing partly 

of which the book lasl-menUoned Is almost In the to their neglect of examinaUon, and parUy to 

nature of a regteter. Dr. WhiUker remarks the blunders of tianscribers. Annals of Commerce. 

Inexactness of Stowe, who says that wheat sold in toI. i. p. 4t3. 

London, A. D. 1514, at Ms. a quarter ; whereas it (J) The table of comparaUve values by Sir George 

appears to have been at 9s. in Lancashire, where Sfanckburgh (Phllosoph. Transact, for 1798, p. 198.) 

It was always dearer than in the metropolis. Hist, is strangely Incompatible with f very result to which 

•f Wballey, p. 97. It Is an odd mistake, into which my own reading has led me. It Is the hasty at- 

Sir F. Eden has fallen, when he asserU and argues tempt of a man accustomed to dllTerent studies ; 

on the supposition, that the price of wheat lluo- and one can neither pardon the presumption of 

tuated, in the thirteenth century, from 1«. to 6/. obtruding such a slovenly performance on a sub- 

U. a quarter, v. I. p. 18. Certainly, if any chro- Ject where the utmost diligence was required, nor 

nieler had menUoned such a price as the latter, the aCTectation with which he apologizes for '* dt- 

•quivalent to ISO/, at present, we aliould cither scending from the dignity of philosophy." 
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flcient data as to the period iminodiately sttbtequent to the con- 
quest, much less that which preceded, endeavour at a sort of ap- 
proximation for the thirteenth and fifteenth centuries. In the 
reigns of Henry III. and Edward I., previously to the first de* 
basement of the coin by the hitter in 1301, the ordinary price of s 
quarter of wheat appears to have been about four shillings, and 
that of barley and oats in proportim* A sheep was rather sold 
high at a shilling, and an ox might be reckoned at ten or tw^e^l). 
The value of cattle is) of course dependent upon their breed and 
condition ; and we have unluckily no early account of butclHir'a 
meat ; but we can hardly take a less multiple than about thirty for 
animal food, and eighteen or twenty for com, in order to bring the 
prices of the thirteenth century to a level with those of the present 
day (2) . Combining the two, and setting the comparative deamess 
of cloth against the cheapness of ttiel and many other articles, ire 
may perhaps consider any given sum under Henry III. and Ed- 
ward I. as equivalent in general command over commodities to 
about twenty-four or twenty-five times their nominal vahieat 
present. Under Henry VI. the coin haid lost one-third of its weight 
in silver, which caused a proportional increase of money prices (3); 
but, so fhr as I can perceive, there had been no diminution in the 
value of that metal. We have not much information as to the fer- 
tility of the mines which supplied Europe during the middle ages; 
but it is probable that the drain of silver towards the East, j(Ml 
to the ostentatious splendour of courts, nught fally absorb the 
usual produce. By the statute 15 H. YI. c. a. the price np to 
which wheat might be exported is fixed at 6a. Sd.^ a point no 
doubt above the average ; and the private documents of that period, 
which are sufficiently numerous, lead to a similar result (4). 

(1) Blomefltld's mitory of Norfolk, ud Sir |. jnorf grtdatl enhtneeinent of noaifltl priMt in 

Cullom's of Hawsted, famish several pieces even England seems to have prevented any strong ma- 

at this early period. Moat of them are coUected nlftetations of a similar spirit at the sncoestire n- 

by Sir F. Edeo. Flelt reckons foor shlUinn the ductions in valae which the coin experienced from 

averasre price of a quarter of wheat In his time, the year ISOO. The connexion however betweea 

I. ii. c. 84. This writer has a diarression on af ri- commodities and silver was well understood. 

cnltqre, whence however less Is to be collected Wykes, an annalist of Edward I.'s age, ^^ <" 

than we should expect. that the Jews clipped our coin, till It ret«taeil 

(1) The floctnaUons of priee have nnftortiiiatety hardly half Us due weight the elVoct of whleh f v 

been so great of late years, that It Is almost as dif- a general enhancement of prices, and declloe ol 

ncnlt to determine one side of onr equation as the foreign trade : Heroatores transmarlnl cum n'r^- 

othtr. Any reader, however, has it in his power uionils suls regnnm Anglln mInAs lollto fr«q*«* 

to correct my proportions, and adopt a greater or tabant necnon qu6d omnlmoda venallaB g«wi» 

less raoltiple. according to his own estimate of tncomparablliter solito fnerant cariora. I ^ 

current prices, or the changes that may take place xv Script, p. t07. Another chronicler of »!>• »•■• 

from the time when this Is written [1816] . age complains of bad foreign money, alloyed wHi| 

(8) I have sometimes been surprised at the ftadllly copper; neo erat In quatnor aut qulnqne «"* 

with which prices adjusted themselves to the qnan- pondus nnins denarii argenll EratqneP««»" 

tity of sliver contained In the cnrrent coin, In ages mum sncnlnm pro tail monetA, et fleb«ni«oo»"' 

which appear too ignorant and too little commer- tatlones pinrimn in empUone et vendltlooe reriw. 

eial for the application of this mercantile principle. Edward, as the historian Informs as, hooRl'''" 

But the extensive dealings of the Jewish and Lom- this bad money at a rate below Us ralne, In order 

bard usurers, who had many debtors inahnostall td make a profit; and fined lome persons fW 

parts of the country, wonld of Itself introduce a interiered with his traffic. W. nvmiaftoiri, » 

knowledge, that silver, not its stamp, was the ann. It99. , 

toeasnre of valne. I have mentioned in another (*) These will chiefly be found la SrF. Bdw* 

place (vol. 1. p. 117.) the heavy discontents exdled table of prices ; the following may be added W» 

\»Ti this deNMB^Bi Of die win in Fninc* , but the He |Mjmiik-|»9oi( of a cpuwit })9m^ »♦»• ^ 
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Sixteen wiH be i )ptGpet nmlUple, when we would bring the ge- 
neral value of money in this reign to our present standard (1). 

But after ascertaining the iHrop(»rtional values of money at diffe- 
rent periods by a comparison of the prices in several of the chief 
articles of eiqpenditure, whidi is the only fair process, we shall 
sometimes be surprised at incidental facts of this chss whidi seem 
irreducible to any rule. These diflBculties arise not so mudi from 
the relative scardty of particular commodities, which it is for the 
most part easy to explain, as from the change in manners and in the 
usual mode of living. We have reached in this age so high a pitch 
of luxury, that we can hardly believe or comprehend the frugality 
of anciait times ; and have in general formed mistaken notions as to 
the habits of expenditure which then prevailed. Accustomed to 
judge of feudal and chivalrous ages by works of fiction, or by histo- 
rians who embellished their writings with accounts of occasional 
festivals and tournaments, and sometimes inattentive enough to 
transfer the manners of the seventeenth to the fourteenth century, 
we are not at all aware of the usual simplicity with which the 
gentry lived under Edward I. or even Henry YI. They drank 
little wine ; they had no foreign luxuries ; they rarely or never 
kept male servants, except for husbandry ; their horses, as we may 
guess by the price, were indifferent ; they sddom travelled beyond 
their county. And even their hospitality must have been greatly 
limited, if tfie value of manors were really no greater than we find 
it in many surveys. Twenty-four seems a suflScient multiple when 
we would raise a sum mentioned by a writer under Edward I. to 
the same real value expressed in our present money, but an income 
of 10/. or 20/. was reckoned a competent estate for a gentleman ; at 
least the lord of a single mancMr Would seldom have enjoyed mote. 
A knight who possessed 150^ per annum passed for extremely 



14SS. WhMt taried from k$. to ««.— btriey from ts tnd W. ThiM prieM do nol always afree witk 

8s. 2d. to 4s. lOd.— oats from Is. 8d. to Ss. id.~ those sUen In Other dootmeoU of eqnal aothoritf 

oxen from lis. to 16s.— sheep from is. Id to Is. In the sane period ; Irot the value of proTMou 

4d.— butter S/4 d. per Ih.-ef n twentr-are for Id. Taried In different countries, and sUU more to l» 

—cheese l/t d. per lb. Unsdowne HS3. toI. 1. no. different seasons of the year. 

(1) I Insert the followlnf comparatlTe table of English money from Sir Frederick Eden. Hie «■!!, 
or present Talue, refers of coarse to that of the shUUnf before the lut eoloagt, whkh radiMd It. 
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rich(1). Yot this was not equal in command over commodiiics 
to 4000^ at present. But this income was comparatively free from 
taxation, and its expenditorc lightened by the services of his vil- 
leins. Sudi a petson however must have been among the most 
opulent of country gentlemen. Sir John Fortescue speaks of five 
pounds a year as '^ a fair living for a yeoman/' a class of whom be 
is not at aU inclined to diminish the importance (2). So, when Sir 
William Drury, one of the richest men in Suffolk, bequeaths 
in 1493 fifty marks to each of his daughters, we must not imagine 
that this was of greater value than four or five hundred pooods at 
this day, but remark the family pride, and want of ready money, 
which induced country gentlemen to leave their younger children 
in poverty (3). Or, if we read that the expense of a scholar at the 
university in 1514 was but five pounds annually, we should err in 
supposing that he had the liberal accommodation which the present 
age deems indispensable, but consider how much could be sdDforded 
for about sixty pounds, which will be not far from the proportion. 
And what would a modern lawyer say to the following entry in the 
diurchwarden's accounts of St. Margaret, Westminster, for 1476 : 
^^ Also paid to Roger Fylpott, learned in the law, for his counsel 
giving, 3«. Sd.^ with four-pence for his dinner (4)?" Though fifteen 
limes the fee might not seem altogether inadequate at present, five 
shillings would hardly furnish the table of a barrister, even if the 
fastidiousness of our mann^^s would admit of his accepting sach a 
dole. But this fastidiousness, which considers certain kinds of re- 
muneration degrading to a man of liberal condition, did not prevail 
in those simple ages. It would seem rather strange that a jonng 
lady should learn needlework and good breeding in a family of su- 
perior rank, paying for her board ; yet such was the laudable custom 
of Uie fifteenth and even sixteenth centuries, as we perceive by the 
Pasion Letters, and even later authorities (5). 
uboaren bet- There is one very unpleasing remark which every 
tM p«id tbta tt one*who attends to the subject of prices will be induced 
^••"*' to make, that the labouring classes, especially those 

engaged in agriculture, were better provided ynih the means of 
subsistence in the reign of Edward III. or of Henry VI. than they 
are at present. In the fourteenth century. Sir Joim Cullum ob- 
serves, a harvest man had four-pence a day, which enabled him in 
a week to buy a coomb of wheat ; but to buy a coomb of wheat, a 
man must now (1784) work ten or twelve days (6). So, under 

(1) Maepherson's Anntlfl. p. 414. from MaU. ParU. tiiis commensurate to tbe present Talne ot "^f^J^ 

(I) Difltereuce ot Umiled and Absolnte Monarchy, Bat an ingenions friend sofgested, what I do noi 

f . 1». qaestion Is the case, that this was one of nit"»l 

(S) Htst. of Hawsted. p. 141. letters addressed to the adherents of Warwick, u 

(4) NlchoU's IllustraUons, p. J. One fact of this order to raise by their contribntlonsaconsWertf"" 

class did, I own, starter me. Tbe great earl of som. It Is cnrions. In this light, as an iUastraUos 

Warwick writes to a priTate gentleman, Sir Tho- of manners. 

Mas Tndenham, begging the loan of ten or twenty (8) Paston Letters, toI. i. p. 844. CvmtaD'Biuw' 

poinds to make up a sum be had to pay. Paston tted,p. 18f. 

Litters, vol. i. p. 84. What way sbtU we make ((t) Hist, of Hawsted, p. tt8. 
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Henry YI., if meat was at a farthing: and Mf the poand, which I 
suppose was aboat the truth, a labourer earning three-pence a day, 
or eighteen-pcnce in the week, could buy a bushel of wheat, at six 
shillings the quarter, and twenty-four pounds of meat (or his family. 
A labourer at present, earning twelve shillings a week, can only 
buy half a bushel of wheat, at eighty shillings the quarter, and 
twelve pounds of meat at seven-pence. Several acts of parliament 
regulate the wages that might be paid to labourers of different 
kmds. Thus the statute of labourers in 1350, fixed the wages of 
reapers during harvest at three-pence a day without diet, equal to 
fiveshUlings at present ; that of 23. H. YI. c. 12. in 1444, fixed the 
reapers' wages at five-pence, and those of common workmen in 
building at 3^^., equal to 65. Sd. and 45. Sd. ; that of 11. H. YII. 
c. 22. in 1496, leaves the wages of labourers in harvest as before, 
but rather increases those of ordinary workmen. The yearly 
wages of a diief hind or shepherd by the act of 1444 were 1/. 4*., 
equivalent to about 20/.; those of a common servant in husbandry, 
185. 4d. with meat and drink; they were somewhat augmented by 
the statute of 1496 (1). Yet, although these wages are regulated as 
a maximum by acts of parliament, which may naturally be sup- 
posed to have had a view rather towards diminishing than enhancing 
the current rate, I am not fully convinced that they were not 
rather beyond it ; private accounts at least do not always correspond 
with these statutable prices (2). And it is necessary to remember, 
that the uncertainty of employment, natural to so imperfect a state 
of husbandry, must have diminished the labourers' means of sub- 
sistence. Extreme dearth, not more owing to adverse seasons than 
to improvident consumption, was frequently endured (3). But 
after every allowance of this kind, I should find it difficult to resist 
the conclusion, that however the labourer has derived benefit from 
the cheapness of manufactured commodities, and (rom many inven- 
tions of common utility, he is much inferior in ability to support a 
family to his ancestors three or four centuries ago. I know not 
why some have supposed that meat was a luxury seldcxn obtained 
by the labourer. Doubtless he could not have procured as much 
as he pleased. But, from the greater cheapness of cattle, as com- 
pared with corn, it seems to follow, that a more considerable por- 
tion of his ordinary diet consisted of animal food than at present. 
It was remarked by Sir John Fortescue, that the English lived far 
more upon animal diet than their rivals tlie French ; and it was 

(]} See these rates more at length in Eden's SUte materially above the average rate of agrienllural 

of the Poor, toU I. p. 8f. etc. labour, Is less so than some of the slalules woold 

(2) In the Archaeologia, vol. xrtli. p. Ml., we lead ns to expect. Other facts moy be found of a 

hare a ballifTs accoant of expenses In 1887, where similar nature. 

Uappearsthat a ploughman had six-pence a week, (8) See that singular book, Piers Plowman's 

and Ave shillings a year, with an allowance of Vision, p. 145. (Whitaker's edilion,) for Iho dlf- 

diet; which seems to have been only pottage, fercat modes of living, before and after Ihfi har- 

These wages are certainly not more than fifteen vest. The passage may be found In Ellin's Specl- 

thiUings a week in present value ; which, though mens, vol. i. p. isi. 
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natural t6 ascijtK^ their saperior strength and coarage to thb 
cause (1 ). I should feci much satisfaction in being conTinced that 
no deterioration in the state of the labouring classes has really 
taken place; yet it cannot, I think, appear extraordinary to those 
who reflect, that the \vhole population of England, in the year 
1377, did not much exceed 2,300,000 souls, about one fifth of the 
results upon the last enumeration, an increase with whidi that 
of the fruits of the earth cannot he supposed to have kept an eveo 
pace (2). 

improTement '^^ sccoud hcad to which I referred the improve- 
in tke moral chin mcnts of Europcau society in the latter period of the 
racter of Europe, j^j^j^ ^^g^^ oomprcheuds scvcral changes, not always 
connected with eadi other, which contributed to inspire a more 
devated tone of moral sentiment, or at least to restrain the com- 
mission of crimes. But the general effect of these upon the hmnaD 
character is neither so distinctly to be traced, nor can it be arranged 
with so much attention to chronology, as the progress of commer- 
cial wealth, or of the arts that depend upon it. We cannot from 
any past experience indulge the pleasing vision of a constant and 
parallel relation between the moral and intellectual energies, the 
virtues and the civilization of mankind. Nor is any problem con- 
nected with philosophical history more difficult than to compare 
the relative characters of different generations, especially if we in- 
clude a large geographical surface in our estimate. Refinement 
has its evils as well as barbarism ; the virtues that elevate a nation 
in one century pass in the next to a different region ; vice changes 
its form without losing its essence ; the marked features of indifi- 
dual character stimd out in relief from the surface of history, and 
mislead our judgment as to the general course of manners; while 
political- revolutions and a bad constitution 6( government may 
always undermine or subvert the improvements to which more 
favourable circumstances have contributed. In comparing, there- 
fore, the fifteenth with the twelfth century, no one would deny the 
vast increase of navigation and manufactures, the superiw refine- 
ment of manners, the greater difiiision of literature. But should I 
assert that man had raised himself in the latter period above the 
moral degradation of a more barbarous age, I might be met by the 
question, whether history bears witness to any greater excesses of 
rapine and inhumanity than in the wars of France and England 
under Charles VII., or whether the rough patriotism and fervid 
passions of the Lombard in the twelfth century were not better 

(1) Fortescue'8 Difference between Aba. and LIm. (t) Besides the books to which I haTe ocaJJ* 

Monarchy, p. 19. The passages In Fortescue, which aMy referred, Mr. Ellis's Specimens of EJP»» 

bear on his favourite theme, the liberty andconse- Poetry, toI. I. chap. IS., contain a short al|T»- 

qnent happiness of the English, are Tery Impor- ston, bni from well-selected materiali, on ^ 

tant, and triumphantly refbte those superflclal prlrate life of the English In the middling «>* 

writers who would make as beltere that they were lower raql^f aboQt the flfteentb centorr. 

a Mt Qf beggarly ilaves. ' 
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(tum the systentatic irekdierj of their serrile descendants thret 
hundred years afterwards. The propc^ition must therefore be 
greatly limited ; yet we can scarcely hesitate to admit, upon a com* 
prdiensive view, that there were several changes during the fomr . 
last of the middle ages, which must naturally have tended to pro- 
duce, and some of which did unequivocally produce, a meli(M«ting 
effect, within the qphere of their operation, upon the moral cha* 
racter of society. 

The first and perhaps the most important of these, sientioB ot th« 
was the gradual elevation of those whom unjust sys- ^^^^ '«*•• 
terns of polity had long depressed ; of the people itself, as opposed 
to the small number of rich and noble by the abolition or desuetude 
of domestic and prsedial s^vitnde, and by the privileges extended 
to corporate towns. The condition of slavery is indeed perfectly 
consistent with the observance of moral obligations ; yet reason and 
experience will justify the sentence of Homer, that he who loses his 
liberty loses half his virtue. Those who have acquired, or may 
hope to acquire, property of their own, arc most likely to respect 
that of others ; those whom law protects as a parent are most 
willing to yield her a filial obedience ; those who have mudi to 
gain by the good-will of their fiellow-citizens are most interested 
in the preservation of an honourable character. I have been 
led, in different parts of the [n*esent work, to consider these 
great revoluttons in the order of society under other relattons 
than that of their moral efficacy; and it will therefore be unne- 
cessary to dwell upon them ; especially as this eflBcacy is indeter- 
minate, though, I think, unquestionable, and rather to be inf^red 
ttGm general reflections, than capable of much illustration by 
specific facts. 

We may reckon, in the next place, among the causes 
of moral improvement, a more regular administration 
of justice according to fixed laws, and a more eflectual police. Whe- 
ther the courts of judicature were guided by the feudal customs or 
the Roman law, it was necessary for them to resolve litigated ques- 
tions with precision and uniformity* Hence a more distinct theory 
of justice and good faith was gradually aj^rehended ; and the moral 
sentiments of mankind were corrected, as on such subjects they often 
require to be, by clearer and better grounded inferences of reason- 
ing. Again, though it cannot be said that lawless rapine was per- 
fectly restrained even at the end of the fifteenth century, a sensible 
amendment had been every where experienced. Private warfare, 
the licensed robbery of feudal manners, had been subjectedlo so 
many mortifications by the kings of France, and especially by St. 
Louis, that it can hardly be traced beyond the fourteenth century. 
In Germany and Spain it lasted longer ; but the various associations 
for maintaining tranquillity in the former country bad considerably 
diminished its violence before the great national measure of public 
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peace adopted under Maximilian (1). Acts of outrage committed 
by powerful men became less frequent as the executive goyernmeDt 
acquired more strei^th to chastise them. We read that St. Loois, 
the best of French kings, imposed a, fine upon the lord of Yernon 
for permitting a merchant to he robbed in his territory between 
sunrise and sunset. For by the customary law, though in general 
ill observed, the lord was bound to keep the roads free from de- 
predators in the day-time, in consideration of the toll be received 
from passengers (2) . The same prince was with diCBculty prevented 
from passing a capital sentence on Enguerrand de Coucy, a baron 
of France, for a murder (3). Charles the Fair actually pot to death 
a nobleman of Languedoc for a series of robberies, notwithstanding 
the intercession of the provincial nobility (4) . The towns established 
a police of their own for internal security, and rendered themselves 
formidable to neighbouring plunderers. Finally, though not before 
the reign of Louis XI., an armed force was established for the 
preservation of police (5). Various means were adopted in England 
to prevent robberies, which indeed were not so frequently per- 
petrated, as they were on the Continent, by men of high condition. 
None of these perhaps had so much efficacy as the frequent sessions 
of judges under conmiissions of gacd delivery. But the spirit of 
this country has never brooked that coercive police which cannot 
exist without breaking in upon personal liberty by irksiune regu- 
lations, and discretionary exercise of power ; the sure instrmnent 
of tyranny, which renders civil privileges at once nugatory and m- 
secure, and by which we should dearly purchase some real beneits 
connected with its slavish discipline. 
, „ . I have some difBculty in adverting to another source 

Rellflous sects. . - . T j . <« . . « ^i -.4k 

of moral improvement durmg this period, the grow 
of religious opinions adverse to those of the estabh^ed church, both 
on account of its great obscurity, and because many of these here- 
sies were mixed up with an excessive fanaticism. But they fixed 
themsdves so deeply in the hearts of the inferior and more numerous 
classes, they bore, generally speaking, so immediate a relation to 
the state of manners, and they illustrate so mudi that more visible 
and eminent revolution which ultimately arose out of them in the 

(1) Beifdes the German historians, see Do Cange, insr to police form a part, though rather a sotll^r 

T. Ganerblnm, for the confederacies in the empire, part than we shonld expect from the title, of u 

and Hermtndatum for those in Castile. These ap- Immense worlc, replete with miscellaneous Inio^ 

pear to have heen merely Toluntary associations, mation, by Delamare, Trail6 do la Police, ^ J^*^- 

and perhaps directed as much towards the preren- in folio. A sketch of them may bo found laVeUji 

Uou of robbery, as of what is strictly called pri- t. t. p. S49.; t. xriii. p. 437. 

Tate \»ar. But no roan can easily distinguish (8) Velly, t. t. p. 162., where this fncldenlbtoW 

otTensive war from robbery except by its scale ; in an interesUng manner from William de Ntnf^ 

and where this was so considerably reduced, the Boulainviliiers has taken an extraordinary tw* 

two modes of injury almost coincide. In Aragon, of the king's behaviour. Hist, de I'Aaciea Gootm*- 

therc was a distinct institution for the maintenance noment, t. it. p. S6. In his eyes princes and F" 

of peace, the kingdom being divided into unions or beians were made to be the slaves of s f^^' 

Jantas, with a chief oflicer, called Suprajunctarius, aristocracy, 

at their head. Dn Caoge, v. Juucla. (4) Velly, t. vlii. p. I3i. 

(1) Henanlt, Abr^g6 Chronol., k Tan 1SS5. The (5) Id. t. xviii. p. 437. 

Institutions of Louis IX. ftud bis successors relat- .. . ' 
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sixteenth century, that I must reckon these among the most inle- 
resting phsenomena in the progress of European society. 

Many ages elapsed, during which no remarkable instance occurs 
of a popular deviation from the prescribed line of belief j and pious 
Catholics console themselves by reflecting that their forefathers, in 
those times of ignorance, slept at least the sleep of orthodoxy, and 
that their darkness was interrupted by no false lights of human rea- 
soning (1). But from the twelfth century this can no longer be their 
boast. An inundation of heresy broke in that age upon the church, 
which no persecution was able thoroughly to repress, till it finally 
overspread half the surface of Europe. Of this religious innovation 
we must seek the commencement in a different part of the globe. 
The Manicheans afford an eminent example of that durable attach- 
ment to a traditional creed, which so many ancient sects, especially 
in the East, have cherished through the vicissitudes of ages, in spite 
oi persecution and contempt. Their plausible and widely extended 
system had been in early times connected with the name of Chris- 
tianity, however incompatible with its doctrines and its history. 
After a 4)retty long obscurity, the Manichean theory revived with 
some modification in the western parts of Armenia, and was pro- 
pagated in the eighth and ninth centuries by a sect denominated 
Paulicians. Their tenets are not to be collected with absolute cer- 
tainty from the mouths of their adversaries, and no apology of their 
own survives. There seems however to be sufficient evidence that 
the Paulicians, though professing to acknowledge and even to study 
the apostolical writings, ascribed the creation of the world to an evil 
deity, whom they suppose also to be the author of the Jewish law, 
and consequently rejected all the Old Testament. Believing, with 
the ancient Gnostics, that our Saviour was clothed on earth with 
an impassive celestial body, they denied the reality of his death and 
resurrection (2). These errors exposed them to a long and cruel 

(1) Flenry, troisi^me DiKOurs fur l'HI«t. EccWs. ^tLTup i^ct/pfltTioc, th« author of that which U 

(J) The most anthentic account of the Paulicians to come. t. They refused to worship the Virgin, 

Is found In a little treatise of Petrus Siculns, who and asserted that Christ brought his body from 

lived about 870, under Basil the Macedonian. He Hearen. 8. They rejected the Lord's Sapper . 

had been employed on an embassy to Tephrico, ♦• And the adoration of the cross. 8. They denied 

the principal town of these heretics, so that he the authority of the Old Testament, but admitted 

might easily be well Informed ; and, though he the New, except the epistles of St. Peter, and, 

Is suflBciently bigoted, I do not see any reason to perhaps, the Apocalypse. 6. They did not acknow- 

question the general truth of his testimony, espe- ledge the order of priests, 

eially as It utiles so well with what we learn of There seems erery reason to suppose, that the 

the predecessors and snccessors of the Paulicians. Paulicians, notwithstanding their mistakes, were 

They had rejected several of the Manichean doc- endowed with sincere and zealous piety, and stu- 

trlnes, those, J believe, which were borrowed dious of the Scriptures. A Paullclan woman asked 

from the Oriental, Gnostic, and Cabbalistic phllo- « lonng man If he had read the Gospels : he re- 

sophy of emanation ; and therefore readily con- PHed, that laymen were not permitted to do so, 

demned Manes, ^/>o9«/^»c ATA9f,MfltTifot/« but only the clergy : quk i^tr*? j5^«r toic 

MatvHTflt. Bat they retained hb oaplUl errors, *6^A*»*oic o</ai toi/t* Aia,ytvuTxny, u f^n 

so far as regarded the principle of dualism, which *Toi( Itftua-t //ovoc. p.S7. A curious proof that 

he had taken from Zerdusht's religion, and the con- the Scriptures were already forbidden In the Greek 

sequences he had derived from, It. Petrus Siculns church, which, I am Inclined to believe, notwith- 

ennmerates six Paullclan heresies. 1. They main- standing the leniency with which Protestant wri- 

taiaed the existence of two deiUes, the one evil, !«„ have treated It, was always more corrupt and 

ami the creator of thit world, the other food, called more lotolenuit than the Latin. 



m 



STATE OF EUHOPE 



[oup.a. 



pcrsecutiOD, during which a colony of exiles was planted by one of 
the Greek emperors in Bulgaria (1). From this settlement they si- 
lently promulgated their IM anichean creed over the western regions 
of Christendom. A large part of the commerce of those couatries 
with Constantinople was carried on for several centuries by the 
channel of the Danube. This opened an inunediate intercourse 
with the Paulicians, who may be traced up that river throogh 
Hungary and Bavaria, or sometimes taldng the route of Lombardy 
into Switzerland and France (2) . In the last country, and especially 
In its southern and eastern provinces, they became conspicwNis 
undOT a variety of names; such as Catharists, Picards, Paterins, 
but above all, Albigenses. It is beyond a doubt that many of these 
sectaries owed their origin to the Paulidans; the appellation of 
Bulgarians was distinctively bestowed upon them ; and, acc(M^ 
to some writers, they acknowledged a primate or patriaixh resident 
in that country (3j* The tenets ascribed to them by all contempo- 
rary authorities coincide so remarkably with tho«e held by the 
Paulicians, and in earlier times by the Manicheans, that I do not 
see how we can reasonably deny what is confirmed by separate and 
uncontradicted testimonies, and contains no intrinsic want of pro- 
bability (4)* 



(1) GIUmb. c. 84. Thif ebaptor of the hlttorian 
of the Decline and Fall upon the Paullciauf appears 
to be tcearate, as well as Inminous, and is at least 
far soperior to any modem voric on the subject. 

(t) It is generally agreed, that the Manicheans 
from Bnlgarla did oot penetrate into the west of 
Europe before the year 1000 ; and they seem to 
have heen in snail numbers till about tlM. We 
find them, however, early in the elerenth century. 
Under the reign of Robert in 1007 seferal heretics 
were burned at Orleans for tenets which are re- 
presented as Manlchean. Yelly, t. ii. p. 307. These 
are said to have been imported from Italy; and the 
heresy began to strilce root in that country about 
the same time. Mnrateri, Dissert. 60. (AnUchitii 
Italiane, t. Hi. p. 804.) The Italian Manicheans 
were generally called Paterini, the meaning of 
which word has nerer I>een explained. We And a 
few traces of them in France at this time ; but 
about the beginning of the twelfth century. Gull- 
bert, bishop of Soissons, descrilMS the heretics of 
that city, who denied the reality of the death and 
resurrection of Jesus Christ, and rejected the sa- 
craments. Hist. Lill^raire de la France, t. x. p. 411. 
Before the middle of that age, the Cathari, Henri- 
oians, Petrobussians, and others appear, and the 
new opinions attracted unirersal notice. Some of 
these sectaries, however, were not Manicheans. 
Mosheim, vol. iii.p. Ii6. 

The acts of the Inqaislti^ of Toulouse, publish- 
ed by Limboreh, from an ancient manuscript, 
(stolen, as I presume, though certainly not by 
himself, ont of the archives of that city,) contain 
many additional proofs that the Albigenses held 
the Manichean doctrine. Limboreh himself will 
guide the reader to the principal passages, p. 80. 
In fact, the proof of Manicheism among the here- 
tics of the twelfth century is so strong, (for I have 
confined myself to those of l^anguedoc, and could 
easily have brought other testimony as to the Ca- 
thari,) that I should sever baT« thought of arguing 



the point, but for the confidence of some modem 
ecclesiastical writers. What can we think or or 
who says, •♦ It was not unusual to stigmatUj tei 
sects with the odious name of Manichees, tiown 
/ know no evidence that there were loy r«ai i*; 
mains of that ancient sect in the tweUtb ceotnn- 
Miiner's History of the Charch. vol. W- P-^' 
Though this writer was by no mewis lej»» 
enough fbr the task he undertook, he co"^" "^ 
be ignoient of facU related by Mosheim and otwr 
common historians. „,. , 

I will only add, In order to obviate caTfllW. 
that I use the word Albigenses for the «*'»'**■ 
sects, without pretending to assert, that th«r doc- 
trines prevaUed more in the nelghbourllood of *«» 
than elsewhere. The main position Is, thatt iiri" 
part of the Languedoclan heretics against ^wm 
the crusade was directed had imbibed the PWJ 
cian opinions. If any one chnses rather to »' 
them CatharisU, it will not be material. 

(8) Mat. Paris, p. S67. (A. D. IMS.) Citci «» 
istos, hnretici Albigenses constituemnt »^^ 
papam in flnibus Bulgarorum. Croatia, ct w"JJ 
tin, nomine Bartholomeum, etc. We are a*w» 
by good authorities that Bosnia was full of nuf 
eheans and Arlans as late as the middle of tt«<^ 
teenth century, ^neas Sylvini, p. 407. Spoadtfw. 
ad ann. 1460. Mosheim. ...^iini 

(4) There has been so prevalent a dI»PO»"JJ 
among EnglUh divines to vindicate notoj'J^ 
morals and sincerity, but the orthodoxy of tnjj 
Albigenses, that 1 deem It necessary to conm* 
what I have said in the text by some snlhono* 
especially as few readers have it In their pojef*; 
examine this very obscure subject. Petras Hoi** 
chns, a Cistercian monk, who wrote a hiswn J^ 
the crusades against the Albigenses, rlr«< ^ fT 
count of the teneU maintained by the diiBr^*^ 
retical seets. Many of them asserted twe P^^J. 
of creative beinge; a good one for tbiB|»""* 
Me, •■ «fil OBO for tMBp TiftbtoitliS "«««' 
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But though (he derivaUou of these heretics called Albigenses from 
Bulgaria is sufficicnUy proved, it is by no meaus to be concluded 
that all who incurred the same imputation either derived their faith 
from the same country, or had adopted the Manichean theory of 
the Paujicians. From the very invectives of their enemies, and 
tJie acts of the inquisition, it is manifest that almost every shade of 
heterodoxy was found among these dissidents, till it vanished in a 
simple protestation against the wealth and tyranny of the clergy. 
Those who were absolutely free from any taint of Manicheism are 
properly called Waldenses ; a name perpetually confounded in later 
times with that of Albigenses, but distinguishing a sect probably of 
separate origin, and at least of different tenets. These, 
accordingto the majority of writers, took their appella- w»»**"-^ 
tion from Peter Waldo, a merchant of Lyons, the parent, about the 
year 1160, of a congregation of seceders iirom the church, who 
spread very rapidly over France and Gamany (i). Accw(tti^ to 



«fcor of the New Testament, the Ittter of the Old. 
Homm TestUDentui benigiio deo, Vetns Tort im- 
iigno tttribnebtiit ; e( ilhid omnln6 repadlabtnt, 
VrmUtr qoasdam auetorltatef , qnas de VeteH Terta- 
jacato, »OTo tut Uuertv, quas ob NotI reTertn- 
«ain Testamenti reclpere dlfnom »itimalMuiit. A 
™ Bomber of itraofe arrow are imputed to 
wcm, most of which ara not mentioned by Alanos, 
*inore dispassionate writer. Dn ClMsne, Scrlptorea 
Pratteomm. t t. p. im. tUs Alanns de Insulis, 
Whose treatise against hereUcs, written abont llOO, 
was published by Masson at Lyons in 16«, has 
left, I thin|[, eoBolosiTe efidenee of the Manicheism 
or the Albif enses. He itates their anament upon 
erery disputed point as fairly as possible, though 
oiM refutation Is of course more at length. It ap- 
P«v> that great discrepancies of opinion extoted 
unoBg these heretics, but the general tenour of 
their doctrines is eridently Manichean. Aiunt h»- 
retici temporis nostri qudd duo sunt principia re- 
rum, principium lucis et princlpium tenebra- 
rum, etc. This opinion, strange as we may think 
It, was supported by Scriptural texU; so insoffl- 
clent is a mere acquaintance with the sacred 
writings to secure unlearned and prejudiced minds 
fipom the wUdest perrersions of their meaning I 
Some denied the reality of Christ's body ; others 
his being the Son of God ; many the resurrection 
of the body ; some eren a future state. They as- 
serted in general the Mosaic law to have proceed- 
ed from the devil, proving this by the crimes 
committed during its dispensation, and by the 
words of St. Paul, "the law entered that sin might 
abound." They rejected infant baptism, but were 
divided as to the reason ; some saying tliat infants 
could not sin, and did not need baptism ; others, 
that they could not be saved without faith, and 
consequently that it was useless. They held sin 
after baptism to be irremissible. It does not ap- 
pear that they raJeoted either of the sacraments. 
They laid great stress upon the imposiUon of hands, 
which seems to have »een their distinctive rite. 

One circumstance, which both Alanus and Ro- 
bertns Monaehns mention, and which other au- 
thorities ooniirm, is their division into two classes ; 
the Perfect, and Uie Credentes, or Gonsolati, both 
of which appellations are used. Tiie former ab- 
stained from animal food, and from marriage, and 
led la every respect an austere life. The latter 
were t kiiid oflay bntfaren, ttfiog in a Medar 



manner. This distinction is thoroughly Manichean 
and leares no doubt as to the origin of the AIU- 
ttnses. See Beansobre, Hist, dn Manichelsme, L ii. 
p. 76f . and m. This candid writer represenU the 
•arly Manlcheans as a harmless and austere set of 
enthusiasts, exactly what the Paulicians and Albi- 
genses appear to have been in succeeding ages. 
As many oalumniet were vented afalnst one as th« 
other. 

(1) The contemporary writers seem uniformly to 
represent Waldo as the founder of the Waldenses ; 
and I am not aware that Uiey refer the locality of 
that sect to tiie vallies of Piedmont, between ExUes 
and Pignerol, (see Leger's map.) which have so 
long been distinguished as tho native country of the 
Vaudois. In the acta of the Inquisition, we End 
Waldenses, sive panperes de Lugdnno, used as 
equivalent terms ; and it can hardly by doubted, 
that the poor men of Lyons were the distiples of 
Waldo. Alanus, the second book of whose treatise 
against heretics is an atUck upon tiie Waldenses, 
expressly derives Uiem from Waldo. Petrus Mo- 
naehns does the same. These seem strouf autho- 
rities, as It is not easy to perceive w^t advantage 
they oooid derive from misrepresentation. It has 
been however a position zealously maintained by 
some modem writers of respectable name, that the 
people of the Tallies had preserved a pure faith, 
for several ages before the appearance of Waldo. 
I have read what is advanced on this head by 
Leger. (HIstoire des Egllses Vaudoises,) and by 
Allix, (Remarks on the Ecclesiastical History of the 
Churches of Piedmont,) but without finding any 
sufficient proof for this supposition, which never- 
theless is not to be rejected as absolotely impro- 
bable. Their best argument is deduced from an 
ancient poem called La Noble Loi^on, an original 
manuscript of which is In the public library of 
Cambridge. This poem is alleged to bear date 
in 1100, more than half a century before the ap- 
pearance of Waldo. But the lines that contain the 
date are loosely expressed, and may very well 
suit with any epoch before the termination of Um 
twelfth century. 
Ben ha mil et cent ans compli entlerament, 
Che fn scritta loro que sen al derier temp. 
Eleven hundred years are now gone and past. 
Since thus it was written ; these times are Uie last, 
have found howefer a passage in a fate work, 
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Others, tbe(»igiiialWaIdeii8C8wercaraceoraD(M>iTupted shepherds, 
^ho, in the vaUies of the Alps, had shaken off, or perhaps neyer 
learned, the system of soperstition on which the Calholic church 
depended for its ascendancy. I am not certain whether their exis- 
tence can be distinctly traced beyond the preaching of Waldo, but 
it is well known that the proper seat of the Waldenses or Yaudois 
has long continued to be in certain rallies of Piedmont. These 
pious and innocent sectaries, of whom the very monkish historians 
speak well, appear to have nearly ressembled the modern Mora- 
vians. They Imd ministers of their own appointment, and denied 
the lawfulness of oaths and of capital punishment. In other respects 
their opinions probably were not far remoyed from those usually 
called protestant. A simplicity of dress, and eq>eci^ly the use of 
wooden sandak, was affected by this people (1). 

I have already had occasion to relate the seyere persecution 
which nearly exterminated the Albigenses of Languedoc at the 
close of the twelfth century, and inyolyed the counts of Toulouse in 
their ruin. The Catharists, a fraternity of the same Paulician 
origin, more dispersed than the Albigenses, bad previously sus- 
tained a similar trial. Their belief was certainly a compound of 
strange errors with truth ; but it was attended by qualities of a far 
superior lustre to orthodoxy, by a sincerity, a piety, and a self- 
deyotion, that almost purified the age in which they lived (2). It 



which remarkably iUastrates the antiquity of Al- 
pine protestantiim. If we nuy depend on the date 
It aHlfna to the quotation. Mr. PlanU's History of 
Switzerland, p. 9S.4toedit., contains the foilowinf 
note. " A cnrloofl passafe, sinfrularly descriptive 
of the character of the Swiss, has lately been dts- 
corereA In a MS. chronicle of the Abbey of Conrey, 
which appears to hare been written abont the 
beginninf of the twelfth century. Relirlonem 
nostram, et omnlam Latine eoclesie Christlano- 
ram fldem, laid ex SoaviA, SulcIA, et BaTariA 
hnmillare Tolaernnt ; homines sedncti ab antlqnii 
progenia simpliclnm homlnnm. qal Alpes et tIcI* 
Biam habitant, et semper aroant antiqua. In Sna- 
▼iam, Barar/aro, et Italiam borealem sc|>^ Intrant 
lllornm (ex Suicili) mercatores, qal biblia edls- 
cnnt memorller, et rltus ecclesie aversantar, 
qnos crednnt esse novos. Nolnnt Imagines rene- 
rari, rellqntat sanctornm aversantor olera come- 
ednnt, rar6 masticantes carnem, alii nnnqnim. 
Appeilamns eos Idclrco Manicbs&os. Honnn qui- 
dam ab HnngarlA ad eos conTenernnt, etc." It 
is a pity that the qnotation has been broken off, 
as it might hare illnstrated the connexion of the 
Bulgarians with these sectaries. 

(1) The Waldenses were always considered as 
much less erroneous in their tenets than the Albi- 
genses, or Manlcbcans. ^ront prstereii aliihasre- 
tlcl, says Bobert Monachus in the passage above 
quoted, qui Waldenses dicebantur, k quodam Wal- 
dio nomine Lugdnnensi. Hi quldem mall erant, 
sed comparatione allornm haereticonim longi mi- 
nus perrersi ; In multis enim nobtscum convenie- 
bant, In qnibusdam dissentiebant. The only faults 
he seems to impute to them are the denial of the 
lawfulness of oaths and capital punishment, and 
the wearing wooden shoes. By this peculiarity of 
wooden ftadalf (sabots) they fot the cam of 



Sabbatati or InsabaUtl. (Da Cange.) William da 
Pny, another historian of the same time, makes a 
similar distinction. Erant qnidam Arlani. quldam 
Manicbai quldam etiam Waldenses sire Lugd»> 
nenses, qui licit inter se dissidentes, omuea ta- 
men in animarum pernldem contra fldem Cathoil- 
cam conspirabant ; et illLqoidem Waldenses con- 
tra alios acntissimi dispytant. DuChesne, t. t. 
p. 666. Altaus, In his second book, where he 
treats of the Waldenses, charges them principally 
with disregarding the authority of the chnrch and 
preaching without a regular mission. It is evident 
however from the acts of the Inquisition, that they 
denied the existence of purgatory ; and I shouki 
suppose that, even at that time, they bad thrown 
off most of the popish system of doctrine, which is 
so nearly connected with clerical wealth and power. 
The difference made In these records between the 
Waldenses and the Manlchean sects shews that the 
Imputations cast upon the latter were not Indis- 
criminate calumnies. See Limborch,p. 201. andSM. 

The History of Languedoc, by Valssette and Tlch, 
contains a very good account of the sectaries la 
that country ; but I have not Immediate access to 
the book. I believe that proof will be found of the 
distinction between the Waldenses and Albigenses 
in t. ill. p. 446. But I am satisfied that no one who 
has looked at the original authorities will dlqrate 
the proposition. These Benedictln historians repre- 
sent the Henriclans, an early sect of reformers, 
condemned by the council of Lombes, in 116S, u 
Manichees. Mosheim considers them as oftheTai- 
dois school . They appeared some time bef oreWaMo. 

(s) The general testimony of their enemies to 
the purity of morals among theLanguedoclan and 
Lyonese sectaries Is abundantly saflBcient. One 
Regnier, who had lived among fhem« and becMse 
atterwardfl an inqnisitor, does them iusUce ia this 
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• 
is always important to perceive that these high moral excellencies 
have no necessary connexion with speculative truths ; and upon this 
account I have been more disposed to state explicitly the real Ma- 
nicheism of the Albigenses ; especially as Protestant writers, con- 
sidering all the enemies of Rome as their friends^, have been apt to 
place the opinions of these sectaries in a very false light. In the 
eonrseof time, undoubtedly, the system of their Paulician teachers 
would have yielded, if the inquisitors had admitted the experiment, 
to a more accurate study of the Scriptures, and to the knowledge 
which they would have imbibed from the church itself. And, in 
fact, we find that the peculiar tenets of Manicheism died away after 
the middle of the thirteentli century, although a spirit of dissent 
from the established creed broke out in abundant instances during 
the two subsequent ages. 

' We are in general deprived of explicit testimonies in tracing the 
revcdutions of popular opinion. Much must therefore be left to 
conjecture ; but I am inclined to attribute a very extensive effect to 
the preaching of these heretics. They appear in various countries 
nearly during the same period, in Spain, Loinbardy, Germany, 
Flandars, and England, as well as France. Thirty unhappy per- 
sons convicted of denying the sacraments, are said to have perished 
at Oxford by cold and famine in the reign of Henry II. In every 
country the new sects appear to have spread chiefly among the 
lower people, which, while it accounts for the imperfect notice of 
historians, indicates a more substantial influence upon the moral 
condition of society than the conversion of a few nobles or eccle- 
siastics (1). 

respect. See Tomer's History of Ettfland for Nl aroutrar, ni ancire, til penre d'anlniy, 

sereral other proofs of tliis. It must be confessed, Ni venjar se de li sio ennerole, 

that the Catharists are not free from the impdta- nii dison qacl es Vaudes e degne de marir. 

tton of promlscnons UcenUousness. Bat whether , ». . ., .. .^ ^. 

this was a mere calumny, or partly founded upon (1) " would be difflcuit to specify all the dls- 

tmth I cannot determine. Their prototypes, the persed aolhorlUes which attest the existence of 

ancient Gnostics, are said to hafe been dltlded the secU deriTcd from the Waldenses and Paull- 

iuto two parties, the austere and the relaxed ;bolh iclans In the twelfth, thirteenth, and fourteenth 

condemning marriage for oppoalte reasons. Ala- centuries. Besides Moshelm, who has paid ©on- 

nos.In the book aboro quoted, seems to hare slderable aUentlon to the subject, fwould mention 

taken up sereral Tulgar prejudices against the some articles In Du Cange, wW«»»„«;Pp»y f'^a"- 

Cathari. He gltes an etymology of Iheir name k Ings ; namely Beghardl, Bulgarl. Lollard^ Paterinl, 

catta:aula oscnlantur posteriora catU;lncujus Plcardl, Pini, PopuMcanl. 

roeSi ut alunt, fappa^wt Us Lucifer, p. 146. Upon the subject of the Waldenses and Alblgen- 

TWs iotable charge was brought afterwards ses generally 1 hate borrowed some light from 

aninst the Temnlaw W- Turner's History of England, rol. 11. p. 877. 893. 

As to the Waldensis, their Innocence is out of This learned writer has seen some books that bare 

all doubt. NO book can be written In a more not fallen Into my way ; and I am ndebteA to 

edifying manner than La Noble Lol(?on, of which him for a knowledge of Alanus's treatise which I 

targe extraeu are gtven by Leger, In bis Hlstolre have since read. At the same ""je. I must obserre 

dwEglisea VaudohMJs. Four lines are quotiNi by that Mr. Turner has not perceived the essential 

Voltaire (Hist. Unirerselle, c. 69.) as a specimen distinction between the two leading sects, 

of the Prorencal language, though' they belong The name of Albigenses does not frequently oc- 

rtther to^JeT'olHf^ rallies^ But L he haS curafter the middle of the thirteenth century ; but 

not copied them rightly, and as they illustrate the theWaldenses, or sects bearing that dcnom nation 

snbject of this note, I shall repeat them here from were dispersed over Europe As a lerm of different 

lieer n « reproach was derived from the word Bulgarian SO 

liOger, p. . vauderie, or the profession of the Yaodois, was 

One sel se troba alcnn bon que vollla amar DIo sometimes applied to witchcraft. Thus In the pro- 

e temer Jeshu Xrist, . ceedings of the Chambre Briilante at Arras, In 1 459, 

QM noD ▼olUt mtttdire, ni jun, ni menUr, against persons accused of sorcery, their crime is 

II. 19 
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Bat cT(»i wbcre laen did D(^ ihsoliitdy eolisi imdcr Uie ban^ 
oTanjiKCw sect, they were stimulated by tbetempw of thdrage to 
amorc zealous and independeotdisciissiOD of their rcUgious system. 
A onrHyiis ilfaistnlioQ of this is f oniisbed by one of the tetters o^ 
Docent III. He had been informed by the hisboip of Metz, as he 
stales to the dergy of the diocese, that no srnaU moltitadectf laymen 
and women haTing procmred a translation of the gospels, qiistles 
ofSt Paul, the pnltcr, Job, and other books of Soriptore, to be 
made for tbeminto French, meet in secret oonYentides to hear than 
read, and preadi to eadi other, ayoiding the company of those who 
do not join in their dcYOtion, and hayingbeenrepriinanded for this 
by someof their parish priests, haye withstood them, aUcgingreasoos 
from the Scriptures, why they should not be so fcobidden. Somt 
of than too deride the ignorance of thdr ministers, and maintain 
that their own IkwIs tcaKh them more than they can leaiti from the 
pulpit, and that they can express it better. Although the desire 
ofreading the Scriptures, Innocentproceeds, is rather praiseworthy 
than rqirehensiUe, yet they are to be blamed for frequenting secret 
assemblies, for usurpingtheofficeofpreaching, deriding their own 
ministers, and scorning the company of such as do not omcur in 
their noTdtics. He presses the bishop «id chapter to disoovor the 
authorof this translation, which could not have beea made without 
a knowledge of letters, and what were his intentions, md iriiat 
degree of orthodoxy and respect f(M- the Holy See those who used it 
possessed. This letio' of Innocent III., howeyer, considering the 
nature of the man, is suflScicntly tonperate and conciliatory. It 
seems not to have answered its end; fw in another letter he com- 
l^ains that some members of this little association continued refrac- 
tory, and refused to obey either the bishop ix* the pope (1). 

In the dghth and ninth centuries, when the Yul^te had ceased 
to be generally intelligible, there is noreas(m to suspect any inten- 
tion io the church to dq^rive the laity of the Scriptures. Transla- 
tions were fi^y made into the vernacular languages, and perhaps 
read m diurches, althoi^ the acts of saints were gmmdly deemed 

dcBoninated rauderis. Ike fillest accoMtof tUs Beat of tke tjitBay of bifots, ud of tke fteilitf 
remarkable story is foud in Um Menoirs of Urn with whidi it is taraad to priratfl ends. 
Clercq, frst peMisbed in tbe KeBeral ooUectioii of To retani tothe WaMenses : the priadpalcowse 
Historicai Memoiri, L ix. p. 490. 471. it exbibiu a of their emifrtUo« U said to have been into Bebe- 
complete parallel to the erents that happened in mia, where, in the fifteenth century, tbe name wu 
1C8S at Salem in New England. A few obecnre per- borne by one of the seceding sects. By tbeir pro- 
sons were accnsed of vsuderie, or witchcrafL fession of faith, presented to LadlslansPosthnmns, 
After their condemnation, which was founded on it appears that they acknowledged tbe corporal 
confessions obtained by torture, and afterwards presence in tbe eiwharist, bnt rejected pnrgatorf 
retracted, an epidemical conUgion ef superstitious and other Romish doctrines. See it in the Fasct- 
dread was difTused ail around. Numbers were cuius Remm expetendamm et fngieBdanna, a 
arrested, and bnmed alive by order of a tribunal colIecUon of treatises illuslraUng the origin of the 
InsUtaled for the detection of this offeoce, or Reformation, originally published at Gotogne hi 
detained In prison ; so that no person in Arraa 1SS5. and reprinted at London in ISW. 
thought himself safe. It was beliered that many (l) Opera Innocent. JII. p. 468. BS7. A. Iiwnslfttteh 
were accused for the sake of their possessions, of the Bible bad been made by direcUoa of Peter 
which were confiscated to the use of the church. Waldo ; but whether this used in Lorrain was the 
At length the Duke of Borgnndy interfered, and same does not appear. HeU was full of Iht V«t- 
Iiut a stop to tbe persecutions. The whole narra- dols, as we find by other aiitirariUM. 
've in Dtt dercfi is Uiterestiaff, •» a curious doc«« 
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more instructive. Louis the Debonair is said to have caused a Ger- 
man version of the New Testament to be made. Otfrid, in the same 
century, rendered the gospels, or riather abridged them, into 
German verse. This work is still extant, and is in several respects 
an object of curiosity (1). In the eleventh or twelfth century, we 
find translations of the Psalms, Job, Kings, and the Maccabees into 
French (2). But after the diffusion of heretical opinions, or what 
was much the same thing, of fit'ee mquiry, it became expedient to 
secure the orthodox faith fromlawless interpretation. Accordmg- 
ly' the couttcQ of Toulouse, in 1229, prohibited the laity from pos- 
sessing the Scriptures ; and this precaution was frequently repeated 
upon subsequent occasions. 

The ecclesiastical history of the thirteenth and fourteenth ccn-* 
turies teemis with new sectaries and schismatics, various in their 
aberrations of opinion, but all concurring in detestation of the 
establidied church (3) . They endure severe persecutions with a sin- 
cerity and firmness which in any cause ought to conunand respect. 
But in general we find an extravagant fanaticism among them $ 
and I do not know how to look for any ameliorations of society 
from the Franciscan seceders, who quibbled about the property of 
things consumed by use, or from the mystical yisk>naries of diffe- 
rent appellations, whoso moral practice was sometimes more than 
equivocal. Those who feel any curiosity about such subjects, 
wbkh are by no means unimportant, as they illustrate the history 
of tfa(^ human mind, will find tiiem treated very fully by Mo^eim^ 
But the^^iginal sources of information are not always accessible in 
this country, and the research would perhaps be more fatiguing 
than profitable. 

I shall, for an opposite reason, pass lightly over the tonards or £n?> 
great rcvcdution in religious opinion wrought in ^'^''' 
England by Wicliffe, which will generally be familiar to the reader 
from our common historians. Nor am I concerned to treat of 
theological inquiries, or to write a history of the church. Con« 
»dered in its effect upon nianners, the sole point which these pages 
have in view, the preaching of this new sect certainly produced an 
extensive reformation. But their virtues were by no means free 
from some unsocial qualities, in which, as well as in their superior 
attributes, the Loll^ds bear a very close resemblance to the Puri- 
tans of Elizabeth's reign ; a moroseness that proscribed ^11 cheerftil 
amusements, an uncharitable malignity that made no distinction in 
condenming the established clergy, and a narrow prejudice that 
applied the rules of the Jewish law to modem institutions (4). 

(l)ScblIteriThosa»ras Antiq. Tcntonicorom, t. IL Di roi paiCor s'accone il Tan^llsta, 

(2) M^m. de TAcad- des Inscripl. t. xtU. p. 720. Quando colei che siede sorra I'acque 

(3) The application of tho risions of the Apoca- PaUaneg|iar co' regi a Ini fu ? i3ta. 

lypse to the corruptions of Rome has comnonly Inferno, cant. ilx. 

been said to have been first made by the Franci»- (4) Walsingham, p. S38. Lewis's Life of Pearoek, 

can seceders. But it may be traced higtier, and p. C5. Disliop Pcacocli's answer to tlio Lollards of 

is remarkably pointed out by Dftnle. bis time contains passagci well worthy of liooke, 
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Some of their principles were far more dangerous to the good order 
of society, and cannot justly be ascribed to the Puritans, though 
they grew afterwards out of the same soil. Such was the notion, 
which is imputed also to the Albigenses, that civil magistrates lose 
their right to govern by committing sin, or, as it was quaintly ex- 
pressed in the seventeenth century, that dominion is founded in 
grace. These extravagancies however do not belong to the learnd 
and politic Wicliffe, however they might be adopted by some of his 
enthusiastic disciples (1 ) . Fostered by the general ill-will towards 
the church, his principles made vast progress in England, and, 
unlike those of earlier sectaries, were embraced by men of rmk 
and civil influence. Notwithstanding the check they sustained 
by the sanguinary law of Henry IV., it is highly probable that 
multitudes secretly cherished them down to the «Dca of the Re- 
formation. 

Hassite« of Bohe- From England the spirit of religious innovation was 
"^ propagated into Bohemia; for though John Huss was 

very far from embracing all the doctrinal system of Wichffe, it is 
manifest that his zeal had been quickened by the wrritings of that 
reformer (2). Inferior to the Englishman in ability, but exciting 
greater attention by his constancy and suflerings, as well as by the 
memorable war which his ashes kindled, the Bohemian martyr was 
even more eminently the precursor of the Reformation. But stiD 
regarding these dissensions merely in a temporal light, I caiinot 
assign any beneflcial effect to the schism of the Hussites, at least m 
its immediate results, and in ihe country where it appeared. 
Though some degree of sympathy with their cause is inspired by 
resentment at the ill faith of their adversaries, and by the associa- 
tions of civil and religious liberty, we cannot estimate the Taboritcs 
and other sectaries of that description but as ferocious and desperate 
fanatics (3). Perhaps beyond the confines of Bohemia more sub- 
stantial good may have been produced by the influence of its refor- 
mation, and a better tone of morals inspired into Germany. But I 
must again repeat that upon this obscure and ambiguous subject I 

bolh for weight of matter and dignity of style, (1) Lewis's Life of Wicllffe, p. 11»- I^"*"'' 

setting forlii tlie necessity and Importance of" the Hist, do Goncile de Constance, t. i. P> ^^ 

moral law of kinde, or moral pliiiosopbie," in op- «j nt o( 

position to those who derive ali morality from re- (2) Huss does not appear to ha? e rejeciea anj 

relation. the peculiar tenets of popery. Lenfant, p. » • 

This great man fell afterwards under the dlsplca- He embraced, like WiclilTe, the predesho""" 

«ure of the church for propositions, not indeed he- system of Augustine, without pausing «t ""J 

retical, but repugnant to her scheme of spiritual those inferences, 'apparently deducible ^^^.^ 

power. He asserted, indirectly, the right of private which, in the heads of enthusiasts, may P^rJ 

Judgment, and wrote on theological subjects In such extensive mischief. These were nwl"""' 

English, which gave much oCTence. In fact. Pea- by Huss, (id. p. 828.) though not perhaps 

cock seems to have hoped that his acute reasoning crudely as by Luther. Every thing relative to 

would convince the people, without requiring an history and doctrine of Huss and his fo"*'**'!,!, 

implicit faith. But he greatly misunderstood the be found iu Lenfant's three works, on tbe co 

principle of an infallible church. Lewis's Life of cils of Pisa, Constance, and Basle. 

Peacock does Justice to his character, which, I • ida 

need not My, is unfairly represented by such his< (S) Lenfant, Hist, de la Guerre des Hass't^ «' 

torians as Collier, and such antiquaflM as Thomas Concile de Basle. Schmidt, Hist, des AlleiDU><V) 
Hearne. 
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assert nothing definite, and little with confidence. The tended 
cies of religions dissent in the four ages before the Reformation ap- 
pear to haye generally conduced towards the moral improvement 
of mankind ; and facts of this natnre occupy a far greater space in 
aphilosqphical yiew of society during that period, than we might 
at first imagine ; but every one who is disposed to prosecute this 
inquiry will assign their chiairacter according to the result of his own 
investigations. 

But the best school of moral discipline which the lutitauon or 
middle ages afforded was the institution of chivalry. chij%irj. 
There is something perhaps to allow for the partiality of modern 
writers upon this interesting subject; yet our most sceptical criti- 
cism must assign a decisive influence to this great source of human 
improvement. The more deeply it is considered, the more we 
shall become sensible of it9 importance. 

There are, if I may so say, three powerful spirits, which have 
from time to time moved over the face of the waters, and given a 
predominant impulse to the moral sentiments and energies of 
mankind. These are the spirits of liberty, of religion, and of 
honour. It was the principal business of chivalry to animate and 
cherish the last of these three. And whatever high magnanimous 
energy the love of liberty or religions zeal has ever imparted, was 
. equalled by the exquisite sense of honour which this institution pre- 
served. 

It appears probable, that the custom of receiving ^^ ^ 
arms at the age of manhood with some solemnity was 
of immemorial antiquity among the nations that overthrew the Ro- 
man empire. For it is mentioned by Tacitus to have prevailed 
among their German ancestors ; and his expressions might have 
been used with no great variation to describe the actual ceremo- 
nies of knighthood (1). There was even in that remote age a sort 
of public trial as to the fitness of the candidate, which, though 
perhaps confined to his bodily strength and activity, might be the 
germ of that refined investigation which was thought necessary in 
ttie perfect stage of chivalry. Proofs, though rare and incidental, 
might be adduced to shew, that in the time of Charlemagne, and 
even earlier, the sons of monarchs at least did not assume manly 
arms without a regular investiture. And in the eleventh century, 
it is evident that this was a general practice (2). 

Thisceremony, however, would perhaps of itself have done little 
towards forming that intrinsic principle which characterized the 

(1) Nihil ncque publics neqno priratn rol nisi (2) William of Malmsbury My» Uial Alfred con- 
armatl agont. Sed arma siimere non ante cuiqaam ferred knighthood on Athctstan, donalam chlamyde 
morls, qnam cirltas snlDectaram probayerit. Tom coccineft, gemmato balteo, ense Saxonico com va- 
in ipsaconcUlo, Tel principum aliquis, Tel paler, glnA anreA. U U. c. 6. St. Palaye (M^molres sur 
Tel propinquus scuto frame&qae JoTenem ornant ; la CheTalerie. p. 2.) mentions otber Instances ; 
hiec apod eos toga, hie prlmos JaTents bonos; which may also be found inDu Gauge's Glossary, 
ante hoc domiis pars Tldcotur, non reipublic^. De t. Arma, and in bis i2d dlsscrtatloa on JoinviUe. 
Muribus Gcrma|rv- IS. 
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genuine chivalry. Bat in the reign of Chartemagne we And a mi* 
litary distinction, that appearg, in fact as well as in name, to have 
given birth to that institution. Certain feudal tenants, and I sup- 
pose also alodial proprietors, if ere bound to serve on horsdmck, 
equipped with the coat of mail. These were called GabaUarii, from 
which the word chevaliers is an obvious corruption (1). But be 
who fought on horseback, andhad been invested vrithpecnUar mrms 
in a solenm manner, wanted nothing more to render him a knight. 
Chivalry therefore may, in a gena*sd sense, be ref^red to the age 
of Charlemagne. We may however go farther, and observe that 
these disanctive advantages above ordinary combatants wore 
probably the sources of that remarkable valour and that keen4hir8t 
for glory, which became the essential attributes of a knightly cha- 
racter. For confidence in our skill and strength is the usual 
foundation of courage ; it is by feeling ourselves able to surmoimt 
common dangers, that we become adventurous enough to encounter 
those of a more extraor<)inary nature, and to which more glcnry is 
.attached. The reputation of superior personal prowess, so difficult 
to be attained in the course of modern warfare, and so liable to 
erroneous representations, was always viithin the reach of the 
stoutest knight, and was founded on claims which could be mea- 
sured with much accuracy. Such is the subordination and mutual 
dependence in a modern army; that every man must be content to. 
divide his glory with his comrades, his general, or his soldiers. 
But the soul of chivalry was individual honour, coveted in so entire 
and absolute a perfection, that it must not be shared vrith an army 
or a nation. Most of the virtues it inspired were what wo may 
call independent, as opposed to those which are founded upon so- 
cial relations. The knights-errant of romance perform thdr best 
exploits IHrom the love of renown, or from a sort of abstract sense 
of justice, rather than from any solicitude to promote the happiness 
of mankind. If these springs of action are less generally benefl- 
dal,;they are, however, more connected with elevation of character 
than the systematic prudence of men accustomed to social life. 
This solitary and independent spirit of chivalry, dwelling, as it 
were, upon a rock, and disdaining injustice or* falsehood from a 
consciousness of internal dignity, without any calculation of their 
consequences, is not unlike what wo sometimes read of Arabian 
chiers or the North -American Indians (2). These nations, so 
widely remote from each other, seem to partake of that moral 
energy, which among European nations, far remote from both of 
them, was excited by the spirit of chivalry. But the most beautiful 
picture that was ever portrayed of this character is the Achilles 

(l)Cotnltes et tosmIU nostrt qui benencia ha- representations nf the Indian nations. Adeteriora- 

behe nosciintnr, ct caballarii omnes ad placltum ting Inlerconrxe with Europeans or a race of Euro- 

nostrum veniant ben6 preparati. Capitolarla, A. pean extraction has tended toefflaoe those virtues, 

D. 807. in Ualnze, t. i. p. *C0. wlilch possibly wero rather exag-gorated by earlier 

(3) We must lake for this the more fayoorable writers. * 
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of Homer, Ihc representative of chivalry in its most general form, 
with all its sincerity and unyielding reclitude, all its courtesies and 
mnniflcence. Calmly indifferent to the cause in which he is engaged, 
and contemplating with a serious and unshalien look the prema- 
tmre death that awaits him, his heart only beats for glory and 
fHendship. To this sublime character, bating that imaginary 
completion, by which the creations of the poet, like those of the 
sculptor, transcend all single works of nature, there were probably 
many parallels in the ages of chivalry ; especially before a set edu- 
cation and the reflnements of society had altered a little the natural 
unadulterated warrior of a ruder period. One illustrious example 
from this earlier age is theCid Ruy Diaz, whose history has for- 
tunately been preserved much at length in several chronicles of an- 
cient date, and in one valuable poem ; and though I will not say 
that the Spanish hero is altogether*a counterpart of Achilles in 
gracefulness and urbanity, yet was he inferior to none that ever 
lived, in flrankness, honour, andmagnaniniity (i). 

In the first state of chivalry, it was closely connected j^ eonneiion 
with the military service of fiefs. The Gaballarii in with feudal ler- 
the Capitularies, the Milites of the eleventh and twelfth ^*** 
centuries, were landholders who followed their lord or sovereign 
into the field. A certain value of land was termed in England a 
knighf s fee, or, in Normandy, feudum loricae, fief de haubert, 
from the coat of mail which it entitled and required the tenant to 
wear ; a military tenure was said to be by service in chivalry. To 
serve as knights, mounted and equipped, was the common duty of 
yassals ; it implied no personal merit, it gave of itself a claim to no 
civil privileges. But this knight-service founded upon a feudal 
(^ligation is to be. carefully distinguished from that superior chi- 
valry in which all was independent and voluntary. The latter, in 
fact, could hardly flourish in its full perfection till the military ser- 
vice of feudal tenure began to decline ; namely, in the thirteenth 
century. The origin of this personal chivnlry I should incline to 
refer to the ancient usage of voluntary commendation, which I 
have mentioned in a former chapter. Men commended themselves, 

(1) SInee tblf iMisMfe was wrlUen, I bare founa self-rapported ; so those of Hector all bear refer- 

a parallel drawn by Mr. Sharon Turner, in his Ta- enc9 to his kindred and his country. The ardour 

loable HIstorr of England, between Achilles and of the one might have been extinguished for want 

RIcliard CoDur de Lion ; the superior Justness of of nourishment in Thessaly ; but that of the other 

which I readily acknowledge. The real hero does might, wo fancy, hare nercr been kindled but for 

• not indeed excite so much Uitcrest in me as the the dangers of Troy. Peace could have brought 

poetical ; but the marks of reMmblanco are very uo delight to the one but from the memory of 

striking, whether we consider their passions, their war ; war had no alleviation to the other but from 

talents, their virtues, their tIccs, or the waste of the images of peace. Compare, for example, the 

their heroism. two speeches, fieginnlng II. Z. 441. and II. n. 49.; 

The two principal persons in the Iliad, if < may or rather compare the two characters throughont 

digress Into the observation, appear to me repre- the Iliad. So wonderfully were those two great 

sentativesof the heroic character in its two leading springs of human sympathy, variously interesting 

varieties ; of the energy which has its sole prin- according to the diversity of our tempers, first 

eiple of action within itself, and of that which touched by that ancient patriarch, 

borrows its impulse from external relations ; of . „„^ ,^„ -.„,- «^„_„| 

tbe spirit of honour, in short, and of patriotism. v.tonf Piornr«r« riMn^^aol 

AS wry lestlmtni of AcblHes U indepeodcnl and ^**"" '^'^'"' ^^'^^ '^'«'*"^"' ^'*"*'- 
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that is, did homap^c and professed attachment to a prince ot lotAi 
This connexion generally indeed for protection or the hope of reward, 
broken. i^yj sometimes probably for the sake of distinguishing 
themselves in his quarrels. When they received pay, -which must 
have been, the usual case, they w^ere litarally his soldiers, or sti- 
pendiary troops. Those who could afford to exert thdr valour 
without recompense were like the knights of whom we read in 
romance, who served a foreign master through love, or thirst of 
glory, or gratitude. The extreme poverty of the lower nobility, 
arising from the subdivision of flefs, and the politic generosity of 
rich lords, made this connexion as strong as that of territorial de- 
pendence. A younger brother, leaving the paternal estate,* in 
which he took a slender share, might look to wealth and dignity in 
the service of a powerful count. Knighthood, whidi he could not 
claim as his legal right, became the object of his chief ambition. 
It raised him in the scale of society, equalling him in dress, in 
arms, and in title, to the rich landholders. As it was due to his 
merit, it did much more than equal him to those who had no pre- 
tensions but from wealth : and the territorial knights became by 
degrees ashamed of assuming the title tUl they could challenge ii 
by real desert. 

Effect of ihe "^^'^ ^^^^ ^^ ^^Wc aud gallant cavaliers, serving 
crusades on cbi- commonly for pay, but on the most honourable footing, 
^**'^* became far more numerous through the crusades ; a 

great epoch in the history of European society. In these wars, 
as all feudal service was out of the question, it was necessary for 
the richer barons to take into their pay as many knights as they 
could afford to maintain : speculating, so far as such motives ope- 
rated, on an influence wilh the leaders of the expedition, and on a 
share of plunder, proportioned to the number of their JfoUowers. 
During the period of the crusades, we find the institution of chivalry 
acquire its full vigour' as an order of personal nobility ; and its 
original connexion with feudal tenure, if not altogether effaced, 
became in a great measure forgotten in the splendour and dignity 
of the new form which it wore. 

chirairy con- '^^^ crusadcs, howcver, changed in more than one 
HH^rtmi ^lui roll- respect the character of chivalry. Before that epoch 
. '***"* it appears to have had no particular reference to reli- 

gion. Ingulfus indeed tells us that the Anglo-Saxons preceded the 
ceremony of investiture by a confession of. their sins, and other 
pious rites, and they received the order at the hands of a priest, in- 
stead of a knight. But this was derided by the Normans as effe- 
minacy, and seems to have proceeded from the extreme devotion 
of the English before the conquest (1). We can hardly perceive 
indeed why the assumption of arms to be used in butchering man- 

(1) Inculfns Iq Gale xr Scriplorcs, 1. 1, p. 70. Wil- Lanfranc, wbich looks as if the ceremony was not 
tlam Rufus, however, ^as knighted by Arebhishop aJ)soluteIy repugnant to the Morman practice. 
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kind should be treated as a religious ceremony. The clergy, to do 
them justice, constantly opposed the private Tirars in which the 
courage of those ages wasted itself; and all blioodshed was subject 
in strictness to a canonical penance. But the purposes for which 
men bore arms in a crusade so sanctified their use, that chivalry 
acquired the character as much of a reh'gious'as a mililary institu^ 
tion. For many centuries, the recovery of the Holy Land was 
cmistantly at the heart of a brave and superstitious nobility ; aad 
every knight was supposed at his creation to pledge himself, as oc- 
casion should arise, to that cause. Meanwhile, the defence of God's 
law against infidels was his primary and standing duty. A km'ght, 
whenever present at mass, held the point of his sword before him 
while the Gospel was read, to signify his readiness to suppi»rt it. 
Waters of the middle ages compare the knightly to the priestly 
character in an elaborate parallel, and the investiture of the one 
was supposed analogous to the ordination of the other. The cere- 
monies upon this occasion were almost wholly religious. The can- 
didate pa^ed nights in prayer among priests in a church -, he received 
the sacraonents ; he entered into a bath, and was clad with a white 
robe, in allusion to the presumed purification of his life ; his sword 
was solemnly blessed r every thing in short was contrived to identify 
his new condition with the defence of religion, or at least of the 
church (1). 

To this strong tincture of religion which entered And with gaiian^ 
into the composition of chivalry from the twelfth cen- *^^- 
tury was added another ingredient equally distinguishing. A great 
respect for the female sex had always been a remarkable charac- 
teristic of the Northern nations. The German women were high- 
spirited and virtuous; qualities which might be causes or conse- 
quences of the veneration with which they were regarded. I am 
not sure that we could trace very minutely the condition of women 
for the period between the subversion of the Roman empire and 
the first crusade ; but apparently man did not grossly abuse his su- 
periority : and in Jk)int of civil rights, and even as to the inheri 
tance of property, the two sexes were placed perhaps as nearly on 
9 level as the nature of such warlike societies would admit. There 
seems, however, to have been more roughness in the social inter- 
course between the sexes than we find in later periods. The spirit 
of gallantry, which became so animating a principle of chivalry,, 
must be ascribed to the progressive refinement of society during 
the twelfth and two succeeding centuries. In a rude state of man- 
ners, as among the lower people in all ages, woman has not lull 
scope to display those fascinating graces, by which nature has de- 

(1) Da Can^, r. Miles, and S2d Dissertation on dene de dievaterlc, a Ion(? metrical romance pab- 

Jolnfille.St.Palaye,M^m.surlaCliefalerie,partii. lislied to Barbazau's Fattllaux, t. i. p. 59. (edit. 

A curious original Illustration of this, as well of 1808.} 
other cblTAlroQi principles, will be found In I'Or- 
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signed lo cocmtorbafaince (ho strenf ih and eiier^ at maiikini. 
Even where those jealous customs that degrade aUkc the two sexes 
have not prevailed, her lot is domestic seclusion; nqr k.she fit to 
share in the boisterous pastimes of drunken merrimeiit to which 
the intercourse of an unpolished people is conCncd. But as a taste 
tw the more elegant enjoyments of wealth arises, a taste wUdi it 
is always her policy and her delight to nourish, she obtains an as- 
cendancy atiirst in the lighter hour, and from thence in the serious 
occupations X)f life. She chases, or brings into subjection the god 
of wine, a victory which might seem more ignoble, were it less 
diflfieult, and calls in the aid of divinities more propitious to her 
ambition. The love of becoming ornament is not p^haps to be 
regarded in the light of vanity ; it is rather an instinct which woman 
has received from nature to give effect to those charms that arc 
her defence ; and when commerce began to minister more effectndlf 
to the wants of luxury, the rich furs of the North, the gay silks of 
Asia, the wrought gold of domestic manufacture, illumined the halte 
of chivalry, and cast, as if by the spell of enchantment, thdt ineffable 
grace over beauty which the choice and arrangement of dress is 
calculated to bestow. Courtesy had always been the proper attri- 
bute of knighthood ; protection of the weak its legitimate duty ; bat 
these were heightened to a pitch of enthusiasm when woman be- 
came their object. Ybere was little jealousy shewn in the treat- 
ment of that sex, at least in France, the fountain of chivalry ; they 
were present at festivals, at tournaments, and sat promiscuously 
in the halls of their castles. The romance of Perceforest (a»d ro- 
mances have always been deemed good witnesses as to manners) 
tells of a feast where eight hundred knights had each of them a la(!y 
eating off his plate (1). For to eat off ttie same plate was an nsoal 
mark of gallantry or friendship. 

Next therefore, or even equal to devotion, stood gallantry among 
the principles of knighthood. But all comparison between the two 
was saved by blending them together. The love of God and the 
ladles was enjoined as a single duty. He who was faithful and true 
to his mistress was held sure of salvation in the theology of castles 
though not of cloisters (2). Froissart announces that he had under- 
taken a collection of amorous poetry with the help of God and of 
love ; and Boccace returns thanks to each for their assistance in the 
Decameron. The laws sometimes united in this general homage 
to the fair. We will, says James II. of Aragon, that every man, 
whether knight or no, who shall be in company with a hdy, f^ss 
safe and unmolested, unless he be guilty of murder (3). Louis II. 

(1) T eut hnit eens cheTallers sSant & table ; et si 1. 1. p. 41. I quote St. Palaye's Memoirs trw ^ 
n'y east celai qal n'eust ufte 4ame oa nne pncelle first edition In 1759, vblch is npt the best. 

a sondcaello. In Lancelot da Lac, a lady who was (3) Statnimns, qadd omnts homo, sire miles siTe 

troubled with a Jealous husband, complains that It alius, qal iTerit cum domin& generost, mI^' ^ 

was a long time since a knight had eat oir her plate, atque securus, nisi fuerlt hoviclda. ptHu^^ 

Le Grand, t. i. p. 24. . lUrca nlsptmica, p. 1428, 

(2) Le Grand. FabUaQX, t. Ui. p. 488. St. Palaye, 
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duke erf fionrbon, instituting the order of the Golden Shield, conjoins 
his knights to hmiour above all the ladies, and not to permit any 
one to slander them, ^^ because from them after God comes all the 
honour that men can acquire (1). 

The gallantry of those ages, which was very often adulterous, 
had Certainly no right to profane the name of religion ; but its unkm 
with valour was at least more natural, and became so intimate^ 
that the same word has served to express both qualities. In the 
French and English wars especially, the knights of each country 
brought to that serious conflict the spirit of romantic attachment 
which had been cherished in the hours of peace. They fought at 
Poitiers or Yemeuil as they had fought at tournaments, bearing 
over their armour scarfs and devices, as the livery of theur mis- 
tresses, and asserting the paramount beauty of her they served, in 
vaunting challenges towards the enemy. Thus in the middle of a 
keen skirmish at Cherbourg, the squadrons remained motionless, 
while one knight challenged to a single combat the most amorous 
of the adversaries. Such a deGanco wasr soon accepted ; and the 
battle only recommenced, when on6 of the champions had lost his 
life for his love (2). In the first campaign of Edward's war, some 
young English knights wore a covering over one eye, vowing, for 
the sake of their ladies, never to see with both, till they should have 
signalised their prowess in the field (3). These extravagancies 
of chivalry are so common that they form part of its general cha- 
racter, and prove how far a course of action which depends upon 
the impulses of sentiment may come to deviate from cojnmon sense. 

It cannot be presumed that this enthusiastic veneration, this de- 
TOtedness in life and death, were wasted upon ungrateful natures. 
The goddesses of that idolatry knew too well the value of their wor- 
shippers. There has seldom been such adamant about the female 
heart, as can resist the highest renown for valour and courtesy, 
united with the steadiest fidelity. "He loved, (says Froissart of 
Eustace d'Auberthicourt,) and afterwards married Lady Isabel, 
daughter of the count of Juliers. This lady too loved Lord 
Eustace for the great exploits in arms which she heard told of him, 
and she sent him horses and loving letters, which made the said 
Lord Eustace more bold than before, and ho wrought such feats of 
chivalry, that all in his company were gainers (4)." It were to be 
wished that the sympathy of love and valour had always been as 
honourable. But the morals of chivalry, we cannot deny, were not 
pure. In the amusing fictions which seem to have been the only 
))opular reading of the middle ages, there reigns a licentious spirit, 
not of that slighter kind, which is usual in such compositions, but 
indicating a general dissoluteness in the intercourse of the sexes. 

(i) Le Grand, t. i. p. ISO. St. Palaye, 1 1, p. IS. (3) Frolsurt, p. 23. 
nk. HI. Fabliaax, Romances, «tc. passim. (4) St. Palaye, p. see. 

* (2) St. Palaye, p. 822. 



9M STATE 0¥ ECROPfi [cnp.n. 

This Itts often bees BOlioedorBoecaccio and the eaily Italian no- 
Tdisti; bal it equally dunclerued the tales and romances of 
France, whether metrical or in prose, and all the poetry of the 
Troobadoors (1). The Tiolatioo of marriage- vows passes in them 
for an incontestable privilege of the braTe and the fair; and an ac- 
complished knight seems to hare enjoyed as ondoobted prerc^a- 
taves, by general consent of opinion, as were claimed by the bril- 
liant courtiers of Louis XY. 

But neither that emulous valour which diiralry excited, nor the 
rdigion and gallantry which were its animating principles, alloyed 
as the latter were by the corruption of those ages, could have ren- 
dered its institution materially conduciye to the moral improvement 
of society. Thot^ were, however, excellencies of a very high dass 
which it equally encouraged. In the books professedly written to 
lay down the duties of knighthood, they appear to spread over the 
wtKrie compass of human obligations. But these, like other books 
of morality; strain their schemes of perfection far beyond the actual 
practice of mankind. A jnster estimate of chivalrous manners is 
to be deduced from romances! Yet in these, as in all similar fic- 
tions, there most be a few ideal touches l)eyond the simple troth of 
character; and the picture can only be interesting, when it ceases 
to present images of mediocrity or striking imperfection. Bat 
they referred their models of fictitious heroism to the existing 
standard of moral approbation ; a rule, - whidi, if it generally falls 
short of what reason and religion prescribe, is always beyond the 
average tenour of human conduct. From these and from history 
itself, we may infer the tendency of chivalry to elevate and purify 
the moral feelings. Three virtues many particularly be noticed, 
TirtMideiD«e<i ^ csscutial, in the* estimaticm of mankind, to the 
MMoitai to cll^ character of a knight; loyalty, courtesy, and munifi- 
^**'^* cence. 

^ ^jj The first of these, in its original sense, may be de- 

^* ^' fined, fidelity to engagements; whether actual pro- 
mises, or sodi tacit obligations as bound a vassal to his lord, and a 
subject to bis prince. It was applied also, and in the utmost strict- 
ness, to the fidelity of a lover towards the lady he served. Breach 
of faith, and especially of an express promise, was held a disgrace 
that no valour could redeem. False, p^jured, disloyal, recreant, 
were the epithets which he must be compelled to endure, who had 
swerved from a plighted engagement, even towards an enemy. 
This is one of the most striking changes produced by chivahry. 
Treachery, the usual vice of savage as well ^ corrupt nations, 
became infamous during the vigour of that discipline. As personal 
rather than national feelings actuated its heroes, they never felt 

'0 romancei will speak for themselrfls ;and sIm ; and from SIsmondl, Llttirature da Nidi, t. i. 
rtcr of tlio Provencal morality may be p. i79. elo. See too St. Palaye, 1. 11. p. 6S. aod 68. 
^rom MUlot, Hist, des Troubadours, pa«- 
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that hatred, much less that fear of thdr enemies, irhich blind mes 
to the heinousness of ill faith. In the wars of Edward III., origi- 
nating in no real animosity, the spirit of honourable, as well as 
.courteous behaviour towards the foe seems to have arrived at its 
highest point. Though avarice may have been the prunary motive 
of ransoming prisoners, instead of putting them to death, then* 
permission to return home on the word of honour, in order to 
procure the stipulated sum, an indulgence never refused, could 
only be founded on experienced confidence in the principles of 
' chivalry (1). 

A knight was unfit to remain a member of the'order, 
if he violated his faith ; he was ill acquainted with its ^•"^y- 
duties, if he proved wanting in courtesy. This word expressed the 
most highly refined good-breeding, founded less upon a knowledge 
of ceremonious politeness, though this was not to be omitted, thm 
on the spontaneous modesty, self-denial, and respect for others, 
which ought to spring from his heart. Besides the grace which 
this beautiful virtue threw over the habits of social life, it softened 
down the natural roughness of war, and gradually introduced tbit 
indulgent treatment of prisoners ^hich was almost Unknown to an- 
tiquity. Instances of this kind are continual in the later period of 
the middle ages. An Italian writer blames the sddier who wound- 
ed Eccelin, the famous tyrant of Padua, after he was taken. He 
deserved, says he, no praise, but rather the greatest infamy for his 
baseness; since it is as vile an act to wound a prisoner, whether 
noble or otherwise, as to strike a dead body (2). Considering the 
crimes of Eccelin, this sentiment is a remarkable proof of genero- 
sity. The behaviour of Edward III. to Eustace de Ribaumont, 
after the capture of Calais, and that, still more exquisitely beauti- 
ful, of the Black Prince to his royal prisoner at Poitiers, are sudi 
eminent instances of chivalrous virtue, that I omit to repeat them 
only because they are so well known. Those great princes too 
might be imagined to have soared far above the (Mrdinary track of 
mankind. But in truth, the knights who surrounded them, and 
imitated their excellencies, were only inferior in opportunities of 
displaying the same virtue. After the battle of Poitiers, " the 
Engh'sh and Gascon knights," says Froissart, ^^ having entertained 
their prisoners, went home each of them with the knights or squires 
he bad taken, whom he then questioned upon their honour, what 
ransom they could pay without inconvenience, and easily gave them 
credit ; and it was common for men to say, that they would not 
straiten any knight or squire, so that he should not live well, and 
keep up his honour (3).'' Liberality indeed, and dis- ^^ 

dain of money, might be reckoned, as I have said, ^ ^ ^' 

H) St. Palaye, part. ii. rire, qtaim gladio cedere cadarer. Rolandlniu, in 

(t) Non laodem merait, sedsummepoU&soppro- Script. Rer. Ital. t. Tiif. p. 351. 

. brium Tilitatis; nam idem taciniis est putandim (S) FrolMart, 1. 1. e. 161. He remark* inanotlier 

captuoi noMlem Tel iirnoUlem offendere, f el (e- place, Ikai all EogUak and French gentleBen treat 
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among the essential Ttrtnes of chivalry. All the romances incnl- 
cate the duty of scattering their wealth with profusion, especially 
towards minstreb, pilgrims, and the poorer members of their own 
<Mrder. The last, who were pretty numerous, had a constant right 
to soecoar from the opulent; the castle of every lord, who re- 
spected the ties of knighthood, was open with more than usoal hos* 
I»tality to the traveller whose armour announced hb dignity, 
though it might also conceal his poverty (1 ). 

jfisuoe. Valour, loyalty, courtesy, muniflcence, formed col- 

lectively the character of an accomplished kmght, so far 
as was displayed in the ordinary tenour of his life reflecting these 
virtues as an unsullied mirror. Yet s<»nething more was required 
for the perfect idea of chivalry, and enjoined by its principles i an 
active sense of justice, an ardent indignation against vrrong, a defer^ 
minatlon of courage to its best end, the prevention or redress of in- 
jury. It grew up as a salutary antidote in the midst of poisons, 
while scarce any law but that of the strongest obtained regard, and 
the rights of territorial property, which are only right as they con- 
duce to general good, became the means of general oppression. The 
real condition of society, it has sometimes been thought, migfal 
suggest stories of knight-errantry, which were wrought up into the 
popular romances of the middle ages. A baron, abusing the ad- 
vantage of an indccessible castle in the fastnesses cf the BkckForcst 
or the Alps, to pillage the neighbourhood, and confine travellers in 
Ins dungeon, though neither a giant nor a Sarac^i, was a uMmster 
not less formidable, and could perhaps as little be destroyed without 
the aM of disinterested bravery. Knight-errantry, indeed, as a jwo- 
fession, cannot rationally be conceived to have had any existence 
beyond the precincts of romance. Yet there seems no improbability 
in supposing, that a knight, journeying through micivilized regions 
in his way to the Holy Land, or to the court of a foreign sovereign, 
might find himself engaged in adventures not very dissimilar to th^ 
wUdi are the theme of romance. We cannot indeed expect to find 
any historical evidence of such inddents. 

Regembiance ^^^ Characteristic virtues of chivalry bear so much 
of chiraiwrnf to resemblaucc to those which eastern writers of the same 
oasiern mannen. p^^j cxtol, that I am a little dispo^ed to suspect 
Europe of having derived some improvement from imitation of Asia. 
Though the crusades b^an in abhorrence of infidels, this sentiment 
wore off in some degree before their cessation ; and the regular in- 
t^rcourseof commerce, sometimesof aUiance, between theChristians 
of Palestine and the Saracens, must have removed part of the preju- 

thoir prisoners well ; not so the Germans, who pnt speaking of coorsc In an imaeinarr history,) that 

them In fetters, In order to extort more money, noblemen and ladies placed a helmet on the high- 

c. 1S6. est point of their caslles, as a sign that all fersous 

(])St. Palaye, part.ir.p.312. 367. etc. Le Grand, of such rank tra?elling that road might hoMiy 

Fabiiaia, 1. 1. p. lis. 167. It was the custom in eAtorth«irboiue»Uke their owu. bt. JPalaye, p.807. 
Grett BrUola, (8«}4 ttM ftomuic« of rerccfonft, 
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dice, while expcrkmce of Iheir enemy's courage and gcn^t>sity in 
war would with those gallant knights scrre to lighten the remainder. 
The romancers expatiate with pleasure on the merits of Saladin, who 
actually receiyed the honour of knighthood from Hugh of Tabaria, 
his prisoner. An ancient poem, entitled the Order of Chivalry, is 
founded upon this story, and contains a circumstantial acccnint of 
the ceremonies, as well as duties, which the institution required (1). 
One OF two other circumstances of a similar kind bear witness to 
the veneration in which the name of knight was held among the 
eastam nattons. And certainly, excepting that romantic gallantry 
towards women, which their customs would not admit, the Moham- 
medan chieftains were for. the most pari abundantly qualiOed to 
fiilfil the duties of European chivalry. Their mannas had been 
polished and courteous, and the western kingdoms wore c(»npara* 
tirely barbarous. 

The principles of chivalry were not, I think, natu- ^^^^ produced 
rally productiyeof many evils. For it is unjust to by the spiru ot 
dass those acts of op|H*ession at discnrder among the ^^*^^ 
abmes of knighthood, which were committed in spite of its regu- 
lations, and wwe only prevented by them from becoming more 
extensive. The license of times so imperfectly civilized could not 
be expected to yield to institutions, which, like those of religion, 
fidl prodigiously sh(n-t in then* practical restdt of the reformation 
which they were designed to work. Man's guilt and frailty have 
never admitted more than a partial corrective. But some bad 
conae^t^nces may be more fairly ascribed to the very nature of 
dHvairy . I have already mentioned the dissoluteness, which almost 
unavoidably resulted from tiie prevailing tone of gallantry. And 
yet we sometimes find, in the ^iritings of those timeft, a spirit of 
pure but exaggerated sentiment ; and the most fanciful refin^nenta 
of passiiHi are mingled by the same poets with the coarsest immo^ 
rality . An undue thirst for mOitary renown was another fault that 
dbivalry must have nourished ; and the love of war, sufficiently 
pernicious in any shape, was mwe founded, as I have observed, on 
personal fedings of honour, and less on public spirit, than in the 
citizens of free states. A third reproach may be made to the cha-^ 
racter of knighthood, that it widened the separation between the 
different dasses of society, and confirmed that aristocratical spirit 
of high birth, by whidi the large mass of mankind were kept in 
unjust degradation. Compare the generosity of Edwardlll. towards 
Eustace de Ribaumont at the siege of Calais, with the harshness 
of his conduct towards the citizens. This maiy be illustrated by a 
st<H7 from Joinville, who was himself imbued with the full spirit 
of chivalry, and felt like the best and bravest of his age. He is 
speaking of Henry count of Champagne, who acquired, says he, 
very deservedly, the sirname of Liberal, and adduces the following 

DmUamdoBiriNMPiil. 
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proof of it. A poor knight im|dored of him on his knees one day 
as much money as would serve to marry his two daughters. One 
Artbault de I^ogent, a rich burgess, willing to rid the count of this 
importunity, but rather awkward, we must own, in the turn of his 
argument, said to the petitioner : My lord has already given away 
80 much that he has nothing left. Sir Villain, replied Henry, turn- 
ing round to him, you do not speak truth, in saying that I have 
nothing left to give, when I have got yourself. Here, Sir Knight, 
I give you this man and warrant your possession of him. Then, 
says Joinville, the poor knight was not at all confounded, but seized 
hold of the burgess fast by the collar, and told him he should not 
go till he had ransomed himself. And in the end he was forced to 
pay a ransom of five hundred pounds. The simide-minded writer 
who brings this evidence of the count of Champagne's liberality is 
not at all struck with the facility of a virtue that is exercised at the 
cost of others (1). 

cirfiimiUDcef Thcrc is perhaps enough in the nature of this insti- 
tendinr to pro- tuUou aud its Congeniality to the habits of a warlike 
■*** **• generation to account for the respect in which it was 

held throughout Europe. But several collateral circumstances 
served to invigorate its spirit. Besides the powerful efficacy with 
which the poetry and romance of the middle ages stimulated those 
susceptible minds which were alive to no other lit^ature, we may 
enumerate four distinct causes, tending to the pr(nnotion of chi- 
valry. 

Regoitr edoct- '^^ ^^^ ^ ^**^^^ ^*^ ^ regular scheme of educa- 
tion for kBight- tion, acceding to which the sons of gentlemen, from 
**^* the age of seven years, were brought up in the castles 

of superior, lords, where they at once learned the whole discipline 
of their future profession, and imbibed its emulous and enthusiastic 
spirit. This was an inestimable advantage to the poorer nobility, 
who could hardly otherwise have given their chil(h:en the accom- 
plishments of their station. From seven to fourteen these boys were 
called pages or varlets ; at fourteen they bore the name of esquire. 
They were instructed iu the management of arms, in the art of 
horsemanship, in the exercises of strength and activity. They be- 
came accustomed to obedience and courteous demeanour, serving 
their lord or lady in offices which had not yet become derogatory 
to honourable birth, and striving to please visitors, and especially 
ladies, at the ball or banquet. Thus placed in the centre of all that 
could awaken their imaginations, the creed of chivalrous gallantry, 
superstition, or honour, must have made indelible impressions. 
Panting for the glory which neither their strength nor the established 
rules permitted them to anticipate, the young scions of chiyalry 
attended their masters to the tournament, and even to the batUe, and 
rivetted with a sigh the armour they were forbidden to wear (2). 

(1) JoiBTille itt Collection des Mi^olres, t. i. p. 49. (i) St. PaUye, part. 1. 
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It was the constant policy of soyereigns to eneoorage ^j^^ntm^nt 
this institution, which furnished them with faithful of pHnoet. toJ^ 
supports, and counteracted the independent spirit of "^^^* 
feudal tenure. ' Hence they displayed a lavish magniflcence in fes- 
tivals and tournaments, which may be reckoned a second means of 
keeping up the tone of chivalrous feeling. The kings of France and 
England held solemn or plenary courts at the great festivals, or at 
other times, where the name of knight was always a title to admit- 
tance; and the masque of chivalry, if I may use the expression, was 
acted in pageants and ceremonies, fantastical enough in our appre- 
hension, but well calculated for those heated understandings. Here 
the peacock and the pheasant, birds of high fame in romance, re- 
ceived the homage of all true knights (1). The most singular fes- 
tival of this kind was that celebrated by PhOip duke of Burgundy, 
in 1453. In the midst of the banquet a pageant was introduced, re- 
presenting the calamitous state of religion in consequence of the 
recent capture of Constantinople. This was followed by the ap- 
pearance of a pheasant, which was laid before the duke, and to 
which the knights present addressed their vows to undertake a 
crusade, in the following very characteristic preamble : — I swear 
before God my Creator in the flrst place, and the glorious Yiipn 
his mother, and next before the ladies and the pheasant (2). Tour- 
naments were a still more powerful incentive to emulation. These 
may be considered to have arisen about the middle of the eleventh 
century; for though every martial people have found diversion in 
representing the image of war, yet the name of tournaments, and 
the laws that regulated them, cannot be traced any higher (3). 
Every scenic performance of modern times must be tame in com- 
parison of these animating combats. At a tournament, the space 
enclosed within the lists was surrounded by sovereign princes and 
their noblest barons, by knights of established renown, and all that 
rank and beauty had most distinguished among the fair. Covered 
with steel, and known only by their emblazoned shield, or by the 
favours of their mistresses, a still prouder bearing, the combatants 
rushed forward to a strife without enmity, but not without danger. 
Though their weapons were pointless, and sometimes only of wood, 
though they were bound by the laws of tournaments to strike only 
upon the strong armour of the trunk, or, as it was called, between 
the four limbs, those impetuous conflicts often terminated in wounds 
and death. The church uttered b<^r excommunications in vain 
against so wanton an exposure to peril ; but it was more easy for 
her to excite, than to restrain that martial enthusiasm. Victory in 
a tournament was little less glorious, and perhaps at the moment 

(1) Dn Cange, clnqnieme Bissertationi snr Join- tournaments ; which must df coarse be understood 
Tllie. St. Palaye, 1. 1, p. 87. 118. Le Grand, t. i. p. ik. in a limited sense. The Germans ascribe them to 
(9) St, Palaye, t. i. p. 191 . Henry the Fowler : but this, according to Du Cange 
(3) Godfrey de Preuilly, a French Icnight, is said is on no authority. Sixieme Dissertation sur Join- 
by sereral contemporary writers to have invented Tille. 

u. 20 
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more exquisite! J felt, than in the field; Mnce no battle couldatteinble 
such witnesses of Taloor. ^^ Honour to the sons of the bra?e/' re- 
sounded amidst the din of martial music from the lips of the min- 
strels, as the conqueror advanced to receiye the priie from his queen 
car his mistress ; while the surrounding multitude acknowledged in 
his iHTOwess of that day an augury of triumphs that might in more 
sarious contests be blended with those of his country (1). 
prif negM t Both honorary and substantial priyileges beiooged to 
kiuffhtkood. Qie condition of km'ghthood, and had of course a Ria- 
tetM tendency to preserve its credit. A knight was distingoisfaed 
alHTOad by his crested hdmet, his weighty armour, whether of mail 
or plate, bearing his heraldic coat, by his gilded spurs, his hone 
barded with inm, Gt clothed in housing of gold ; at home, by richer 
silks, and more costly furs ;than were permitted to squires, and by 
the appropriated colour of scarlet. He was addressed by titles of 
more respect (2). Many civil oflSces, by rule or usage, were con- 
fined to his order. But perhajps its chief privilege was to form one 
distinct class of nobility, extending itself throughout great part of 
Europe, and almost independent, as to its rights and dignities, d 
any particular sovereign. Whoever had been legitimately dut)l)ed 
a knight in one country became, as it were, a citizen of universal 
chivalry, and might assume most of its privil^es in any otbar. 
Nor did he require the act of a sovereign to be thus distinguished. 
It was a fundamental principle that any knight might confer the 
order ; responsible only in his own reputation if he used lightly so 
high a prerogative. But as all the distinctions of rank might hive 
been confounded, if this right had been without limit, it was an 
equally fundamental rule, that it could only be ex^dsed in favoor 
of gentlemen (3). 

The privileges annexed to chivalry vre^ of peculis^ advantage to 
the vavassors, or inferior gentry, as they tended to oounterbalAnce 

(1) SU May*, ptrt U. tad put tU. to conmMh (ujn t puatcv quoUtf by DtttM) enm cobHM 

cement. Da Cange, Dissert. «. and 7 : and Glos- Flandriensem, quod non potent, nee debebat ft- 

sary, ▼. Tonieamentam. Le Grand, Fabliaax, 1. 1. cere de villano milftem, sine aoctoritate regis- ibid. 

p.lM. Statiimns, says iamea I. of Aragon, ia itt^* *' 

(S) St. Palaye, part. It. Selden's Titles of HQDOor, nullus faciat mililem nisi nilom miiitis- !"«* 

p.SOf. There was not, however, so much dlsUtto- Hispantca, p. Utt. Selden, TfUes •! BoMir. 

tlon In Enf land as in France. p. 698., prodices other evidence to the sane elteei. 

(3) St. Paiaye, vol. i. p. 70., has forgotten to And the ehiperor Slgismnud having contend 

make this dlstincUon. It is, however, capable of knighthood, during his stay at Paris in Ull, <M>j| 

abundant proof. Guuthcr, in his poem called person incompetent to receive it for want of bow- 

Lifvrinas, obeerres of the MHanese republic : lity, the French were Indignant at his eandx^*' 

Otho of Frisingen expresses the same in prose, ft receiving chivalry at Naples, though it w*s » 

Is mM, In the Establishments of St. Lonis, that If France. 

any one not being a gentleman on the father's side The privileges of every knight to associate QU* 

was knighted, the king or baron in whose territory lined persons to the order at his pleasure, W<«* 

he resides, may hack olT his spurs on a dunghill, very long in France ; certainly down to the Bnf- 

c. 130. The count of Never*, having knighted a lisb wars of Charles Vii., (Monstrelet. pari U- 

person who was not noble ex parte paternA, was folio SO.) and, if 1 am not mistaken, dovo to Iks 

rwed in the king's court. The king, however, (Phi- time of Francis I. But in England, vbeit the 

lip 111 } conBrmed the knighthood. Daniel, Hist, spirit of indepeodanco did not prevail so n«^ 

Ue la Milice Fraocaisc, p. 98. Full propusiUm amoBff tha ttolMlity, Hto««c«a««4> Sei^*^^ 
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the influent Trhich territorial wealth threw into the scale of their 
feudal suzerains. Knighthood brought these two dasses neffiy to 
a level; and it is owing perhaps in no small degree to this institu- 
tion, that the lower nobility saved themselves, notwithstanding thchr 
poverty, from being confounded with the common people. 

Lastly, the custcHns of chivabry were maintained by their con- 
nexion with military sa^vice. After armies which we may call 
Gomparativelyregular,had8iq)er8ededinagreatdegree Connexion of 
the feudal militia, princes were anxious to bid high for eMrainr with mi- 
the service of knights, the best equipped and bravest "*^' '•''**'' 
warriors of the time, on whose prowess the fate of battles was for 
a long period justly supposed to depend. War brought into relief 
the generous virtues of chivalry, and gave lustre to its distinctive 
privileges. Therankwassoughtwithenthnsiasticemulation through 
heroic achievements, to which, rather than to mere wealth and sta- 
tion, it wasconsideredtobdong. In the wars of France and England, 
by far the most splendid period of this institution, a promotion of 
knights followed every success, besides the innumerable cases whare 
the same honour rewarded individual bravery (1 ) . It may here be 
mentioned, that an honorary distinction was made between knights- 
bannerets and bachelors (2), The former were the Knight- ban- 
richest and best accompanied. No man could properly neNCsaidbMiie- 
be a banneret, unless he possessed a certain estate, and ^"* 
could bring a certain number of lances into the field (3) . His dis- 
tinguishing mark was the square banner, carried by a squire at the 
pdnt of his lance ,* while the knight-bachelor had ooly the coronet 
or pointed pendant. When a banneret was created, the general cut 
<^thispendanttorenderitsquare(4). But this distinction, however 

tiona one renarkable InfUnca in a vrU of the (f) The weM haohelor hu heei eonuBOBlr 
S9th year of Henry HI., snmmonfng tenants in derived from Ims chevalier, in oppoiitlon to ban- 
capile to eome a^d receiTO Icnighthood from the neret. But this, bowerer plaeslhle, Is unlikely to 
king, ad recipiendom k nobis arma ntlitaria, be right. We do not Qjid any anthority for tiie 
ond tenants of mesne lords to be knighted by expression has rheralier, nor any equivalent in 
whomsoever they pleased, ad recipiendira anna LAtln, bacealaofeus certainly not fvifgestiag that 
de qnibnscnmque volnerint. Titles of Honour, sense; and it is strange that the corruption should 
p. 792. Bm soon alter this time, It became an obHterate every trace of the original term. Baehe- 
established principle of our lav that no sabject lor is a very old word, and is ised in early French 
can eonfer knighthood except by the king's an- poetry for a young man, as bachelette is for a 
tiiority. Thus Edward UI. grants to a burgess of girl. So also In Chaieer, 
Lfndia In Gnlenne (I know not what place this is) "A yonge Squire. 
the yrivUege of reeelviog t;hat rank at the hands a lover, and a lusty bachelor." 
of any knight, his want of noble birth notwith- (jj^eCange, Dissertatjon aenritee ear Mn- 
standing. Rymer, t. v. p. «tS. It seems, however, ^m^ j,,e number of men at arms, whom a ban- 
that a difcrent taw obtained in some places. ^^^^ ^^^.^ ^ command, was properly fifty. But 
Twenty-three of the chief Inhabitants of Bean- qh^i^^ ^^ la Marche speaks of twenty41f e «s sof- 
♦alre, partly knights, partly bnrgessM, certified f^^^^^ ^^^ ^ appears that, in fact, knights-ban- 



In 1S98, that the immemorial usages of Beaucaire 



Berets often did not bring so many. 



!"f tT^?""? ^^ i**^ V'T^* ^ 't?*' ! (*) n>'d- Olivier de la Marche (CollecUoe des 

kaifhtboed at the hands of nobiemeii, without «tmoires,t.vUi. p. tt7.) gives a particular example 

the prince's pferaOssion. Vaisset e, Hist, de Lan- of this; andmakesadisUnctionbetweetfthebaehc 

geedoc, t. III. p. tW. Burgesses, la the great com- j^^ created a banneret on account of his esUte. 

mereial towns, were considered as of a superior and the hereditary banneret, who took a public 

class to the rolunera, and possessed a kind of opportunity of requesting the sovereign to unfold 

demHiobliy. CImriesV. •PPjars le b*fe con- hfo femiiy bamier: which he had bSfere borne 

ceded a similar indulgence to the dlUens of Paris, wooed rowd his laece. The first was said relever 

Villaret. t. %. p. U8. keeiiete ; the second, entrer en banniere. This 

(1) St. Palaye, part. iii. passim. dilTerence is sore felty esptained by Daniel, Hisi. 
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it dcTatcd the banneret, gave him no claim to military command, 
exc^ over his own dependents or men at arms. Chandos was stiS 
a knigiit-bachelor Yfhen he led part of the prince of Wales's army 
into Spain. He first raised his banner at the battle of Navarette; 
and thetiarration that Froissart gires of the ceremony wiUiUiistrate 
the manners of chivalry, and the character of that admirable hero, 
the conqueror of Du Gucsclin and pride of English chivalry, whose 
fame w^ith posterity has been a little overshadowed by his master's 
laurels (1). What seems more extraordinary is, that mere squires 
had frequently the command over knights. Proofs of this are 
almost continual in Froissart. But the vast estimation in whidi 
men held the dignity of knighthood led them sometimes to defer it 
(ot great part of their lives, in hope of signalizing their investiture 
by some eminent exploit. 

DflciiM of cbi- These appear to have been the chief means of nou- 
vairy. rishiug the princiides of chivalry among the nobility of 
Europe. But notwithstanding all encouragement, it underwent 
the usual destiny of human institutions. St. Palayc, to whom we 
are indebted for so vivid a picture of ancient manners, ascribes the 
decline of chivalry in France to the profusion with which the order 
was lavished under Charles YI., to the establishment of the com- 
pam'esof ordonnance by Charles Vll., and to the extension of 
knightly honours to lawyers, and other men of civil occupation, by 
Francis I. (2). But the real principle of decay was somethingdif- 
ferent from these three subordinate circumstances, unless so for as 
it may bear some relation to the second. It was the invention of 
gunpowder that eventually overthrew chivalry. From the time 
when the use of fire-arms became tolerably perfect, the weapons 
of former warfare lost their efficacy, and physical force was re- 
duced to a very subordinate place in the accomplishments of a sol- 
dier. The advantages of a disciplined infantry became more sen- 
sible ; and the lancers, who continued till almost the end of the 
sixteenth century to charge in a long line, felt the punishment of 
their presumption and indiscipline. Even in thei wars of Ed- 
ward III., the disadvantageous tactics of chivalry must have been 
perceptible; but the military art had not been sufficiently studied to 
overcome the prejudices of men eager for individual distinction. 
Tournaments became less frequent ; and after the fatal accident of 
Henry II., were entirely discontinued in France. . Notwithstanding 
the convulsions of the religious wars, the sixteenth century was 
more tranquil than any that had preceded; and thus a large part 
of the nobility passed their lives in pacific habits, and, if they assum- 
ed the honours of chivalry, forgot their natural connexion with 

de la Millce Frangoise, p. 118. Chandoa;* banner (J) Froissart, part. i. c. 2*1. 
was oQfolded, not cut, at Nararette. We read 

sometimes of esquire-bannerets, that ts, of ban- (2) M^m. snr la Ch^Talerie, part. t. 
nerets by descent, not yet knlghtsd. 
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military prowess. This is far more applicable to England, where, 
except from the reignef Edward III. tothatofHenry VI., cliivalry, 
as a military" institution, seems not to have found a very congenial 
$oO. (i). To these circumstances, immediately affecting the military 
condition of nations, we must add the progress of reason and litera- 
ture, which made ignorance discreditable eyen in a soldier, and 
exposed the follies of romance to a ridicule, which they were very 
ill calculated to endure. 

The spirit of chivalry left behind it a more valuable successor* 
The character of knight gradually subsided in that of gentleman ; 
and the one distinguishes European society in the sixteenth and 
seventeenth centuries, as much as the otheif did in the preceding 
ages. A jealous sense of honour, less romantic, but equally ele 
yated, a ceremonious gallantry and politeness, a strictness in devo- 
tional observances, a high pride of birth, and feeling of indepen 
dence upon any sovereign for the dignity it gave, a sympathy for 
martial honour, though m(Mre subdued by civil habits, are the linea- 
m^its which prove an indisputable descent. The cavaliers of 
Oiarles I. were genuine successors of Edward's knights ; and the 
resemblance is much more striking, if we ascend to the civil wars oi 
the League. Time has effaced much also of this gentlemanly, as it 
did before of the chivalrous character. From the latter part of 
the seventeenth century, its vigour and purity have undergone a 
tacit decay, and yielded, perhaps in every country, to increasing 
cc»nmercial wealth, more diffused instruction, the spirit of general 
liberty in some, and of servile obsequiousness in others, the 
modes of life in great cities, and the levelling customs of social in- 
tercourse (2). 

It is now time to pass to a very different subject. utar^tatt 
The third head under which I classed the improvements 
of society during the four last centuries of the middle ages, was 
that of literature, fiut I must apprise the reader not to expect any 
general view of literary history, even in the most abbreviated 

(1) The prerofattTO exercised by the kings of thirteenth, nor ^he Jealous tyrannies of the follow- 

England of compellinff men soffloientlyqnalifled In ing ceutorles. YeteTen here we And enough to 

point of estate to take on them the honour of furnish Haratorl with materials for his 53rd disser- 

knighthood was inconsistent with the true spirit of tation. 

chlTalry. This begata, according to Lord Lyttleton, (s) The well-known Memoirs of St. Palay e are the 

under Henry HI. Hist, of Henry II. toI. it. p. S38. best repository of interesting and iliustratlre facts 

Independently of this, soTeral causes tended to ren- respecting chivalry . Possibly he may have relied 

der England less under the influence of cbivalrons a little too much on romances, whose pictures will 

principles, than France tfr Germany ; such as, her naturally be ovecharged. Froissart himself has 

comparatlTcly peaceful state, the smaller share she somewhat of this partial tendency, and the mannera 

took in the crusades, her inferiority in romances of chlTalrons times do not make so fair an appear^ 

•f knight errantry, but abore all, the denM>craticaI ance in Monstrelet. In the Memoirs of la Tre- 

<diaracter of her laws and government. Still this mouille, (Collect, des U6m. t. xlv. p 169.) we have 

is only to be understood relatively to the two other perhaps tlie earliest delineatjon from the life of 

countries above named ; for chivalry was always those severe and stately virtues in high-born ladies, 

In high repute among us, nor did any nation pro- of 'which our own country furnished so many 

dace more admirable specimens of its excellencies, examples in the sixteenth and seventeenth ccntu- 

I am not minutely acquainted with the state of ries, and which were derived from the influence of 

phivalry in Spain, where itseems to have flourished chivalrous principles. .And those of Bayard In the 

considerably. Italy, except in Naples, and perhaps same collection, ( t. xiv. and xv. ) are a beautiful 

Piedmont, displayed little of Its spirit ; which nei- exhibition of the best effects of that discipline, 
ther suited itie free republics of the tvt elfth and 
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manner. Such an epitome would not only be necessarily snperfr^ 
cial, bat foreign in many of its details to the purposes of this 
chapter, wbich, attempting to develope the circnmstantes thatgsTe 
t new c(»nplexion to society, considers literature only so far as U 
exerdsedageneralandpowc^al influence. Theprivatereseardies, 
therefore, of a single ^holar, unproductire of any material effisct 
in his generation, ought not to arrest us, nor indeed would a series - 
of biographical notices, into which literary history is apt to fall, be 
Yery instructiye to a philosophical inquirer. But I have stUl a 
more decisive reason against taking a largerange of literary history 
into the compass of this work, founded on the noAny contribatioDS 
whidi have been ma^e within the last forty years to that depart* 
ment, some of them even since the oommencensient of my own 
labour (1). These bare diAised so genend an acquaintance with 
the literature of the middleages, that I must, in treating the subject, 
either compile secondary infintnation from well laiown booiu, or 
enter upona yast field of reading, with little hope of improniag 
upon what has been already said, or even acquiring crecHt for ori- 
ginal research. I shall therefore confine myself k> four points, 
the study of civil law ; the institution of universities ; the applicatioa 
of modern language to literature, and especially to poetry; a&d 
the revival of ancient learning. 

^^jj ^ The Roman law had been nominaHy preservedeter 

^* since the destruction of Sie empire ; and a great por- 
tion of the inhabitants of France and Spain, as well as Italy, were 
governed by its provisions. But this was a mere compilation from 
the Theodosian code ; which itself contained only the more r^nt 
laws promulgated after the establishment of Christianity, with some 
fragments from earlier collections. It was made by order of Alaric 
king of the Visigoths about the year 500, and it is firequently con- 
founded with the Theodosian code by writers of the dark ages (2). 
The code of Justinian, reduced into system after the separation of 
the two former countries from the Greek empire, never obtained 
any authority in them ,* nor was it received in the part of Italy 
subject to the Lombards. But that this body of laws was absolutdy 
unknown in the West during any period seems to have been too 
hastily supposed. Some of the more eminent ecclesiastics, ts 
Hincmar and Ivon of Chartres^ occasionally refer to it, and bear 
witness to the regard which tlie Roman diurch had uniformly pud 
to its decisions (3). 

The revival of the study of jurisprudence^ as derived from the 

<1) Foot rery recent pnblicaUons (not to monUon remtrks ; bit thit of Gln^eni i« among the nwt 

that of Buhle on modern philosophy) enter much learned and important works of this ceDtaiT. I 

at large into the middle iiteratnre ; those of H. Gin- hare no hesitation to prefer it, as far as lU iBb|^ 

tuen«, and M. Sismon4i, the History of Enflaad by extend, to Tlrabosehi. 
Mr. Sharon Turner, and the Literary History of the (t) Heinecclns, Hist. Jaris (Serman. c. I. s. 15. 
Middle Ages by Mr. Berlngton. AH of these con- (3) Glannone, 1. It. ^ 9* SeldVB, ad Flaua, P> 

tain more or less nscfol information and jadicious 1071. 
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lairs of Jostiitlan, has generally been ascribed to the discoTcry made 
of a copy of tbo Pandccls at Amalfl, in 1 135, when that city Avas 
taken by the Pisans. This fact, though not improbable, seems not 
to rest upon sufficient evidence (1). But its truth is the less mate- 
rial, as it appears to be unequivocally proved that the study of 
Justinian's system bad recommenced befcnre that »ra. Early in the 
twelfth century, a professor named Irnerius (S) opened a schoid of 
civil law at fidklgna, where he commented, if not on the Pandects, 
yet on the other books, the Institutes and Code, which were suffi- 
cient to teadi the prindides and inspire the love of that comprehen- 
sive jurisprudence. The study of law, having thus revived, made 
a surprising progress; within fifty years Lombardy was fuH of 
lawyers, on whom Fredmc Barbarossa and Alexander III . , so hos- 
tile in every other respect, conspired to shower honours and pri- 
vileges. The schools of Bdogna were pre-eminent throughout this 
c^tury for legal learning. There seem also to have been semina- 
ries atModena and Mantua ; nor was any considerable city without 
distinguished civilians. In the next age they became still more 
numerous, and their professors more conspicuous, and universities 
arose at Na{ies, Padua, and other {daces, where the Roman law 
was the object of peculiar regard (3) . 

There is apparently great justice in the opinion of Tiraboscbi, 
that by acquiring internal freedom and the right of determining 
controversies by magistrates of their own election, the Italian cities 
were led to require a more extensive and accurate code of written 
laws, than they had hitherto possessed. These municipal judges 
we^ chosen from among the citizens, and the succession to offices 
was usually so rapid, that almost every freeman might expect in his 
turn to partake in the public government, and consequently in the 
administration of justice. The latter had always indeed been exer- 
cised in the sight of the people by the count add his assessors under 
the Lombard and Carlovingian sovereigns ; but the laws were 
rude, the proceedings tumultuary, and the decisions perverted by 
violence. The spirit of liberty begot a stronger sense of right ; 
and right, it was soon perceived, could only be secured by a com- 
mon standard. Magistrates holding temporary offices, and little 
elevated, in those simple times, above the citizens among whom 
they were to return, could only satisfy the suitors, and those who 
surrounded their tribunal, by proving the conformity of their sen- 
tences to acknowledged authorities. And the practice of alleging 
reasons in giving judgment would of itself introduce some unifor- 
mity of decision and some adherence to great rules of justice in the 
most arbitrary tribunals ; while, on the other hand, those of a free 

(i) TirabotchI, t. lit. p. 8M. Gingnen^, Hist. Lttl. Go by the lulians, and •ccastonallf omitted, espe- 

de' riuiie, t 1. p. lis. dally lo Latinizlnr, for the take of euphony or 

(t) Iraerlua Is sometlnet called Goarnerf us, Bon»- parity, 

times Warnerius : the Germaa w is changed iato (3) Tiraboscbi, t. It. p. 88. t. t p. 51. 
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country lose part of their title to respect, and oT ttieir tendency 
to maintain right, whenever, either in civil or criminal questions, 
the mere sentence of a judge is pronounced without explanation of 
its motives. 

The fame of this renovated jurisprudence spread very rqndly 
from Italy over other parts of Europe. Stud^ts flocked from all 
parts to Bologna ; and some eminent masters of that school rqieat- 
ed its lessons in distant countries. One of these, Placentinus, 
explained the Digest at Montpdlier before the end of the twelfth 
century ; and the collection of Justinian soon cametosupiersede the 
Theodosian code in the dominions of Toulouse (1). Its study ocm- 
tinued to flourish in the universities of both these cities ; and hence 
the Roman law, as it is exhibited in the system of Justinian, be- 
came the rule of all tribunals in the southern provinces of 
France. Its authority in Spain is equally great, or at least is 
. only disputed by that of the canonists (2) ; and it forms the ac- 
knowledged basis of decision in all the Germanic tribunals, spa- 
ringly modified by the ancient feudal customaries, wUch the 
jurists <tf the empire reduce within narrow bounds (3). In 
the northern parts of France, where the legal standard was 
sought in local customs, the civil law met naturally vrith less re- 
gard. But the code of St. Louis borrows from that treasury many 
of its provisions, aAd it was constantly cited inpleadii^s before 
the parliament of Paris, either as obligatory by way of auth^ty, 
or at least as written wisdom, to which great defer^ce was 
shewn (4). Yet its study was long prohibited in the university of 
Paris, from a disposition of the popes to establish exclusively their 
decretals, though the prohibition was silently disregarded (5). 
Its tntrodoctioe As early as the reign of Stephen, Yacarius, a lawyer 
into England. Qf fiologua, tdught at Oxford with great success ; but 
the students of scholastic theology opposed themselves, from some 
unexplained reason, to this new jurispructence, and his lectures 
were interdicted (6) . About the time of Henry III . and Edward 1. , 
the civil law acquired some credit in England ; but a system entirely 
incompatible with it had established itself in our cpurts of justice; 
and the Roman jurisprudence was not only soon rejected, but be- 
came obnoxious (7). . Every where, however, the clergy combined 

(1) Tiraboschf, t. t. Yaissette, Hist, de Lanirue- Cildbres. that appeal was coDtinually made to the 
doc, t. it. p. 817. ; t HI. p. BIT. ; t. iv. p. 80». principles of the civil law in the factumi of Part- 
es) Duck, De Usu ifula olTllis, 1. ii c. 8. sian advooates. 

(3) Idem, 1. ii. c. 8. ' (S) Crerier, Hist, de rDntTorsiti de Paris, t. I. 

(4) Dncii, I. ii. c. 5. s. SO, SI. Flenry, Histoire dn p. 416.; t. ii. p. 275. 

Droit Francois, p. 74. (prcnxed to Argou, lustiln- (6) Johan. Salisborlensis, apudSeldenadFletam, 

tions an Droit Francis, edit. 1787,) says, that it p. 108S. 

was a great question among lawyers, and stiU on- (7) Selden, nbi snprii, p 10M~1104. This paaage 

decided, (i. e. in 1674.) whether the Roman law is worthy of attention. Yet, notwithstanding Sel- 

was the common law In the pays contamlers, as den's authority, I am not satisfied that he has not 

to those points wherein their local customs were extenuated the effect of Bracton's predilection for 

silent And, if I understand Denisart, (Diction- the maxims of Roman Jurisprudence. No early 

nalrc des Di^clsions, art. Droit icritj the alDrma- lawyer has contrlbnted so much to form our own 

tlve prcTailod. It is plain at least by the -Causes svslom, as Bracton ; and if his deflnltiona an4 rules 
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its study with Ihat of their own canons ; it was a maxim that every 
canonist must be a civilian, and tliat no one codld be a good civilian 
unless be were also a canonist. In all universities, degrees are 
granted in both laws conjointly -, and in all courts of ecclesiastical 
jurisdiction, the authority of Justinian is cited, when that of Gre- 
gory or Clement is wanting (1). 

I should earn little gratitude. for my obscure dili- ^^^ ^^^^^ ^,^,_ 
gence, were I to dwell on the forgotten teachers of a »«ns uuie re^ 
science, that is likely soon to be forgotten. These elder ^^^' 
professors of Roman jurisprudence are infected, as we are told, 
with the faults and ignorance of their time ; failing in the exposition 
o( ancient laws through incorrectness of manuscripts and want of 
subsidiary learning, or perverting their sense through the verbal 
subtleties of scholastic philosophy. It appears that, even a hundred 
years since, neither Azzo and Accursius, the principal civilians of 
the thirteenth century, nor Bartolus and Baldus, the more conspi- 
cuous luminaries of the next age, nor the later writings of Accolti, 
Fulgosius,* and Panormitanus, were greatly regarded as authorities ; 
unless it were in Spain, where improvement is always odious and the 
name of Bartolus in^ired absolute deference (2). In the sixteenth 
century, Alciatus and the greater Gujacius became as it were the 
founders of a new and more enlightened acadciqy of Andth««denoe 
civil law, from which the later jurists derived their itseir on the de. 
lessons. But their names, or at least their writings, *""*' 
are rapidly passing to the gulph that absorbed their predecessors. 
The stream of literature, that has so remarkably altered its channel 
within the last century, has left no region more deserted than those 
of the civil and canon law. Except among the immediate disciples 
of the papal court, or perhaps in Spain, no man, I suppose, through- 
out Europe, will ever again undertake the study of the one : and the 
new legal systems which the moral and political revolutions of this 
age have produced and are likely to diiTuse, will leave little in- 
fluence or importance to the other. Yet, as their character, so their 
fate will not be altogether similar. The canon law, fabricated only 
for ah usurpation that can ne^er be restored, will become absolutely 
useless, as if it had never existed ; like a spacious city in the wil- 
derness, though not so splendid and interesting as Palmyra. But 
the Code of Justinian, stripped of its impurer alloy, and of the tedious 
glosses of its commentators, will form the basis of other systems, 
and, mingling, as we may hope, with the new institutions of philo- 
sophical legislators, continue to influence the social relations of 
mankind, long after its direct authority shall have been abrogated. 
The ruins of ancient Rome supplied the materials of a new city ; 

are sometiaies borrowedfrom the ciTlllans, as all it still, I think, a desideratum in the history of Eng- 

admit, oor common law jnay have indirectly re- lish law, which it would illustrate in a very inle- 

celved greater modification from that influence, resting manner- 

than its professors were ready to aclinowiedge, or (l) Ducic, De Usn Juris civilis, 1. 1. c. 87. 

even than they knew. A full flew of this subject (t) Gravina, Orlgine Juris ciTilis, p. 196. 
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and the fragments of her law, whfeh have ah*ead]r heen irronght 
into the recent codes of France and Pmssia, will protmbly, under 
other names, guide for distant generations by the sagacity of Mo« 
destinns and Ulpian (1). 

Public schoou ''*^® establishment of public schools in France ig 
aMabushed bj owing to Charlemagne. At his accession, we are as* 
charieaaf M. gm^gd \^^ j^q mcans of education existed in his domi- 
nions (2) ; and in order to restore in some degree the spirit of letters, 
he was compelled to invite strangers from countries where learning 
was not so thoroughly extinguished. Alcuin of England, dement 
of Ireland, Theodnlf of Germany, were the true pabdins who re- 
paired to his court. With the help of these he revived a few sparb 
of diligence, and established schools in different cities of his empire; 
nor was he ashamed to be the disciple of that' in Us own pahoe 
under the care of Alcuin (3). His two next successors, Loais tbe 
Debonair, and Charles the Bald, were also encouragers of letters ; 
and the schools of Lyoris, Fulda, Gorvey, Rhcims, and some other 
cities might be said to flourish in the ninth century (4). In tliese 
were taught- the trivium and qnadrivhim, a long established diti- 
sion of sciences ; the first comprehending grammar, or what we 
now call philology, l(^c, and rhetoric ; the second, music, arith- 
metic, geometry and astronomy (5). But in those ages scarcdj any 
body mastered the latter fomr ; and to be perfectin me three former 
was exceedingly rare. All those studies, however, were referred 
to theology, and that in the narrowest manner ; music, for example, 
being reduced to church chanting, and astronomy to the calctQation 
of Easter (6) . Alcuin forbad the Latin poets to be read (7) ; and this 
discouragement of secular learning was very general ; though same, 
as for instance Raban, permitted a slight tincture of it, as subsidiary 
to religious instruction (8). 

uaiTmity of About the latter part of the eleventh century, a 

'**^- greater ardour for intellectual pursuits began to shew 

itself in Europe, which in the twelfth brolte out into a flame. Thi$ 

was manifested in the numbers who |epaired to the public acade- 

(1) ThoM, if any nioh there be, ivho feel fone nachni EnfoHsmeiisIs, apnd Lantioy, Da SchoOi 

ctrtosHy abottt the elHUanf or the iiMMfte afea, per oeMdettiem tiultnritla, ». 1. «ee lee tmtlm 

will find aconclM and elegant aeeonnt in Gravina. Litt^ralre de la France, t. if. p. 1. 

Be Orifine JnrU clTllto, p. 166^-106. (Lips, rm:) (s) w. ibid. Thert wai a sort oflttertrr elt* 

Tirakoiehi costalfta perhape nore inrormaUoA ; amenf Ikea. WheM tbe neiiben aneaMdaafliHt 

trat hlf prolixity, on a theme so unimportant, ts names. Charlemagne was called DaTid ; Alciii' 

▼ery wearisome. Of what nse eooM be think it Horace ; another, Bametas, eCo< 

to distfnis the dates of all transactions in the Uree /i\ niaL liuAmIm ■ mv <itit 

of Bartolns and Baldvs (to say nothing of obsemrer v' IT, ^7 Vi? /«u . -^ i .-*-ii-rf ts 

name.) when nobody was left to care%ho Baldni J^iJ^^u.. L.d te.^il?.1LNS2?ifr 

and Bartolns were t Besides thtofauU, it is evident St ,^!^ .^ ' . ?^ ^ ^wTrSi 

thatTtrabosohi knew wy lltUe of taw, and had *",?* l^S f u?7«Jf"*"'*'' "^'** ^^ 

not road the ciTilians of whom he treats ; whereas 'hllosophle, t. ill. p. W. 

Gratina discusses their merlU not only with legal W Schmidt, Hist, des Allemands. 1. 11. p. I"- 

knowledge, but with an aeuteness of eritieism, (7) Grerter, Hlet. de riMilTerelti de NH«. t ^ 

which, to say the troth, TIrabosehi never shews 9' ^ 

except on a date or a name. (8) Brvofcer, t. ill. p. eifi. lUhen JUwvs n» 

(S) Ante Ipsnm domlnnm Carolnm regem In Gal. chief of the ctlhtdnl school at P«Ma, in UwaloA 
Ilk noUvB ftilt ttadtna liberallui irthai. Mc 
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mies, or schoob of philosophy. Nooe of these grew so early into 
reputation as that of Paris. This cannot indeed, as has heen yainly 
pretended, trace its pedigree to Charlemagne. The first who is 
said to have read lectures at Paris was Remigius of Auxerre, about 
the year 900 (1). For the two next centuries the history of this 
acfaocd is very obscure ; and it would be hard to prove an unl^roken 
continuity, or at least a dependence and connexion of its professors. 
In the year 1100, we find William of Ghampeaux teaching logic, 
and apparently some higher parts of philosophy, with much credit. 
But this preceptor was eclipsed by his disciple, afterwards his rival 
and adversary, Peter Abelard, to whose brilliant and ^^^ 
hardy genius the university of Paris a(q)ears to be in- 
ddbted for its rapid advancement. Abdard was almost the first 
who awakened mankind in the ages of darkness to a sympathy with 
intellectual excellence. His bold theories, not the less attractive 
perhaps for treading upon the bounds of h^*esy, his imprudent va- 
nity, that scorned the regularly acqmred reputation of older men, 
allured a multitude of disciples, who would never have listened to 
an ordinary teacher. It is said, that twenty cardinals and fifty 
bidiops bad been among his hearers (2). Even in the wilderness, 
where he had erected the monastery of Paraclete, he was gtnr- 
rounded by enthusiastic admirers, relinquishing the luxuries, if so 
fliey might be called, of Paris, for the coarse living and imperfect 
accommodation which that retirement could afford (3). But the 
whole of Abelard's life was the shipwreck of genias ; and of genius, 
both the source of his own calamities, and unserviceable to posterity. 
There are few lives of literary men more interesting, or more .di- 
versified by success and adversity, by glory and humiliation, by the 
admiration of mankind and the persecution of enemies ; nor from 
whieh^ I may add, more impressive lessons of moral prudence may 
be derived. One of Abelard's pupib was Peter Lombard, after- 
wards archbishop of Paris, and author of a work, called the Book 
of Sentences, which obtained the highest authority among the scho- 
lastic disputants. The resort of students to Paris became conti- 
nually greater; they ifJPpear, before the year 1169, to have been 
divided into nations (4) ; and probably they had an elected rector 
and voluntary rules of discipline about the same time. This, how- 
ever, is not decisively proved; but in the last year of the twelfth 
century, they obtained their earliest charter from Philip Augus- 
tus (5). 

(1) Crei1«f , p. M. thlTM hlfher feevtttes of th«o1ofT> l<iWi and netft- 

(f) Idem, p. 171. Bnok«r, p. 67T. Ttrebotcht, elne. In 1169, Heoir n. of EMftand offers to refer 

t. ill. p. ITS. his dispute with Becket to the proTtaces of the 

(!) Bmeker, p. TM. school of Paris. 

(4) The fuealty of erU Ift the ■nlrettllT of Peris (s) Crerler. 1. 1, p. 979. The first slOite refn- 

wts difided into fonr netions ; those of Frtnee, latfiif Uie discipline of the unlTersitrwM ^ven to 

Ficardy, Normandy, and England. These had dts- ftebert de Coarcon, toftte of Honorios HI., in ltl5. 

tinet sMfflraires In the aSSfelrs of the nniTorsltx, and \A, p. tfO. 
consaqnenUy, when milted, out-nmnbeitd the 
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niiTmtij of The opinion irhich ascribes the foandation of the 
oifowL university of OxfcMrd to Alfred, if it cannot be main- 
tained as a truth, contains no intrinsic marks of error. Ingulfus, 
abbot of Groyland, in the earliest authentic passage that can be ad- 
duced to this point (1), declares that he was sent from Westminster 
to the school at Oxford, where he learned Aristotle, and the two 
first bocAs of TuUy's rhetoric (2). Since a school (or dialectics and 
riietoric subsisted at Oxford, a town of but middling size, and not 
the seat of a bishop, we are naturally led to refer its foundation to 
one (tf our kings ; and none who had reigned after Alfred appears 
likely to have manifested such zeal (br learning. However, it is 
evident that the school of Oxford was frequented under Edward the 
Confessor. Therefollowsan interval of above a century,during which 
we have, I believe, no contemporary evidence of its continuance. 
But in the reign of Stephen, Yacarius read lectures there upon civil 
law ; and it is reasonable to suppose that a foreigner would not have 
chosen that city, if be had not found a seminary of learning already 
established. It was probably inconsiderable, and might have been 
interrupted during some part of the preceding century (3). In 
the reign of Henry II., or at least of Richard I., Oxford became a 
very flourishing university, and in 1 201 , according toWood, contain- 
ed 3000 scholars (4). The earliest charters were grafted by John. 

wniTerfitj of If it wcrc ueccssary to construe the word university 
Boiornt. in ijjg s^j.jc| sensg Qf ^ jgggi inoMrporation, Bologna 

might lay daim to a higher antiquity than either Paris or Oxford. 
There are a few vestiges of studies pursued in that dty even in tbe 
eleventh century (5) ; but early in the next, the revival of the Ro- 
man jarisprudence, as has been already policed, brought a throng 
of scholars round the chairs of its professors. Frederic Barbarossa 
in 1158, by his authentic or rescript intitled Habita, took thc^ 
under his protection, and permitted them to be tried in civil salts 
EiieoaraK«mMt ^V ^^^^ ^^^ judgcs. This cxemptiou from the ordi- 
ffiT«n to uniT«r- nary tribunals, and even from those of the church, was 
'"***• naturally coveted by other academies ; it was granted 

to the univ^sity of Paris, by its earliest charter from Philip Au- 

(1) No one probably would chase to fely on a of conne be rejected as spnrions. In tbe G«<i> 

paiaace fonnd In one nanoicrfpt of AMerlof, Comltum ADdegaTenninm, Folk, connt of Aq/Mj 

which hat all appearance of an Interpolation. It who lived about 9M, Is said to bare been skiUw 

ts eTident from an anecdote In Wood's History of Aristotelicis et C.iceronianls ntiocinatlonibiu- 

Oxford, vol. i. p. 18. (Gulch's edition) that Camden (8) It may be remarked, that John of SaliibaiT' 

did not believe In the anthentlclty of this passage, who wrote In the Orst years of Henry IL's reiP* 

tbongh he Uiooffbt proper to insert it in the Brl- since bis Pollcraticos is dedicated to Becket,b«fo^ 

tannia. he became archbishop, makes no mention of 0|^ 

(f ) The mention of Aristotle at so early a period ford, which he woold probably have done, if U ^ 

might seem to throw some snspiclon on this pas- been an eminent seat of learning at that time, 

sage. But it is impossible to detach It from the (k) Wood's HUt. and AnUqoitlesof Oxford.p.l'n 

context; and the works of Aristotle Intended by The Bcnediotins of St. Maur say, that there ¥«>•■ 

Ingulfus wore translations of parts of bis Logic by eminent school of canon law at Oxford aI)on( ^ 

Boelblu^ and Ylctorln. Brucker, p. 678. A pas- endof the twelfth century, to which mauyslodenu 

sago indeed in Peter of Blois's conilnaation of In- repaired from Paris. Hist. Lltt. de la FriK** 

gulfuM, whore tbe study of Averroes Is said to have t ix. p. S16. 

tnkeu place at Cambridge some years before he (8) Tiraboschl, t. 111. p. SS9. et alibi. Martlon. 

^rks born, is of a dilTcreut complexion, and mml Dissert. 43. 
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gostus, and to Oxford by John. From this time the gcdden age of 
universities commenced ; and it is hard to say, whether Ihey were 
favoured most by their sovereigns, or by the see of Rome. Their 
history indeed is full of struggles with the municipal authorities, 
and with the bishops of their several cities, wherein they were 
sometimes the aggressors, and generally the conquerors. From 
all parts of Europe students resorted to these renowned seats of 
learning with an eagerness for instruction which may astonish those 
who reflect how little of what we now deem useful could be im- 
parted. At Oxford under Henry III., it is said that there were 
30,000 scholars ; an exaggeration which seems to imply that the 
real number was very great (l) . A respectable contemporary writer 
asserts that there were full 10,000 at Bologna about the same 
time (-2). I have not observed any numerical statement as to Paris 
during this a^e ; but there can be no doubt that it was more fre- 
quented than any other. At the death of Charles VII. in 1461, it 
contained 25,000 students (3). In the thirteenth century, other 
nniversilies sprang up in different countries : Padua and Naples 
under the patronage of Frederic II., a zealous and useful friend to 
letters (4), Toulouse and MontpeIlier,Gambridge and Salamanca (5). 
Orleans, which had long been distinguished as a school of civil law, 
received the privileges of incorporation early in the fourteenth 
century ; and Angers before the expiration of the same age (6). 
Prague, the earliest and most eminent of German universities, was 
founded in 1350; a secession from thence of Saxon students, in 
consequence of the nationality of the Bohemians and the Hussite 
schism, gave rise to that of Leipsic (7). The fifteenth century pro- 
duced several new academical foundations in France and Spain. 

A large proportion of scholars, in most of those institutions, were 
drawn by the love of science from foreign countries. The chief 
universities had their own particular departments of excellence. 
Paris was unrivalled for scholastic theology ; Bolqgna and Orleans, 
and afterwards Bourges, for jurisprudence -, Montpellier for medi- 

(1) '* Bat among these," says Anthony Wood, " a stadents are said to hare been about if ,000 before 
company of rarlets, who pretended to be scholars, 1480. Grevier, t. U. p. 410. 

stauflled themselves in, and did act much Tillany in (4) TIraboschi, t. ir. p. 43« and 46. 
the uniTcrsity by thieving, whoring,quarreIling,etc. (5) The earliest authentic mention or Cambridge 
They lived under no discipline, neither had they as a place of learning, if I mistake not, is in Hat- 
tutors ; but only for fashion salte would some- thew Paris, who informs us, that in 1809, John 
times thrust themselves into the schools at ordi- having caused three clerks of Oxford to be hanged 
nary lectures, and when they went to perform any on suspicion of murder, the whole body of scholars 
mischief, then would they be accounted scholars, left that city, and emigrated, some to (^mbridge, 
that so they might free themselves from the juris- some to Reading, in order to carry on their 
diction of the burghers/' p. S06. If we allow three studies, (p. 191. ed. 1684.) But it may be conjectur- 
varlets to onoschoiar, the university will stiil have ed with some probability, that they were led to a 
been very fully frequented by the latter. town so distant as Cambridge by the previous 

(2) TIraboschi, t. iv. p. 47. Azarius, about the establishment of academical instruction in that 
middle of the fourteenth century, says, the number place. The incorporation of Cambridge is in itsi, 
was about I3,p00 in his time. Mnratori, Script (IS Henr. III.) so that there is no great ditference 
Rer. ital. t. xvi. p. 838. In the legal antiquity of our two niversities. 

(8) Villaret, Hist, de France, t. xvi. p. 341. This (e) Crevler, Hist, de ITnlversit de Paris, t. JI. 

may perhaps require to be taken with allowance, p. ti6.; t. ill. p. 140. 

But Paris owes a great part of its buildlags on the (7) Pfeffel, Abr^ge Ghronologiqne de THIst. de 

»otttlieiii bank of tfat Setae to the university. The rAllemagne, p. itfo. 607. 
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cine. Thragh naUonal prejudices, as in the ease of Pn^fiie, some- 
times interfered with this free resort of f(H*eigners to places of edu- 
cation, it was in general a wise poUcy of government, as wdl as of 
the universities themselves, to encourage it. Tlie thirty-fifth ar- 
ticle of the peace of Bretigny provides for the restoration of farmer 
privil^cs to students respectively in the French and English univ^- 
sities (1). Various letters patent will be found in Rymer's collec- 
tion, securing to Scottish as well as French natives a safe passage to 
their place of education. The English nation, including, however, 
the Flemings and Germans (2), had a separate vote in the faculty 
of arts at Paris. But foreign students were not, I believe, so nu- 
merous in the English acadmies. 

If endowments and privileges are the means of quickening a zeal 
tor letters, they were liberally bestowed in the three last of the 
middle ages. Grevier enumerates fifteen colleges, founded in the 
university of Paris during the thirteenth century, besides one or 
two of a still earlier date. Two only, or at most three, existed in 
that age at Oxford, and but one at Cambridge. In the next two 
centuries these universities could boast, as every one knows, of 
many splendid foundations ; though much exceeded in number by 
those of Paris. Considered as ecclesiastical institutions, it is not 
surprising that the universities obtained, according to the spirit of 
their age, an exclusive cognizance of civil or criminal suits a£Eectmg 
their members. This jurisdiction was, however, local as well as 
penoiud, and in reality encroached on the regular police of their 
cities. At Paris the privilege turned to a flagrant abuse, and gave rise 
to many scandalous contentions (3). Still more valuable advantages 
were those relating to eoctesiastical preferments, of Which a large 
proportfon was reserved in France to academical graduates. Some- 
thing of the same sort, though less extensive, may still be traced 
in the rules respecting (dnrality of benefices in our English church. 
cnMt of their This remarkable and almost sudden Iransttkm from 

««i«brity. ^ ^^ indifference to all intellectual pursuits cannot be 
ascribed perhaps to any general causes. The restoration of the civil, 
and the formation of the canon law, were indeed eminently condu- 
cive to it, and a large proportion of scholars in most universities 
Mioitsue phuo- confined themselves to jurisprudence. But the diief 
•*^y- attraction to the studious was the new scholastic jAi- 
losophy . The love of contention, especially with stidi arms as the 
art of dialectics supplies to an acute und^rstahding, is nataral 
enough to mankind. That of speculating upon the mysterious 
questions of metai^ysics and theology is not less so. These dis- 
putes and speculations, however, appear to have excited little in- 
terest, till, after the middle of the eleventh century, Roscelin, a 
professor of togic, revived the old question of the Grecian sdiools 

<i) Rymr. I. ▼!. p. 4»t. (8) cniUt aul ViUucI Maim. 

<2) CrcTier, t. U p. 3W. •f«» «• i«i«» I«n». 
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respecting imivcrsal ideas, the reality of which he denied. This 
kindled a spirit of metaphyseal discussion, which Lanfranc and 
Ansbhn, successively archbishops of Canterbury, kept aliye ; and in 
the next century Abelard and Peter Lombard, especially the latter, 
completed the scholastic system of phil(»M)phizing, The logic of 
Aristotle seems to have been partly known in the eleventh century, 
although that of Augustine was perhaps in higher estimation (1) $ in 
the twelfth it obtained more decisive inOuence. His metaphysics, 
to which the logic might be considered as preparatory, were iu* 
troduced through translations from the Arabic, and perhaps also 
from the Greek, early in the ensuing century (2). Thjs work, 
condemned at fii^t by the decrees of fopes and councils, on account 
of its supposed tenctency to atheism, acqtured by degrees an in- 
fluence, to which even popes and councils were obliged to yield* 
The Mendicant Friars, established throughout Europe in the thir- 
. teenth century, greatly contributed to promote the Aristotelian 
(rfiilosophy } and its fined reception into th^ orthodox system of the 
church may chiefly be ascribed to Thomas Aquinas, the boast of the 
Dominican order, and certainly the most distinguished metaphysi- 
cian of the middle ages. His authority silenced all scriq^ks as 
to that of Aristotle, and the two philosophers were treated with 
equally implicit deference by the later schoolmen (3). 

This scholastic philosophy, so famous for several ages, has since 
passed away and been forgotten. The history of literature, like 
that of empires, is full^of revolutions. Our public libraries are 
cemeteries of departed reputation $ and the dust accumulating upon 
their untouched volui^es speaks as forcibly as the grass that waves 
over the ruins of Babylon. Few, very few, for a hundred years 
past, have broken the repose of the immense works of the school* 
men. None perhaps in our own country have acquainted them- 
selves particularly with their contents. Leibnitz, however, ex- 

(1) Brock«r, Hist. Crii. Pfailoso»y«, t. iii.p. t78. d««l trfm the UUn, with all the 4lcadrMitage 

{%) Id. Ibtd. Tiraboschi conceives that the trans- of a double remoTe from the author's words, ap- 

lattoas of Aristotle niade hj conmaad of Fre- pean to slate the armament f « IhTOur of that elas 

deric II. were directly from the Greeic, t. iv. p. 14S.; of nominmlim, called conceptuali»t$y (the oaly 

and censnres Bracker for the contrary opinion, realists who remain In the present age,) with 

BHhla, howeTar, (Hist, de Ja Philosophic Moderne, more clearness and precisloB thaa any Ihiaf I 

t. i. p. 696.) appears to agree with Brucker. It is bare seen from the schoolmen. Al Gazel died la 

alaaeat certain, that Tersions were made from the 11S6, atd eoBseqnenUy mif ht hate sncKested this 

Arabic Aristotle : which itself was not immediately theory to Abelard, which howerer is not probable, 

taken from the Greek, bat from a Syriac medium. Turner's Hist, of Engl. toI. i. p. 519. * 
GiBffoeo^, Hist. LiU. de I'ltalie, t i. p. tlS. (on the (S) firocker, Hist. Grit. PliUosophia, t. iii. I have 

authority of M. Laaglds.) found no better guide than Brucker. Bat he con- 

It was M>t only a knowledge of Aristotle that tesses himself not to hare read the original wri^ 

the scholastics of Europe derived from the Arabic ings of the scholastics ;an admission which everf 

language. His writiofs bad produced in the flou- >eadcr wUl perceive to be quite necessary. Couse- 

rishing Mohaamedao kingdoms a vast number of quently, he gf ves us rather a verbose declaraatloa 

1 of metaphysicians trained in against their philosophy, than any clear view of 



the same school. Of these Averroes, a native of iu character. Of the valualHe works lately l 

C«r4ova, who died eariy in the thirteenth cen- lished in Germany on the history of philosophy, I 

tury. was the mdst eminent. It would be curious have oaly seen that ef Buhle, which did not fall 

loexaminemoreminutely than has hitherto been into my hands till I had neariy written these 

done the original wrUiogs of these .{ameus men, pages. Tledeman and TcniMBaiui are, 1 beUat a, 

whieh no doubt have suffered in translation. A atiU umtraiuUki. 
passage £r«ai Al fiaiel, vhteh Mi:. Tmar Jmm ctA" 
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pressed a wish that some one conversant with modem philosophy 
would undertake to extract the scattered particles of gold whid^ 
may be hidden in their abandoned mines. This wish has been at 
length partially fulfilled by three or four of those industrious stu- 
dents and keen metaphysicians, who do honour to modem Germany. 
But most of their works are unknown to me except by repute ; and 
as they all appear to be formed on a very extensive plan, I doubt 
whether even those laborious men could afford adequate time for 
this ungrateful research . Ye t we cannot pretend to deny, that Ros- 
celin, Anselm, Abelard, Peter Lombard, Albertus Magnus, Thomas 
Aquinas^ Duns Scotus, and Ockham, were men of acute and even 
profound understandings, the giants of their own generation. 
Even with' the slight knowledge we possess of their tenets, there 
appear through the cloud of repulsive technical barbarisms rays of 
metaphysical genius which this age ought not to despise. Thus ia 
the works of Anselm is found the celebrated argument of Descartes 
for the existence of a Deity, deduced from the idea of an infinitely 
perfect being. One great object that most of the schoolmen had lo 
view was to establish the principles of natural theology by abstract 
reasoning. This reasoning was doubtless liable to great difficulties. 
But a modern writer, who seems tolerably acquainted with the sub- 
ject, assures us that it would be difficult to mention any theoretical 
argument to prove the divine attributes, or any objection capable 
of being raised against the proof, which we do not find in some of 
the scholastic philosophers (i). The most celebrated subjects of 
discussion, and those on which this class of reasoners were most di- 
vided, were the reality of universal ideas, considered as extrinsic 
to the human mind, and the freedom of will. These have not 
ceased to occupy the thoughts of metaphysicians ; but it will gene- 
rally be allowed that the prevalence of the Realists in the former 
question does not give a favourable impression of the scholastic 
system (2). 

But all discovery of truth by means of these controversies was 
rendered hopeless by two insurmountable obstacles, the authority 
of Aristotle, and that of the church, "Wherever obsequious reve-^ 
rence is substituted for bold inquiry, truth, if she is not abeady at 
hand, will never be attained. The scholastios did not understand 
• 

(1) Bohle, Hist, de la Phllosophte Moderne, 1. 1, tical reasoning. HoveTer, a well Icnown article is 

p. 729. Tills author raises upon the whole a fa- the Edinburgh Review, No. LIII. p. 204., giT«, 

Tonrable notion of Anselm, and Aqninas; bnt be from Tennemann, a more fafoorable account of 

hardly notices any other. Ockham. 

ft) Mr. Turner has with his characteristic spirit Perhaps I may hare imagined the scholastics to 

of enterprise examined some of the writings of our be more forgotten than they really aiw. ^Vithio a 

chief English schoolmen, Duns Scotus and Ockham, short time, 1 hare met with four llring English 

(Hist, of Eng. Tol. I.) and even given us some ex- writers who have read parts of Thoous Aqainas; 

tracts from them. They seem to me very frlvotons, Mr. Turner, Mr. Berington, Mr. Coleridge, and the 

so far as 1 can collect their meaning. Ockham in Edinburgh Reviewer. Still I cannot bring myseff 

IMrticuiar falls very short of what I bad expected ; to think, that there are four more in this country 

«nd his nominalism is strangely different from that who could say the same. Certain portions, bow- 

of Berkeley. We can hardly reckon a man in the ever, of his writings are still read In the cour»ee( 

right, who Is so by accident, and through sophii- instrneUoa of tooM Gatbolic universities. 
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Aristotle, whose original writings they could not read (i) ; but his 
name was received with implicit faith. They learned his peculiar 
nomenclature, and fancied (hat he had given them realities. The 
authority of the church did Ihcm still more harm. It has been 
said, and probably with much truth, that their metaphysics were 
injurious to their theology. But I must observe in return, that 
their theology was equally injurious to their metaphysics. Their 
disputes continually turned upon questions either involving ab- 
surdity and contradiction, or at besi inscrutable by human compre- 
hension. Those who assert the greatest antiquity of the Roman 
Catholic doctrine as to the real presence, allow that both the word 
and the deGnition of transubstantiation are owing to the sdiolastic 
writers. Their subtleties were not alwaysso well received. They 
reasoned at imminent peril of being charged with heresy, which 
Roscelin, Abelard, Lombard, and Ockham did not escape. In the 
Yirulent factions that arose out of their metai^ysical quarrels, 
either party was eager to expose its adversary to detraction and 
persecution. The nominalists'were accused, one hardly sees why, 
with reducing, like Sabellius, the persons of the Trinity to modal 
distinctions. The Realists, with more pretence, incurred the im- 
putation of holding a language that savoured of atheism (2). In 
the controversy which the Dominicans and Franciscans, disciples 
respectively of Thomas Aquinas and Duns Scotus, maintained about 
grace and free-will, it was of course still more easy to deal in mu- 
tual reproaches of heterodoxy. But the schoolmen were in gene- 
ral prudent enough not to defy the censures of the church ; and 
the popes, in return for the support they gave to iall exorbitant pre- 
tensions of the Holy See, connived at this factious wrangling, which 
threatened no serious mischief, as it did not proceed from any in- 
dependent spirit of research. Yet with all their apparent confor- 
mity to the received creed, there was, as might be expected from 
the circumstances, a great deal of real deviation from orthodoxy, 
and even Of infidelity. The scholastic mode of dispute, admitting 
of no termination, and producing no conviction, was the sure cause 
of scepticism ; and the system of Aristotle, especially with the com- 
mentaries of A verroes, bore an aspect very unfavourable to natural 
religion (3). The Aristotelian philosophy, even in the hands of the 

(1) Roger Bacon, by far the truest philosopher of into some confasion as to this point, and snfh- 
the middle ages, complains of the ignorance of poses the nominallnt system to have had a pan- 
Aristotle's translators. Erery translator, he oh- theistical leudcuey, not clearly apprehending its 
serves, ought to understand his author's subject, characteristics, p. Sit. 

and the two languages from which and Into ^hich (3) Petrarch gives a curious account of tlie irrc- 

he is to render the work. But none bilherlo, Ilgion that prevailed among the learned at Venice 

except Boelhius, have suiliclently known the Ian- and Padua, in consequence of their unbounded 

gnages ; nor has one, except Robert Grostete, (the admiration for Aristotle and Averroes. One of 

famous bishop of Lincoln,) had a competent ac- this school, conversing with him, after exprewing 

quaintance with science. The rest make egregious much contempt for the Apostles and Fathers 

errors in both vrespecls. And there is so much exclaimed ' Utinam lu Averrolm pati posses, ut 

misapprehension and obscurity in the Aristoleiian videres quanto ille luis his uugaloribus major sit ! 

writings as thus translated, that no one under- Mem. de Pelrarque, t. ill. p. 759. Tiroboschi. t. v . 

stands them. Opus Mains, p. 45. p. *162. 

(3) Brucker, p. 733. 912. Mr. Turu«r has fallen 

II. il 
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Master, was like a barren tree, that conceals its want of fruit by 
profusion of leaves. But the scholastic ontology was much worse. 
What could be more trifling than disquisitions about the nature of 
angels, their modes of operation, their means of conversing, or (for 
these were distinguished) the morning and evening state of their 
understandings (1) ? Into such follies the schoolmen appear to 
have launched, partly because there was less danger of ranaing 
against an heresy, in a matter where the church had defined so 
little ; partly from their presumption, which disdained all inipuries 
into the human mind, as merely a part of physics ; and jn no small 
degree through a spirit of mystical fanaticism, derived fipm the 
oriental philosophy, and the latter Platonists, which blended itself 
with the cold-blooded technicalities of the Aristotelian school (2). 
But this unproductive waste of the faculties could not last for ever. 
Men discovered that they had given their time for the promise of 
vnsdoni, and been cheated in the bargain. What John of Salisbury 
observes of the Parisian dialecticians in his own timo, that aft« 
several years' absence, he found them not a step advanced, and 
still employed in urging and parrying the same arguments, ^as 
equally applicable to the period of centuries. After three or four 
hundred years, the scholastics had not untied a single knot, nor 
added one unequivocal truth to the domain of philosophy. Ai 
this became more evident, the enthusiasm for that kind of learning 
declined ; after the middle of the fourteenth century, few dis- 
tinguished teachers arose among the schoolmen, and at the revival 
of letters, their pretended science had no advocates left, but among 
the prejudiced or ignorant adherents of established systems. How 
different is the state of genuine philosophy, the zeal for which will 
never wear out by length of time or change of fashion, because the 
inquirer, unrestrained by authority, is perpetually cheered by the 
discovery of imih in researches, which the boundless riches of na* 
tnre seem to render indefinitely progressive I 

(1) Bnicker, p. ma. t«nc« ftsd nbtqufty. Bii( elMAMM 6f «lpi«*iM. 

(2) This mystical philocophy appears to have or indeed of ideas, bolng not easily connected wiib 
been intrsdnced into Earope by John Scotos, mysticism, tbe lang^agre of philosophers tdoptia^ 
whom Buhle treats as the founder of tbe scholat- tbe theory <rf eoMoatlon is ollen luHlf distil* 
tic philosophy ; thongh, as it made no sensible gnishable from that of the pantheists. Brucker, 
progress for two centnrles after his time, it aeens very nnjusUy, tA I Imaslott from the palwfM M 
more natural to give that credit to Roscelin and quotes, accases John Erigena of pantheism. (Hist 
Anseim. Scotus, or Erigena, as lie is perhaps more Crit. Phllos. p. 620.) The charge woold, bowerer, 
fr«qnently called, took up, throogh the mediam be better grottnded against some whosfl ityle 
of « sportoua WM-k, asorifoed^ lo Dionyslus the might deceire an nnaccastomed reader, teiwit. 
Areopagite, that remarkable system, which has the philosophy of emanation leads Terr nearly to 
from time immemorial prevailed in some schools tlie doctrine of an nntrersal finbsttmee, wl** 
of the East, wherein aH external pheenomena, as begot the atheistic system of Splnosa, dnd f b«^ 
well as all sobordinate intellects, are considered appears to hare revived with simitar conse(ju«nc« 
as emanating from the Snpreme Being, Into whose among the metaphysicians of Gcriflany. Hoir t«ff 
ewenoe they an hereafter to be absorbed. This chwely the Jangnago of this oriental phllosopftr. 
systAD, reprodttced tinder rarlous modticatlons, or even of that which regardi the Deity « tjj 
and combined with varioni theories of philosophy sottl of the wortd. may verge upon pantheism, tW 
and religion, fi perhaps the most congenial lo be perceived (without the troHble of tetditig tW 
the spirit of lolltary specnlation, and consequently fh^t book of Cndworlh) from two fUhoat paw"!* 
the most Mtmulrely dilTUsed ofany whteh those of Virgil and Lucan. Ceotg. I. If. t. Itt}*" 
high themes have engendered. It originated no ^haisalia, 1. viii. v. 878. 

doobt in sublime conceptions of diTine omnlpo-< 
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Yet, upon a general consideration^ the attention paid in the oni- 
yersities to' scholastic philosophy may be deemed a som-ce of im- 
provement in the intellectual character, when we compare it with 
the perfect ignorance of some preceding ages. Whether the same 
industry would not have been more profitably directed, if the love 
of metaphysics had not intervened, is another question. Philo- 
logy, or the principles of good taste, degenerated through the pre- 
Talence of school-logic. The Latin compositions of the twelfth 
century are better than those of the three that followed ; at least on 
the mnrthem side of the Alps. I do not, however, conceive that 
any real correctness of taste or generd elegance of style were 
likely to subsist in so imperfect a condition of society. These qua- 
lities seem to require a certain harmonious correspondence in the 
tone of manners, before they can establish a prevalent influence 
over literature. A more real evil was the diverting studious men 
from mathematical science. Early in the twelfth century, several 
persons^ chiefly Englidi, had brought into Europe some of the 
Arabian writings on geometry and physics. In the thirteenth the 
works of Euclid were commented upon by Campano (1) i and Roger 
Bacon was fully acquainted with them (2). Algebra, as far as the 
Arabians knew it, extending to quadratic equations, was actually 
in the hands of some Italians, at the commencement of the same 
age, and preserved for almost three hundred years as a secret, 
though without any conception of its importance. As abstract ma- 
thematics require no ciiiaXe^al aid, they may reach the highest 
perfection in ages of general barbarism; and there seems to be no 
reason why, if the course of study had been directed that way, there 
should not have arisen a Newton or a La Place, instead of an Aqui- 
nas or an Ockham. The knowledge displayed by Roger Bacon and 
.by Albertus Magnus, even in the mixed mathematics, under every 
disadvantage from the imp^fection of instruments, and the want of 
reocNrded experience, are sufficient to inspure us with regret that 
their contemporaries were more inclined to astonishment than to 
emulation. These inquiries indeed were subject to the ordeal of 

(1) ttrftltowlit, t. U. p. jHO. Mine i>refereuc« of tfe4«o(iT0 to hhnnc% PMMftlftf , 
(s) TiMre b a rery oopioui aiid ttnlfi)1e Mcomit yerf «de both worki. Roger Bacon's phUogopblAal 
of Roger Bacon in Wood's History of Oxford, vol. i. spirit may be illastrated by ttio following passage - 
p. 891. (Catch's edition.) I am a liUle 8nn>rlsed Dao soatmodi cognoMtiMU ; soiiicei Hr«rSBi*M- 
that Antony should hare found out Bacon's merit, tam et experimentara. Argumentnra concludit et 
ft is Itlre an oyster judging of a Ilne-^f-baute ship, f&cit nos cooclndere qncstionem ; sed non eertifleat 
ihitl ought not to gibe at the poer aatlquary, when neqne reno? et dobitaUonem , ut ^ajaiaat aainnia 
lie shews good sense. in intuitu reritatis, ntsi earn inveniat tiA experien- 
The tesamblaiMe between Roger Baoos and his tie ; quia mnUl habeot argomeau od sclbiiia, t»d 
greater namesake is rery remarkable. Whether quia non habent experientiam, negligunt ea, neque 
Lord Bacon erer read the Opus Majns, 1 know not, Titant nocira nee persequnntur bona. Si enim all- 
bat It is singnlar, that his favourite quaint expres- qnis homo, qui nunquiun Tidit ignem, probarit per 
9ion prctrogativa scientiarum, should be found in argnmenta suiUciehtfa qu6d ignid combust et laedit 
that work, though not used with the same allusion res et destruit, nunqaim propter hoc quiescefet 
to the Roman comitia. And whoever reads the sixih animus audlentis, nee ignefii TitAret afitequAib po- 
part of the Opus Hajus, npon experimental science, neret manum vel rem combusttbilem ad ignem, tit 
mast be struck by it as the prototype, in spirit, of per experientiam probaret quod Urgumenium edo- 
the KoTum Orgauum. The same sangoiue and cebat; sed assnmptli experientlA combostlonis cer- 
sometimes rash coniWlence ftlbe elTect of physical tlflcatur animus et quiescit in fulgore rerit^tis, quo 
dbcoyeries, the same rondness for experiment, the ori^iuneaUuu uou sulllcit, sed cxptdettUa. p. Utf. 
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Ore, the great purifier of books and men ; for if the metaphysician 
stood a chance of being burned as a heretic, the natural philoso- 
pher was in no less jeopardy as a magician (1). 
cuiuTJUicorihe A far more substantial cause of intellectual im- 

ncw laufoafw. provcmeut was the development of those new lan- 
guages that sprang out of the corruption of Latin. For three or 
four centuries after what was called the romance tongue was spoken 
in France, there remain but few vestiges of its employment in wri- 
ting ; though we cannot draw an absolute inference from our want 
of proof, and a critic of much authority supposes translations tohaye 
been made into it for religious piirposes from the time of Cbarle- 

Dif Mon of the <nagne (2) . During this period the language was split 
romance toogae into two vcry Separate dialects, the regions of which 
Into two ditiecto. ^^^ j^ cousidcrcd, though by no means strictly, as 
divided by the Loire. These were called the Langue d'Oil, and the 
Langue d'Oc ; or in more modern terms, the French and Provencal 
dialects. In the latter of these I know of nothing which can even 
by name be traced beyond the year 1100. About that time, Gre- 
gory de Bechada, a gentleman of Limousin, recorded the memo- 
rable events of the first crusade, then recent, in a metrical history 
of great length (3). This poem has altogether perished; which, 
considering the popularity of its subject, as M. Sismondi justly re- 
marks, would probably not have been the case if it had possessed 
.any merit. But Tery soon afterwards, a multitude of poets, like a 
swarm of sununer insects, appeared in the southern provinces of 
Troobadonw of Frauce. These were the celebrated Troubadours, 
proTence. ^hose fame depends far less on their positive excel- 
lence, than on the darkness of preceding ages, on the temporary 
sensation they excited, and their permanent influence on the state 
of European poetry. From William count of Poitou, the earliest 
troubadour on record, who died in 1126, to their extinction abbot 
the end of the next century, there were probably several hundred 
of these versifiers in the language of Provence, though not always 
natives of France. Millot has published the lives of one hundred 
and forty-two, besides the names of many more whose history is 
unknown ; and a still greater number, it cannot be doubted, are 
unknown by name. Among those poets are reckoned a king of 
England, (Richard I.) two of Aragon, one of Sicily, a dauphin of 
Auvergne, a count of Foix, a prince of Orange, many noblemen 
and several ladies. One can hardly pretend to account for this 

(1) See the fate of Gecco d'Ascoli In TIraboschI, composolt, et at vera et faceta verba proferret, 

t Y. p. 174. duodecim annoram spatfnm super hoc opus ope- 

(J) Le BoBuf, M6in. de I'Acad. des Insoript. t. xvil. ram dedll. Ne verd vl Jesceret propter Yerbum toI- 

P- 711. gare, non sine prscepto episcopi Eustoryil, el con- 

(3) Grcfforlos, cugoomento Becliada, de Castro slllo Gaiiberti Normanni hoc opus aggressas «t. 

e Turribus, professiope miles, subtillssiml ingeaU I transcribe this from M. Heeren's llssai sur les 

Tir, aliqaanlulum imbutus Uteris, borum gesta Croisades, p. 447. ; whose reference is to Lal)i^f 

prflBliomm matern& linguA rhythmo Yulgari. utpo- Bibliotheca novaHSS. t. ii. p. 296. 
pulos pj«niter intelligeret, ingeus Yolomen deceater 
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sudden and transitory love of verse; but it is manifestly one symp- 
tom of the rapid impulse which the human mind received in the 
twelfth century, and contemporaneous with the severer studies 
that began to flourish in the universities. It was encouraged by 
the prosperity of Languedoc and Provence, undisturbed, compara- 
tively with other countries, by internal warfare, and disposed by 
the temper of their inhabitants to feel with voluptuous sensibility 
the charm of music and amorous poetry. But the tremendous 
storm that fell upon Languedoc in the crusade against the Albigeois 
shook off the flowers of Provencal verse ; and the final extinction 
of the fief of Toulouse, with the removal of the counts of Provence 
to Naples, deprived the troubadours of their most eminent patrons. 
An attempt was made in the next century to revive them, by dis- 
tributing prizes for the best composition in the Floral Games of 
Toulouse, which have sometimes been erroneously referred to a 
higher antiquity (1). This institution perhaps still remains; but 
even in its earliest period, it did not establish (he name of any Pro- 
vencal poet. Nor can we deem those fantastical solemnities, styled 
Courts of Love, where ridiculous questions of metaphysical gallan- 
try were debated by poetical advocates, under the presidency and 
arbitration of certain ladies, much calculated to bring forward any 
genuine excellence. They illustrate, however, what is more im- 
mediately my own object, the general ardour for poetry, and the 
manners of those chivalrous ages (2). 

The great reputation acquired by the troubadours. Their poeucai 
and panegyrics lavished on some of them by Dante and character. 
Petrarch, ^excited a curiosity among literary men, which has been 
a good deal disappointed by further acquaintance. An excellent 
French antiquary of the last age. La Curne de St.-Palaye, speiit 
great part of his life in accumulating manuscripts of Provencal 
poetry, very little of which had ever been printed. Translations 
from part of this collection, with memorials of the writers, were 
published by Millot ; and we certainly do not often meet with pas- 
sages in his three volumes which give us any poetical pleasure (3). 
Some of the original poems have since been published, and the ex- 
tracts made from them by the recent historians of southern lite- 
rature are rather superior. The troubadours chiefly confined 
themselves to subjects of love, or rather gallantry, and to satires 
(sirventes) which are sometimes keen and spirited. No romances 
of chivalry, and hardly any tales are found among their works. 
There seems a general deficiency of imagination, and especially of 

(1) De Sade, Vie de Pelrarqne, t. i. p. 15S. Sis- which has produced more eminent and original 

mondi, Liltr dn Uidi, t. i. p. SS8. poets than any other has never been infected by 

(S) For the Conrts of Love, see De Sade, Vie de the fopperies of academies and their prizes. Such 

P6trarqoe, t. ii. note 19. Le Grand, Fabliaux, t. i. an institution as the Society degii Arcadl could at 

p. 270. Roquefort, Etat de la Poisie Fran^oise, no time have endured public ridicule in England 

p. 94. I have neyer had patience to look at the for a fortnight. 

older writers who ha?e treated this tiresome suIh (1) Hist. Lilterairo des Troubadours. Paris, 1774. 
Ject. It is a satisfaction to reflect that the<^untry. 
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that yiyid description Tvhich distinguishes works of genias in the 
rudest period of society. In the poetry of sentiment, their favou- 
rite province, they seldom attain any natural expression, and con- 
sequently produce no interest. I speak of course on the presump- 
tion that the best specimens have been exhibited by those who have 
undertaken the task . It must be allowed, however, that we cannot 
judge of the troubadours at a greater disadvantage than throu^ 
the prose translations of Millot. Their poetry was entirely of that 
class which is allied to music, and excites the fancy or feelings rather 
by the power of sound than any stimulancy of imagery and pas- 
sion . Possessing a flexible and harmonious language, they invented 
a variety of metrical arrangements, perfectly new to the nations of 
Europe. The Latin hymns were striking, but monotonous, themetre 
of the northern French unvaried j but in Provencal poetry almost 
every length of verse, from two syllables to twelve, and the most 
intricate disposition of rhymes were at the choice of the troubadour. 
The canzoni, the sestine, all the lyric metres of Italy and Spain, were 
borrowed from his treasury. With such a command of poetical 
sounds, it was natural that he should inspire delight into ears not 
yet rendered familiar to the artiGces of verse; and even now the 
fragments of these ancient lays, quoted by M. Sismondi and M. Gin- 
guen^, seem to possess a sort of charm that has evaporated in trans- 
lation. Upoji this harmony, and upon the facility with which 
mankind are apt to be deluded into an admiration of exaggerated 
sentiment in poetry, they depended for their influence. And, how- 
ever vapid the songs of Provence may seem to our, apprehensions, 
they were undoubtedly the source from which poetry for many 
centuries derived a great portion of its habitual language ^1). 
Moruiem FMnch It has bccu maintained by some antiquaries that the 
poetry and prow, northem romaucc, or what we properly call French, 
was not formed until the tenth century, the common dialect of all 
France having previously resembled that of Languedoc. This 
hypothesis may not be indisputable ; but the question is not likely 
to be settled, as scarcely any written specimens of romance,- even 
of that age, have survived (2). In the eleventh century, among 
other more obscure productions, both in prose and metre, there 

(1) Two Tery modem French vrllers, M. Gin- (*) Hist. LIU. deHa France, t.TiI.p.88. LeBceuf, 

KvenA, (Hist. LUt. d'llalle, Paris, 1811,) and M. Sis- according to these Benedictlns, has published fooo 

mondi, ( UUir. d« Midi de I'Eurbpe, Paris, 1813, ) poetical fragments of the tenth century ; and tbef 

have revived the poetical history of the tronbadoars. quote part of a charter as old as 940 in romance, 

To tbem, still more than to Millot and Tiraboscbi, p. 89. But that antiquary, in a memoir printed in 

I would acknowledge my obligations for the little the serenieenth volume of the Academy of Inscrip- 

I have learned In respect of this forgotten school of tlons, which throws more light «a the Infancy of 

poetry. Notwithstanding, however, the heaviness the French language than wiy thing within my 

of Mlllot's work, a fault not Imputable to himself, knowledge, says only that the earliest ipecimeai of 

though Ritson, as I remember, calls him. In his own terse in the royal library are of the eleventh cenlury 

polite style, " a blockhead," It will always be useful au plu$ tard. p. 717. M. de la Rue Is said to haw 

to the inquirer Into the manners and opinions of the fonud some poems of the eleventh century lu tho 

middle ages, from the numerous illustrations it con- British Museum. Roquefort, Etat de la Poesi« 

tains of two general facts; the extreme dissoluteness Frangoise, p. 906. Le Bmurs fragment may b« 

of morals among the higher ranks, and the prevail- found in this work, p. 879. ; it seems neaier W UW 

lug animosity of aU classes against the clergy. FroT9n9al than ibe j-reiich 4Jalect, 
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appears Tfhat, If unquostionecl as lo aulbenticily, xvould be a va- 
luable monument of Ibis language; the laws of William the Con- 
queror. These are preserved in a manuscript of Ingulfus's His- 
tory of Croyland, a blank being left in other copies >vherc they 
should be inserted (1). They are written in an idiom so far re- 
moved from the Provencal, that one would be disposed to think the 
separation between these two species of romance of older standing 
than is commonly allowed. But it has been thought probable that 
these laws, which in fact were a mere repetition of those of Edward 
the Confessor, were originally published in Anglo-Saxon, the only 
language intelligible to the people, and translated, at a subsequent 
period, by some Norman monk into French (2). This, indeed, is 
not quite satisfactory, as It would have been more natural for such 
a transcriber to have rendered them into Latin i and neither William, 
nor his successes, were accustomed to promulgate any of their' 
ordinances In the vernacular language of England. 

The use of a popular language became more common after the 
year 1100. Translations of some books of Scripture and acts of 
saints were made about that time, or even earlier, and there are 
French sermons of St. Bernard, from which extracts have been 
published, in the royal library at Paris (3). In 1126, a charter was 
granted by Louis VI. to the city of Beauvais In French (4). Me- 
trical compositions are In general the first literature of a nation, 
and even if no distinct proof could be adduced, we might assume 
their existence before the twelfth century. There is, however, 
evidence, not to mention the fragments printed by Le Boeuf, of cer- 
tain lives of saints translated into French verse by Thibault de 
Vernon, a canon of Rouen, before the middle of the preceding age. 
And we are told that Taillefcr, a Norman minstrel, retited a song 
or romance on the deeds of Roland, before the army of his country- 
men, at the batfle of Hastings in f 066. Philip de Than, a Norman 
subject of Henry I., seems to be the earliest poet, whose works as 
well as name have reached us, unless we admit a French translation 
of the work of one Marbode upon precious stones to be more an- 
cient (5). This de Than wrote a set of rules for computation of 
time, and an account of different calendars. A happy theme for 
inspiration without doubt. Another performance of the same 
author is a treatise on birds and beasts, dedicated to Adelaide, queen 
of Henry I. (6), But a more famous votary of the muses was 
Wace, a native of Jersey, who, about the beginning of Henry II. 's 

(1) Gale IT Script. 1 1. p. 08. tranilated fran) tb« iMiin, i- tr. p. Sid. Frepch 

(f) Ri Icon's Dissertation on Romance, p. 66. charters, thejr say, arc not common before the age 

(S) Hist. LUt t. ix.p. 140. Fabliaux par Barbtsan, o( Louis IX.; apd ibis is confirmed bj those pub> 

Tol. i. p. 9. edit. 1808. Mdm. de I'Academie dos In- lisbod in Harlenne's tbcsanrus Anecdotorum, 

scrlpilons, t. it. and xvil. p. 714. etc. ■ which are Terjr commonly in French from his 

(4) Mabillon speaks of this as the oldest French reign, but hardly ever before. 
Instrument he had seen. Bui the BenedicUns (5) Ravaliore, Revolution do la M"Kne Fran- 
quote some of the eleyeuth century. Hist. Litt. c>ise> P- I^^m doubts the age of this tr^ usiatioq. 
t. Til. p. 59. This charter Is supposed by the an- (6) ArcbSDOlogia, TOis. l\l ai)d Xi|'. 
\\toT9 o( ^'onTMu JtfLii^ do piplomatiqae to be 



828 STATE OF EUROPE iCHAP.ix. 

roign, turnod Geoffipoy of Monnaoalh's history inlo French metre. 
Besides this poem, called le Brut d'Angleterre,' he composed a 
series of metrical histories, containing the transactions of the dukes 
of Normandy, from Rollo, their great progenitor, who gave name 
to the Roman de Ron, down to his own age. Other productions 
are ascribed to Wace, who was at least a proliGc versifier, and if 
he seem to deserve no higher title at present, has a claim to in- 
dulgence, and even to esteem, as having far excelled his contem- 
poraries, without any superior advantages of knowledge. In emu- 
lation, however, of his fame, several Norman writers addicted 
themselves to composing chronicles, or devotional treatises in 
metre. The court of our Norman kings was to the early poets in 
the Langue d'Oil, what those of Aries and Toulouse were to the 
troubadours. Henry I. was fond enough of literature to obtain 
the surname of Beauclerc; Henry II, was more indisputably an 
eiicourager of poetry; and Richard I. has left compositions of his 
own in one or other (for the point is doubtful) of the two dialects 
spoken in France (1 ) . 

Nonntn ro- If thc pocts of Normaudy had never gone beyond 
mances and tale., historical aud rcligious subjccts, they would probably 
have had less claim to our attention than their brethren of Pro- 
vence. But a different and far more interesting species of compo- 
sition began to be cultivated in the latter part of the twelfth century. 
Without entering upon the controverted question as to the origin 
of romantic fictions, referred by one party to the Scandinavians, by 
a second to the Arabs, by others to the natives of Britany, it is ma- 
nifest that the actual stories upon which one early and numerous 
class of romances was founded are related to Uie traditions of the 
last people. These are such as turn upon the fable of Arthur ; for 
though we are not entitled to deny the existence of such a per- 
sonage, his story seems chiefly the creation of Celtic vanity. Tra- 
ditions current in Britany, though probably derived from this 
island, became the basis of Geoffrey of Monmouth's Latin prose, 
which, as has been seen, was transfused into French metre by 
Wace (2j. The vicinity of Normandy enabled its poets to enrich 
their narratives wilh other Armorican fictions, all relating to thc 
heroes who iiad surrounded the table of the son of Uthcr. An 
equally imaginary history of Charlemagne gave rise to a new fa- 
mily of romances. Thc authors of these fictions were called Trou- 
veurs, a name obviously identical w ith that of Troubadours. But, 
except in name, there was no resemblance between the minstrels 
of the northern and southern dialects. The invention of one class, 

(1) Mlllot says that Illciuird'g sirrentos (gatlrlcal (i) This derivation of the romantic stories of Ar 

sonps) liave appeared in French, as well as Pro- thnr, which Le Grand d'Anssy rldiculonsly attri' 

renfal. but that the former Is probably a transla- butes to the Jealousy entertained by the English 

tion. Mist, des Troubadours, vol. i. p. 5i. Yet I of Uie renown of Charlemagne, is stated in a vcrj 

have mel with no writer who quotes them In the perpplcuous and satisfactory manner l>y Mr. Ellis 

iaticr language, and M. Giiiguenc, as Mcll as Lo In his Specimens of Early English Metrical Ro- 

Grand d'Anssy, consider Richard as a trouvenr. mauces. 
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was turned to description, that of the other to sentiment ; the <h*st 
were epic in their form and style, the latter almost always lyric. 
We cannot perhaps give a better notion of their dissimilitude, than 
by saying that one school produced Chaucer, and the other Petrarch. 
Besides these romances of chivalry, the trouveurs displayed their 
powers of lively narration in comic tales or fabliaux, (a name some- 
times extended to the higher romance,) which have aided Ihe ima- 
gination of Boccace and La Fontaine. These compositions are 
certainly more entertaining than those of the troubadours ; but, 
contrary to what I have said of the latter, they often gain by ap- 
pearing in a modern dress. Their versiGcation, which doubtless 
bad its charm when Ustened to aroubd the hearth of an ancient 
castle, is very languid and prosaic, and suitable enough to the te- 
dious prolixity into which the narrative is apt to fall ; and though 
we And many sallies of that arch arid sprightly simplicity Avhich 
characterizes the old language of France as well as England, it re- 
quires, upon the whole, a factitious taste to relish these JNorman 
tales, considered as poetry in the higher sense of the word, distin- 
guished from metrical fiction. 

A manner very different from that of the fabliaux Boman ae la 
was adopted in the Roman de la Rose, begun by Wil- '^«**'- 
liam de Loris about 1250, and completed by John de Mcun half a 
century latter. This poem, which contains about i 6,000 lines in 
the usual octo-syllable verse, from which the early French writers 
seldom deviated, is an allegorical vision, wherein love, and the 
other passions or qualities connected with it, pass over the stage, 
without the intervention, I believe, of any less abstract personages. 
Though similar allegories were not unknown to the ancients, and, 
which is more to the purpose, may be found in other productions of 
the thirteenth century, none had been constructed so elaborately as 
that of the Roman de la Rose. Cold and tedious as we now con- 
sider this species of poetry, it originated in the creative power of 
imagination, and appealed to more refined feeling than the com- 
mon metrical narratives could excite. This poem was highly po- 
pular in the middle ages, and became the source of those numerous 
allegories which had not ceased in the seventeenth century. 

The French language was employed in prose as well works in French 
as in metre. Indeed it seems to have had almost an p*"****- 
exclusive privilege in this respect. The language of Oil, says 
Dante, in his treatise on vulgar speech, prefers its claim to be 
ranked above those of Oc and Si, (Pravencal and Italian,) on the 
ground, that all translations or compositions in prose have been 
written therein, from its greater facility and grace ; such as Ihe 
books compiled from the Trojan and Roman stories, the dclighlful 
febles about Arthur,, and many other worksof history and science (1 ) . 

(1) Prose o Ritne di Dante, Vcnez. 1788. t. !v. nlanommque ^stlbns pompllata, seem to bear no 
p. 161. Dante's words, biblia cum Trojanorum Ro- other meaning than m hat I have given But there 
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I have mentioned already the sermons of St. Bernard, and transla- 
tions from Scripture. The laws of the kingdom of Jerusalem pur- 
port to have been drawn up immediately after the first crusade ; 
and though their language has been materially altered, tha-e seems 
no doubt that they were originally compiled in French (1). Besides 
some charters, there are said to have been prose romances before 
the year 1200 (2). Early in the next age, Ville Hardouin, se- 
neschal of Champagne, recorded the capture of Constantinople in 
the fourth crusade, an expedition, the glory and reward of which 
he had personally shared, and, as every original work of prior 
date has either perished, or js of small importance, may be deemed 
the father of French prose. The Establishments of St. Louis, and 
the law treatise of Beaumanoir, fill up the interval of the thirteenth 
century, and before its conclusion we must suppose the excellent 
memoirs of JoinvQle to have been composed, since they are de- 
dicated to Louis X. in 1315, when the author could hardly be less 
than ninety years of age. Without prosecuting any farther the 
history of French literature, I will only mention the translations of 
Livy and Sallust, made in the reign and by the order of John, with 
those of Qesar, Suetonius, Ovid, and parts of Cicero, which are 
due to his successor Charles V. (3) . 

^ . ^ . I confess myself wholly uninformed as to the original 

formation of the Spanish language, and as to the epoch 
of its separation into the two principal dialects of Castile and Por- 
tugal or Gallicia (4) ; nor should I perhaps have alluded to the lite- 
rature of that peninsula, were it not for a remarkable poem which 
shines out among the minor lights of those times. This is a me- 
trical life of the Cid Buy Diaz, written in a barbarous style and 
with the rudest inequality of measure, but with a truly Homeric 
warmth and vivacity of delineation. It is much to be regretted 

rosy be a doubt whether biblia it erer uied except had more learning than niott priBcet of hit tine, 

for the Scriptares; and the Italian translator ren- Cbristioe do PIsan, a lady vho has written me- 

ders it, clod la bihbia, i fatti de I Trojani, e de 1 moirs, or rather an eulogy of him, tays thai his 

Romani. In this case something is wrong in the father le Ost introdire en lettrei moult suflTisam- 

original Latin, and Dante will hare alluded to the ment, et tant que competoroment enteadoit son 

translations of parts of Scripture made into French, Latin, et sonfllsamment scavoit les regies de grOB- 

as mentioned in the text. maire; la quelle chose pleust a dieu qu'alnsi ftst 

(1) The ABsisesde Jerusalem h^ve undergone two «ccoularo6e entre lea princes, CoUect. de 1Kb. 

rcTisIons ; one, in 1160, by order of John d'Ibelln, *• ^- P- 1<^'- ^^' «^- 

count of Jaffa, and a second in 1869, by sixteen (*) The earliest Spanish that I remember to hare 

commissioners chosen by the states of the kingdom *««'» '■ «» Instrument in Marlcnne, (The»aurM 

of Cyprus. Their language seems to be such as Anecdolorum, t. i. p. 168.) the date of which is 

might be expected from the time of the former *<^^ Persons more conrersanl with the antiqnl- 

rerlslQii ties of that country possibly go farther back. An- 

. , „ ' , . , other of 1101 is published in Uarloa's Teoria de 

(1) Sereral prose romances were written or ia« Cortes, t. III. p. 1. It Is In a Vidimus by Feler 

translated from the Latin about 1170, and after- u,e Crnel, and cannot. I presume, have been a 

wards. Mr. Ellis seems inclined to dispute their translation from the Latin. Yet the ediloie of 

antiquity. But, besides the authorities of La Ra- Nouveau Tr. de Diplom. meuUon a charter of 1148, 

Tallere and Tiessan. the latter of which It not „ the earliest they are acquainted with In the 

worth much, a tate tery exteuslfely Informed gpg„|,|, language, t. It. p. m. 

writer seems to have put this matter out of doubt. ciiarlers in the Germrn language, according to 

Roquefort Flamerlcourt, ^Uit de la Poesle Fran- ,,,. ^^^ ^^.^ q^j ,, ^^^ t,^ of the em- 

calse dans les dooxleme et treUI6me slides. Pa- peror Rodolph, after ml. and become nsual In the 

ris, I8l8,p. 147. „^jj cenlorj. p. 518. But StrartusroeaUonsaBln- 

(8) Yillaret, Hist, de Franr«, t. xl. p. ill. De strument of 1138, as the earllesl Inii^rWftll* Corp* 

JJade, v»e de pitrarqne^ t. 111. p. m, Charlw V, Hist, Oerro. p. 457, 
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that the author's name lias perished, but its date seems to be not 
later than the middle of the twelfth century, while the hero's ac- 
tions were yet recent, and before the taste of Spain had been cor- 
rupted by the Provengal troubadours, whose extremely different 
manner would, if it did not pervert the poet's genius, at least have 
impeded his popularity. A very competent judge has pronounced 
the poem of the Cid to be " decidedly and beyond comparison the 
finest in the Spanish language." It is at least superior to any that 
was written in Europe before the appearance of Dante (1). 

A strange obscurity envelops the infancy of thr; Ita- ewu wriuew lo 
lian language. Though it is certain that grammatical ***® ^'**^•"• 
Latin had ceased to be employed in ordinary discourse, at least 
from the time of Charlemagne, we have not a single passage of 
undisputed authenticity, in the current idiom, for nearly four cen- 
turies afterwards. Though Italian phrases are mixed up in the 
barbarous jargon of some charters, not an instrument is extant in 
that language before the year 1200 • unless we may reckon one in 
the Sardinian dialect, (which I believe was rather Provencal than 
Italian,) noticed by Muratori (2). Nor is there a vestige of Italian 
poetry older than a few fragments of Ciidlo d'Alcamo, a Sicilian, 
who must have written before 1193, since he mentions Saladin as 
then living (3). This may strike us as the more remarkable, when 
we consider the political circumstances of Italy in the eleventh and 
twelfth centuries. From the struggles of her spirited republics 
against the emperors, and their interi^al factions, we. might, upon 
all general reasoning, anticipate the early use and vigorous culti- 
vation of their native language. Even if it were not yet ripe for 
historians and philosophers, it is strange that no poet should have 
been inspired with songs of triumph or invective by the various 
fortunes of his country. But on the contrary the poets of Lombardy 
became troubadours, and wasted their genius in Provencal love- 
strains at the courts of princes. The Milanese and other Lombard 
dialects were indeed exceedingly rude, but this rudeness separated 
them more decidedly from Latin ; nor is it possible that the Lom- 
bards could have employed thatlanguage intelligibly for any public 
or domestic purpose. And indeed in the earliest Italian composi- 
tions that have been published, the new language is so thoroughlv 
formed, that it is easy to infer a very long disuse of that from which 
it was derived. The Sicilians claim the glory of having first 
adapted their own harmonious dialect to poetry. Frederic II. both 
encouraged their art and cultivated it j among the very first essays 

(1) An extract from this poem was published ia other passages in the thir«l TOlome of his essay on 
1808 by Mr, Southey, at the end of his " Chronicle Southern Literature. This popular and elegant 
of the Cid," the materials of which It partly sup- woric contains some Interesting and not rery com- 
plied, accompanied by an excellent version by a mon information as to the early Spanish poets in 
gentleman, who is distinguished, among many the Provenfal dialect, as well as those v))0 wrote 
other talents, for an unrivalled facility in express- in Gastilian. 
Ing the peculiar manner of authors whom he (i) Dissert. St. 
(raoslate? or fmttatps. M. $!smoa4l bas sUen (s) Tirahosciti, t, ir. p. 340. 
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of Itah'an verse we find his prodactions, and (hose of bis chancellor 
Piero dellc Vigne. Thus Italy was destined to owe the beginniogs 
of her national literature to a foreigner and an enemy. These 
poems are very short and few ; those ascribed to St. Francis about 
the same time are hardly distingnishable from prose ; but after 
the middle of the thirteenth century, the Tuscan poets awoke to a 
sense of the beauties which their native language, refined from the 
impurities of vulgar speech (1), could display j and the genios of 
Italian literature was rocked upon the restless waves of the Flo- 
rentine democracy. Ricordano Malespini, the first historian, and 
nearly the first prose writer in Italian, left memorials of the re- 
public down to the year 1281 , which was that of his death, and it 
was continued by Giacchetto Malespini to 1286. These are lilUe 
inferior in purity of style to the best Tuscan authors ; for it is Ihe 
singular fate of that language to have spared itself all intermediate 
stages of refinement, and starting the last in the race, to have a^ 
rived almost instantaneously at Uie goal. There is an interval of 
not much more than half a century between the short frag- 
ment of Giullo d'Alcamo, mentioned above, and the poems of 
GuidoGuinizzelli,Guildne d'Arezzo, and GuidoCavalcante; which, 
in their diction and turn of thought, are sometimes not unworthy 
of Petrarch (2). 

But at the beginning of the next age arose a much greater gcnias, 
the true father of Italian poetry, and the first name in the lite- 
j^^ rature of the middle ages. This was Dante, or Du- 
rante Alighieri, born in 1265, of a respectable family 
at Florence. Attached to the Guelf party, which had then ob- 
tained a final ascendancy over its rival, he might justly promise 
himself the natural reward of talents under a free government, 
public trust and the esteem of his compatriots. But the Guelfs un- 
happily were split into two factions, the Bianchi and the Neri, 
with the former of whom, and, as it proved, the unsuccessful side, 
Dante was connected. In 1300, he filled the office of one of (he 
Priori, or chief magistrates at Florence ; and having manifested in 
this, as was alleged, some partiality towards the Bianchi, a sen- 

(1) Dante, In his treatise De Tulgarl EloqnentiA, in 1190. to hardly distinguishable, by a foreisoer, 

reclions fourteen or fifteen dialects, spolten in dif> from that of Machiavel or Gastiglione. Yet so r^ 

ferent parto of Italy, all of ti hie h were debased by cent was the adoption of this langaafe, tlMt the 

impure modes of expression. Bat the " noble, celebrated master of Dante, Brunetto LsUni, b«o 

principal, and courtly Italian idiom," was that, written his Tesoro in French; and glresasarM- 

which belonfed to every city, and seemed to be- son for it, that it was a more agreeable and u«>« ^ 

long to none, and which, if Italy had a court, language than his owd. Et se aucuns demaudo" * 

would be the language of that court, p. 194. 277. pourquoi c bis liTre est ecris en romans, selon la 

Allowing for the metaphysical obscurity in which raison de France, pour chose que noas sotaa^ 

Dante chuses to onreiop the subject, this might ytalion, Je diroie que ch'est pour chose que noos 

perhaps be said at present. The Florentine dialect sommes en France ; I'autre pour chose quelap(if' 

has iu pecuiiaritieii, which distinguish it from the leure en ett plug delitable et plu$ comn*'^ ^ 

general Italian language, though these are seldom toutes gens. There is said to be a maooscrlpl )>»' 

discerned by foreigners, nor always by natives, tory of Venice down to 1278, in the FlorenliDe li- 

wlth wham Tuscan is the proper denomination of brary, written in French by Martin de Canale, who 

their national tongue. says that he has chosen that language, parceQ"^ 

(i) Tiraboschi, t. iv. p. 809—377. GlAguend, toI. i. la languc franccise cort parml le moude, et e«i >* 

«*• 6. The style of the Vita Nuova of Dante, written plus delitable a lire et a oir que nulle aatre. <'("' 

soon after the death of his Beatrice, whlcli happened guen^, toI. i. p. S84. 
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fence X)f proscription passed against him about two years afterwards, 
when it became the turn of the opposite faction to triumph. Ba- 
nished from his country, and baffled in several efforts of his friends 
to restore their fortunes, he had no resource but at the courts of 
the Scalas at Yerona, and other Italian princes, attaching himself 
in adversity to the Imperial interests, and tasting, in his own lan- 
guage, the bitterness of another's bread (1). In this state of exile 
be finished, if he did not commence, his great poem, the Divine 
Comedy ; a representation of the three kingdoms of fiiturity, Hell, 
Purgatory, and Paradise, divided into one hundred cantos, and 
containing about 14,000 lines. He died at Ravenna in 1321 . 

Dante is among the very few who have created the national poe- 
try of their country. For notwithstanding the polished elegance of 
some earlier Italian verse, it had been confined to amorous senti- 
ments ; and it was yet to be seen, that the language could sustain for 
a greater length than any existing poem except the Iliad, the varied 
style of narration, reasoning, and ornament. Of all writers he is 
the most unquestionably original. Virgil was indeed his inspiring 
genius, as he declares himself, and as may sometimes be perceived 
in his diction ; but his tone is so peculiar and characteristic, that 
few readers would be willing at first to acknowledge any resem- 
blance. He possessed, in an extraordinary degree, a command of 
language, the abuse of which led to his obscurity an4 licentious in- 
novations. No poet ever excelled him in conciseness, and in the 
rare talent of finishing his pictures by a few bold touches; the 
merit of Pindar in his belter hours. How prolix would the stories 
of Francesca or of Ugolino have become in the hands of Ariosto, or 
of Tasso, or of Ovid, or of Spenser ! This excellence indeed is 
most striking in the first part of his poem. Having formed his 
plan so as to give an equal length to the three regions of his spiri- 
tual world, he found himself unable to vary the images of hope or 
beatitude, and the Paradise is a continual accumulation of descrip- 
tions, separately beautiful, but uniform and tedious. Though 
images derived from light and music are the most pleasing, and 
can be borne longer in poetry than any others, their sweetness palls 
upon tlie sense b)r frequent repetition, and we require the inter- 
mixture of sharper flavours. Yet there are detached passages of 
great excellence in this third part of Dante's poem ; and even in the 
long theological discussions which occupy the greater proportion 
of its thirty-three cantos, it is impossible not to admire the enun- 
ciation of abstract positions with remarkable energy, conciseness, 
and sometimes perspicuity. The twelve first cantos of the Purga- 
tory are an almost continual flow of soft and brilliant poetry. The 
seven last are also very splendid, but there is some heaviness in the 

(i) To proToral si (says Caeciagaida to bim) come ll sceodert « '1 sallr per altnil scale. 
8<di sale Partdis. cant. 16. 

Jl pane altrui, e come ^ duro calle 
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intermediate parts. Fame has josOy given the preference to the 
Inrerno, T^hich displays throughout a more vigorous and masterly 
conception; but the mind of Dante cannot be thoroughly appre* 
ciated wi Ihout a perusal of his entire poem. 

The most forced and unnatural turns, the most barbarous licenses 
of idiom, are found in this poet, whose power of expression is, at 
other times, so peculiarly happy. His style is indeed generally free 
from those conceits of thought, which discredited the other poets of 
his country y but no sense is too remote for a word which he finds 
convenient for his measure or his rhyme. It seems indeed as if he 
never altered aline on account of the necessity of rhyme, but forced 
another, or perhaps a third, into company with it. For many of 
bis faults no sufficient excuse can be made. But it is candid to re- 
member, that Dante, writing almost in the infancy of a language, 
which he contributed to create, was not to anticipate that words, 
which he borrowed tvom the Latin, and from the provincial dia- 
lects, would by accident, or through the timidity of later writers, 
lose their place in the classical idiom of Italy* If Petrarch, Bembo, 
and a few more, had not aimed rather at purity than copiousness, 
the phrases which now appear barbarous, and are at least obsolete, 
might have been fixed by use in poetical language. 

The great characteristic excellence of Dante is elevation of senti- 
'ment, to which his compressed diction and the emphatic cadences 
of his measure admirably correspond. We read him, not as an 
amusing poet, but as a master of moral wisdom, with reverence and 
% awe. Fresh from the deep and serious, though somewhat barren 
studies of philosc^hy, and schooled in the severer discipline of ex- 
perience, he has made of his poem a mirror of his mind and Ufe, the 
register of his solicitudes and sorrows, and of the speculations in 
which he sought to escape their recollection. The banished ma- 
gistrate of Florence, the disciple of Brunetto Latini, the statesman 
accustomed to trace the varying fluctuaticHis of Italian faction, is f(^ 
ever before our eyes. For this reason, even the prodigal display 
of erudition, which in an epic poem wocdd be entirely misplaced, 
increases the respect we feel for the poet, though.it does not tend 
to the reader's gratification. Except Milton, he is much the most 
learned of all the great poets, and, relatively to bis age, far more 
learned than Milton. In one so highly endowed by nature, and so 
consummate by instruction, we may well sympathize with a resent- 
ment which exile and poverty rendered perpetually fresh. The 
heart of Dante was naturally sensible, and even tender; his poetry 
is full of simple comparisons from rural life ; and the sincerity of 
bis early passion for Beatrice pierces through the veil of allegory 
which surrounds her. But the memory of bis injuries pursues him 
into the immensity of eternal light ; and, in the company of saints 
and angdf, his unforgiving spirit darkensat the name of Florence (1). 

(1) Paradi^o, caai. 16. 
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This great poem was received in Italy with that eathusij^c ad- 
miration which attaches itself to works of genius only in ages too 
rude to listen to the enry of competitors, or the fastidiousness of 
critics. Almost every library in that country contains manuscript 
copies of the Divine Comedy, and an account of those who have 
abridged or commented upon it would swell to a volume. It was 
thrice printed in the year 1472, and at least nine times within the 
fifteenth century. The city of Florence, in 1373, with a magnani* 
mity which almost redeems her original injustice, appointeda public 
professor to read lectures upon Dante ; and •it was hardly less ho- 
nourable to the poet^s memory, that the first person selected (ot 
this office W9S Boccaccio. The universities of Pisa and Piacenza 
imitated this example ; but it is probable that Dante'& abstruse phi- 
losophy was often more regarded in their chairs, than his higher 
excellencies (1). Italy indeed, and all Europe, had reason to be 
proud of such a master. Since Glaudian, there had been seen for 
nine hundred j^cars no considerable body of poetry, except the 
Spanish poem of the Cid, of which no one had heard beyond the 
peninsula, that could be said to pass mediocrity f and we must go 
much farther back than Glaudian, to find any one capable of being 
compared with Dante. His appearance made an epoch in the in-^ 
tellectual history of modern nations, and banished the discouraging 
suspicion which long ages of lethargy tended to excite, that nature 
had exhausted her fertility in the great poets of Greece and Rome. 
It was as if, at some of the ancient games, a stranger had appeared 
upon the plain, and thrown his quoit among the marks of form^ 
casts, which tradition had ascribed to the demigods. But the ad- 
miration of Dante, though it gave a general impulse to the human 
mind, did not produce imitators. I am unaware at least of any 
writer, in whatever language, who can be said to have followed 
the steps of Dante ; I mean not so much in his subject, as m the cha- 
racter of his genius and style. His orbit is still all his own, and 
the track of his wheeb can never be confounded with that of a 
rival (2). 

In the same year that Dante was expelled frcHn Flo- petrarch 
rence, a notary, by name Petracco, was involved in a 
similar banishment. Retired to Arezzo, he there became the fath^ 
of Francis Petrarch. This great man shared of course during his 
early years in the adverse fortune of his family, whidli he was in- 
vincibly reluctant to restore, according to his father's wish, by the 
pro<<essionof juriq)rudence. The strong biasof nature determined 
him to polite letters and poetry. These are seldom the fountains 
of mttklih ; yet they would perhaps have been such to Petrarch, if 

fl> VeUlt VltA dt BtKM. Ttrab(Mckl< hateftttfllMd. BiilbtshfM Mfertt tefeMMry ti§loM 

(S) The source from which Dante derirod tM of the iMk and IMh eenttirie«, tt Mens ^rohabto 

ecfteme and fMerftl Idea of bla poem hat hMa a that ho derltei binta frofli tli« Teaoretto of hie 

aofaiart of m^tflrf is Ualf . To lUt orlglMtl nrtai ffitaler in pliiliMO^IiMaa fliMH«s, Brasefto Ulini. 

OM wigki iMiVO UmOU tkO mtllJUMM W««M «iA««M«, l» U. p. 9. 
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his temper could have borne the sacriGce of liberty for any worldly 
acqoisiCions. At the city of Avignon, where bis parents had latterly 
resided, his graceful appearance and the reputation of his talents 
attracted one of the Golonna family, then bishop of Lombes in Gas- 
cony. In him, and in oth^ members of that great house, never 
80 illustrious as in the fourteenth century, he experienced the union 
of patronage and friendship. This, however, was not confined to 
the Golonnas. Unlike Dante, no poet was ever so liberally and 
sincerely encouraged by the great ; nor did any, perhaps, ever carry 
to that perilous interd)urse a spirit more irritably independent, or 
more free from interested adulation. He praised his friends la- 
vishly, because he loved them ardently ; but his temper was easily 
susceptible of oiTeuce, and there must have been much to tolerate 
in that restlessness and jealousy of reputation, which is perhaps the 
inevitable failing of a poet (1). But every thing was forgiven to a 
man who was the acknowledged boast of his age and country. Cle- 
ment VI. conferred one or two sinecure benefices upon Petrarch, 
and would probably have raised him to a bishopric, if he had chosen 
to adopt the ecclesiastical profession. But he never took orders, 
the clerical tonsure being a sufficient qualification for holding ca- 
nonries. The same pope even afforded him the post of apostolical 
secretary, and this was repeated by Innocent VI. I know not 
whether we should ascribe to magnanimity, or to a politic motive, 
the behaviour of Clement VI. towards Petrarch, who had pursued 
a course as vexatious as possible to the Holy See. For not only he 
made the residence of the supreme pontifiUs at Avignon, and the vices 
of their court, the topic of invectives, too well founded to be de- 
spised, but he had ostentatiously put himself forward as the suppor- 
ter of !Nicola di Rienzi in a project which could evidently have no 
other aim than to wrest the city of Rome from the temporal sove- 
reignty of its bishop. Nor was the friendship andsociety of Petrarch 
less courted by the most respectable Italian princes j by Robert king 
of Naples, by the Visconti, the Correggi of Parma, the famous d(^e 
of Venice, Andrew Dandolo, and the Carrara family of Padua, under 
whose protection he spent the latter years of his life. Stories are 
related of the respect shewn to him by men in humble stations, 
which are perhaps still more satisfactory (2). But the most conspi- 

(1) There is an nopleaslng proof of this qaality intend to allude to ]>ante in the letter to Boccao- 

tn a lejttcr to Boccaccio on Dante, whose merit he cio mentioned abore, bat rather to Zanobl Strata, 

ralher'disingenaoaslj extenaates; and whose po- a contemporary Florentine poet, whom, however 

piilarily evidently stung him to the quick. De forgotten at present, the bad taste of a party in 

Sade, t. iil. p. 512. Yet we Judge so 111 of our- criticism preferred to himself. —-Uatteo Villanl 

selTOs, that Petrarch chose envy as the Tice from mentions them together as the two great oma- 

which of all others he was most free. In his dia- ments of his age. This conjecture seems probable, 

logvewithSt.Augu8tine, hosays:Quicquidllbuerif, for some expressions are m>t in the least appli- 

dicito ; modo me non accuses inrldiee. Aug. Utl- cable to Dante. But whichever was intended, the 

nam non tibi magis superbiaquam iuTidia nocuis- letter equally shews the irritable humour of Pe- 

Mt : nam hoc crimine, me Judice, liber «s. De trarch. 

Contemptu Mundi. Edit. 1S81. p. 842. (S) A goldsmith of Bergamo, by name Henry Ga- 

I have read in some modern book, but know not pra, smitten with an enthusiastic lore of letters, 

where to seek the passage* that Petr«rch did not and ot Petrifch, earaesUy requested the Lonoar 
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cuous tesUmony of public esteem was bestowed by the city of Rome, 
in his solemn coronation, as lanreat poet, in the capitoL This 
ceremony took place in 13il ; and it is remarkable that Petrarch 
had at that tjme composed no works, which conld, in our estima- 
tion, give him pretensions to so singular an honour. 

The moral character of Petrarch was formed of dispositions pecu- 
liarly calculated for a poet. An enthusiast in the emotions of love, 
and friendship, of glory, of patriotism, of religion, he gave therein 
to all their impulses ; and there is not perhaps a page in his Italian 
writings, which does not bear the trace of one or other of these af- 
fections. By far the most predominant, and that which has given 
the greatest celebrity to his name, is his passion for Laura. Twenty 
years of unrequited and almost unaspiring love were lightened by 
song ; and the attachment, which, having long survived the beauty 
of its object (1), seems to have at one time nearly passed from the 
heart to the fancy, was changed to an intenser feeling, and to a sort 
of celestial adoration, by her death. Laura, before the time of Pe- 
trarch's first accidental meeting with her, was united in marriage 
with another ; a fact, which, besides some more particular evidence, 
a[q)ears to me deducible from the whole teuour of his poetry (2). 



of a Tiitt from the poet. Tho honie of thif good 
tradetuuin wai fall of repretentaUons of his per- 
son, and of Inncriptlons with his name and arms. 
No expense had been spared in copying all his worlcs 
aa thej appeared. He was receired bj Capra with 
a princely magntflcence ; lodged in a cbarol>er hung 
with purple, and a splendid bed on which no one 
before or after him was permitted to sleep. Gold- 
smiths, as we maf Judge by this instance, were 
opalent persons ; yet the friends of Petrarch dis- 
suaded him from this visit, as 'derogatory to his 
own elcTated sUtion. De Sade, t. ill. p. 4M. 

(1) See the beanttfol sonnet, Erano 1 capel d' oro 
air anra sparst. In a famous passage of his Con- 
feasions, he says ; Corpus iilud egregium morbis 
et crebris partubus exhanstum, multum pristini vi- 
gorls amisit. Those who maintain the Tlrginity of 
Laura are forced to read per(ur6aa'ont&tts, instead 
of partubus. Two manuscripts In the royal library 
at Paris have the contraction pibu$, which leaves 
the matter open to controversy. De Sade contends 
that " crebris" is less applicable to " perturbatio- 
nlbus** than to "partubus." I do not know that 
there is much in this ; but I am clear that corpus 
exhanstum partubus is much the more elegant La- 
tin expression of the two. 

(S) The Abb4 de Sade, In those copious memoirs 
of the life of Petrarch, which illustrate in an agree- 
able though rather prolix manner the civil and li> 
terary history of Provence and Italy in the four- 
teenth century, endeavoured to establish bis own 
descent from Laura, as the wife of Ungues de 
Sade, and born in the family de Ifoves. This hy- 
pothesis has since been received with general ac~ 
quiescence by literary men ; and Tiraboschi In 
particular, whose talent lay in these petty bio- 
graphical researches, and who had a prejudice 
against every thing that came from France, seems 
to consider it as decisively proved. Dot it has 
been called in question in a modem publication by 
the late Lord Woodhouselee. (Essay on the Life 
and Character of Petrarch. 1810.) I shall not offer 
any opinion as to tht idenUlf of Pattarcta'i mis- 



tress with Laura de Sade ; but the main position 
of Lord W.'s essay, that Laura was an nnmarried 
woman, and the object of an honourable attach- 
ment in her lover, seems irreconctleable with the 
evidence that bis writings supply, l. There is no 
passage In Petrarch, whether of poetry or prose, 
that alludes to the virgin character of Laura, or 
gives her the usual appellations of unmarried, wo- 
men, pueila In Latin, or dontclla in Italian ; even 
in the Trionfo della Castita, where so obvious'an 
opportunity o<'«urred. Yet this was naturally to 
be expected from so ethereal an imagination as 
that of Petrarch, always inclined to invest her with 
the halo of celestial purity. We know how Hilton 
took hold of the mystical notions of virginity ; 
notions more congenial to the religion of Petrarch 
than his own : 

Qudd tibi perpetuus pudor, et sine labe Jnventos 
Pura fuit, quod nulla tori llbata'voluptas. 
En etiam tibi virginei servantur honores. 
Epitaphinm Damonls. 

%. The coldness of Laura towards so passionate and 
deserving a lover, if no insurmountable obstacle 
intervened during his twenty years of devotion, 
wonld be at least a mark that his attachment was 
misplaced, and shew him in rather a ridiculous 
lighL It is not surprising, tiiat persons believing 
Laura to be unmarried, as seems to have been the 
case with the Italian commentators, should have 
thought his passion affected and little more than 
poetical. But upon the contrary supposition, a 
thread runs through the whole of his poetry, and 
gives it consistency. A love on the one side, in- 
stantaneously conceived, and retained by the sus- 
cepUbillly of a tender heart and ardent fancy; 
nourished by slight encouragement, and seldom 
presuming to hope for more ; a mixture of pru- 
dence and coquetry on the other, kept within 
bounds either by virtue or by the want of mutual 
attachment, yet not dissatisfled with fame more 
brilliant and flattery more reOned than had ever 
before been the lot of woman— these are larely 

22 
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Such a passion is nndoabtedly not capable of a moral defence; nor 
would I seelc its palliation so much iu the prcyalent manners of his 
age, by which however the condnct of even good men is generaBy 
not a litUe influenced, as in the infirmity of Petrarch's character, 
which induced hnn both to obey and to justify the emoUons of his 
heart. The lady too, whose virtue and prudence we are not to 
question, seems to have tempered the light and shadow of her coun- 
tenance so as to preserve her admirer from despair, and c(msc- 
quently to pndong his sufferings and servitude. 

The general excellencies of Petrarch are his command over the 
music of his native language, his correctness of style, scarcely tw) 
or three words that he has used having been rejected by latter wri- 
ters, his exquisite elegance of dictimi, improved by the perpetual 
study of Virgil ; but, far above all, that tone of pure andmelancholy 
sentiment which has something in it unearthly, and forms a strong 
contrast to the amatory poems of antiquity, Most of these are 
cither licentious or uninteresting; and those of Catullus, a man 
endowed by nature with deep and serious sensibility, and a poet, in 
my qpinion, of greater and more varied genius than Petrarch, are 
contaminated, above all the rest, with the most degrading grossness. 
Of this there is not a single instance in the poet of Vaucluse, jodhis 
strains, difiused and admired as they have been, may have confer- 
red a benefit that criticism cannot estimate, in giving elevation and 
refinement to the imaginations of youth. The great defect of Pe- 
trarch was his want of strong original conception, which prevented 
him from throwing off the affected and overstrained manner of the 
Proven^l troid)acburs, and of the earlier Italian poets. Among 
his poems, the Triumphs are perhaps superior to the Odes, as the 
latter are to the Sonnets j and of the latter, those vrrittcn subse- 

prettj natural circanutances, and such as do not firma permanslt ? Profeclu animus iste foemlneos 

render the stor j leas inleillgible. UoquestionabI j, quid viram decuit admonebat, prsBstabaUlae ne in 

such a pantoa is not innoceat. Bat Lord Wood- sectando pudiciUse stadio, at verbis utar senecc, 

houselee, who is so raueh scandalised at it, knew aut exemplum aut convitium deesset ; postremo 

little, one would thinli, of the fonrteenth cantury. com lorifragnm ac prfficipitem Tideret, deserei« 

His standard is taken BOt from ATignon, but from malait potius qnam sequi. Avgust. Tnrpe Igitor 

Edinburgh, a much better place, no doubt, and aliquid Interdum volaisti, quod supra negaveras. 

where the moral barometer stands at a Tery dif- At iste Tulgatus amantium, vel, ut dicam Terius, 

, ferent altitude. In one passage, p. 188. he carries ameutium furor est, ut omnibus merito dici posslt: 

his strictness to an excess of prudery. From all ▼olo nolo, nolo volo. Vobis ipsls quid relltis, aul 

we know of the age of Petrarch, the only matter of nolitis, ignolum est. Pet. Intitus in laqaenm 

astonishment is the perserering virtue of Laura, offendi. Si quid tamen olim alitor forte voluisswn, 

The tronbadonrs boast of much better success with amor Ktasque coSgerunt ; nunc quid vellm el cn- 

Pro rental ladles. 3. But the following passage, piam scio, (irmavique Jam tandem animum laben- 

from Petrarch's dialogues with St. Augustine, the tem ; contrk autem ilia propositi tenax et semper 

work, as is well known, where be most unbosoms una permanslt, quare constantiam foBmineam qao 

himself, will leave no doubt, I think, that his pas- magis intelllgo, magis admlror : idqne sibi consl- 

slon could not have been gratined consistently silium fuisse, si nnquam debult, gaudeo nunc et 

^Ith honour. At mnlicr ista Celebris, quam tibi gralias ago. Aug. Semcl fallenti, non ftfil* 

certlssiroam dncem fhigis, ad superos cur non hae- rnrsus fides habenda est : tu prius mores alqoe hi- 

sitantem trepldnmque direxerit, et quod cjecis fieri bitum, vitamque mutavlsti, quim anlmiim'ifnatAsse 

solet, manu apprehensum non tenuit, qu6 et gra- pcrsuadoas : mltigalur forl6 si tuns ienilorqne 

diendum foret adraonuit? Petr. Fecit hoc ilia ignis, extinctus non est. Tu vero qui tantum dl- 

quantiim potuit. Quid enim aljnd egit, cam nullis Icetioni tribuis, non animadrertis, illam aiisoi- 

mota precibus, nnlHs victa blaudilils, muliebrem veudo, quantum te ipse conderanas ; illam fateri 

tonult decorcm, et adverbiis suara semol ct mcam libel fuisse sanctissimara, dum te insanum scelcs- 

a^taten, adversiis mulla et varia qua; llectere add- tumquo fafeare DeConlemplu lundi, Dialog- 3. 

mantiun pplrJhim dcbuissent. inespugnabMIs el p. 3t>7. edit. 1581. 
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quenOy to the death of Laura are ia general the best But that 
constrained and laborious measure cannot equal the graceful flow 
of the canzone, or the vigorous compression of the ter2a rima. The 
Triumphs have also a daim to superiority, as the only poetical 
composition of Petrarch that extends to any considerable length. 
They are in some degree, perhaps, an imitation of the dramatic 
Mysteries, and form at least the c^liest specimens of a kind of poe-- 
try not uncommcm in later tunes, wherein real and allegorical per- 
sonages are intermingled hi a masque ch* scenic representation. 

Noneof the principal modern languages was so late . ., ^. 
in its fcmnation, or in its appbcation to the purposes 
of literature, as the English. This arose, as is well known, out of 
the Saxon branch of the great Teutonic stock, spoken in England 
till after the conquest. From this mother diakct, our English dif- 
fers less in respect of etymology, than of syntax, idiom, and flexion, 
in so gradual a transitton as probably took place, and one so spa- 
ringly marked by any existing evidence, we cannot well assign a 
defijoite wigin to our present language. The question of identity 
is almost as perjAexing in languages as in individuals. But, in the' 
reign of Henry II., a version of Wace's poems of Brut, by one 
layamcm, a priest of Ernly upon Severn, exhibits, as it were, the 
chrysalis of the Englii^ language, in which he c«i as Uttk be said 
to have written, as in Aiiglo-Saj^on(l). Yery soon afterwards, 
the new formation was better developed \ and some ^^^ ^^^ 
metrical irieces, referred by critics to the earlier part " ^ ^ ^^' 
of the thirteenth century, diffior but little from our l^iiimato gram- 
mar (3). About the beginning of Edward I.'s reign, Robert, a 
monk of Gloeester, c(Mnposed a metrical chromcle from the h»tory 
of Geofirey of Monmouth, which he continued to his own time. 
This work, with a similar chronicle of Robert Maiming, a monk 
of Brunne (Bourne) in Lincolnshire, nearly thirty years later; stand 
at the bead of our EngUsh poetry. Tlie romance of Sir Tristrem, 
ascribed to Thoipas of Ercddoune, sirnamed the Rhymer, a Scot- 
tish nnnstrel, has r^ently laid daim to ^(Mnewbiit higher antiquity. 
In the fourteenth centmry, a great numb^ of metrical romances 
were translated from the French. It requires no ffinall p(»rtion of 
indulgence to speak favourably of any of these early English pro- 
ductions. A poetical line may no doubt occasionally be found $ but 
ia general the nairration is as heavy and prdix as tbe versification 
IS unmusical (3). The first English writer, who can be read with 
ai^robation, is William Langland, the author of Piers Ptowman's 
Yision, a severe satire upon the clergy. Though his measure is 

fl) A mfflei«ttt Mtract from ttiis work of taya- (8) Wartoii printwf coptons extracU from some 

men has been pablisbed by Mr- Ellis, in his Speci- of Ihesc. Ritson gave several of Ihera entire to the 

mens of early English poetry, toI. I. p. 61. It press. And Mr. Eliis has adopted tbe only plan 

eoBtaiii»,fte obaertes, bo word wMek we ai« under wMdft ewrid render them palataMe, by iatermin- 

ttie BeeeaaUy of ascfiMof to a Fveneh eri^n. gling short paisages, where the erigliMl Is rather 

(2) Wartou's IHst. of EastMi y««try. Klfti'a abo?e ils vsual mediocrity, with his own Uvtiy 

Specimens, aoalysto. 
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more uncouth than that of his predecessors, there is real energy in 
his conceptions, which he caught not from the chimeras of knight- 
errantry, but the actual manners and opinions of his time. 
Cause of ito slow The vcrj slow progress of the English language, as 
profreu. gj^ instrumcut of literature, is chiefly to be ascribed to 
the effects of the Norman conquest, in degrading the native inhabi- 
tants, and transferring all power and riches to foreigners. The ba- 
rons, without perhaps one exception, and a large proportion of the 
gentry, w^e of French descent, and preserved among themselves 
the speech of their fathers. This continued much longer than we 
should naturally have Expected ; even after the loss of Normandy 
had snapped the thread of French connexions, and they began to 
pride themselves in the name of Englishmen, and in the inheritance 
of traditionary English privileges. Robert of Glocester has a re- 
markable passage, which proves that in his time, somewhere 
about 1270, the superior ranks continued to use the French lan- 
guage (1). Ralph Higden, about the early part of Edward III.'s 
reign, though his expressions do not go the same leng^th, asserts,' 
that " gentlemen's children are taught to speak French, from the 
time they are rocked in their cradle; and uplandish (country) or 
inferior men will liken themselves to gentlemen, and learn with 
great business for to speak French, for to be the more told of." 
Notwithstanding, however, this predominance of French among 
the higher class, I do not think that some modern critics are war- 
ranted in concluding that they were in general ignorant of the 
English tongue. Men living upon tfieir estates among their tenan- 
try, whom they welcomed in their halls, and whose assistance they 
were perpetually needing in war and civil frays, would hardly have 
permitted such a barrier to obstruct their intercourse. For we 
cannot, at the utmost, presume that French was so well known to 
the English commonalty in the thirteenth century, as English is at 
present to the same class in Wales and the Scottish Highlands. It 
may be remarked also, that the institution of trial by jury must 
have rendered a knowledge of English almost indispensable to those 
who administered justice. There is a proclamation of Edward I. 
in Rymer, where he endeavours to excite his subjects against tiie 
king of France, by imputing to him the intention of conquering the 
country, and abolishing the English language, (linguam delere an- 
glicanam,) and this is frequently repeated in the proclamations of 
Edward III (2). In his time, or perhaps a little before, the native 
language had become more familiar than French in common use, 
even with the court and nobility . Hence the numerous translations 
of metrical romances, which are chiefly referred to his reign. An 

(1) The eyldences of this general employment the fourth volome of his edition orChaaeeKs Can- 

and gradual disuse of French in conversation and terbury Tales ; and by Rltson, in the preface to his 

writing are collected by Tyrwhitt, in a disserta- Metrical Romances, toI. i. p. 70. 

tion an the ancient English language, preflied to (2) T. t. p. 490 ; t. tI. p. 64J. et alibi. 
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important change was effected in 1362 by a statute, which enacts 
that all pleas in courts of justice shall be pleaded, debated, and 
judged in English. But Latin was, by this act, to be employed in 
drawing the record ; for there seems to have still continued a sort 
of prejudice against the use of English as a written language. The 
earliest English instrument known to exist is said to bear the date 
of 1343 (1). And there are not more than three or four entries in 
our own tongue upon the rolls of parliament before the reign of 
Henry VI.. after whose accession its use becomes very common. 
Sir John Mandevile, about 1350, may pass for the father of English 
prose, no original work being so ancient as his travels^ But the 
translation of the Bible and other writings by Wicliffe nearly thirty 
years afterwards, taught us the copiousness and energy of which 
our native dialect was capable ; and it was emjdoyed in the Gfteenth 
century by two writers of distinguished merit, Bishop Peacock and 
Sir Johu Fortescue. 

But the principal ornament of our English literature c^aucer 
was Geoffrey Chaucer, who, with Dante and Petrarch, 
fills up the triumvirate of great poets in the middle ages. Chaucer 
Kras born in 1328, and his life extended to the last year of the four- 
teenth century. That rude and ignorant generation was not likely 
to feel the admiration of native genius as warmly as the compa- 
triots of Petrarch ; but he enjoyed the favour of Edward ill., and 
still more conspicuously, of Jo"hn duke of Lancaster j his fortunes 
were far more prosperous than have usually been the lot of poets ; 
and a reputation was established beyond competition in his life-time, 
from which no succeeding generation has withheld its sanction. I 
cannot, in my own taste, go completely along with the eulogies that 
some have bestowed upon Chaucer, who seems to me to have 
wanted grandeur, where he is original, both in conception and in 
language. But in vivacity of imagination and ease jof expression, 
be is above all poets of the middle time, and comparable perhaps 
to the greatest of those who have followed. He invented, or rather 
introduced from France, and employed with facility, the regular 
iambic couplet ; and though it was not to be expected that he should 
perceive the capacities latent in that measure, his versification, to 
which he accommodated a very licentious and arbitrary pronun- 
ciation, is uniform and hannonious (2). It is chiefly, indeed, as a 
comic poet, and a minute observer of manners and circumstances, 
that Chaucer excels. In serious and moral poetry he is frequently 
languid and diffuse ; but he springs like Antseus from the earth, 
when his subject changes to coarse satire, or merry narrative. 
Among his more elevated compositions the Knight's Tale is abun- 

(1) Rltson, p. 80. There Is one la Rymer of the of this eminent critic has lately been controverted 
year 1S8S. by Dr. Nott, who maintains the rersiOcation of 

(2) See Tyrwhitl's Essay on the language and Chancer to have been wholly fooudcd on accentual 
\ersiflcation of Chaucer, In the fourth volume of and not syllable regrularlty. 

Ills edition of the Cauterbury Tales. The opinion 
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dandy sufficient to immortalize Ghaoeer, since it would 1^ dUBodt 
to find any where a story better conducted, or told iri(h inorc ami- 
ma tion and strength of fancy. The second place may be given to 
bis Troilus and Greseide, a beautiftd and interesting poem, though 
enfeebled by expansion. But perhaps the most eminent, or at any 
rate the most characteristic testimony to his genius will be found in 
the Prologue to his Canterbury Tales } a work entirely and exdu- 
sively his own, which can seldom be said of his poetry, and the Tivid 
delineations of which perhaps very few writers but Shakspeare 
could have equalled. As the first original EngUxh poet, if we ex- 
cept Langland, as the iuTcntor of our most approv^ measure, as 
an improver, though with too much innovation, of our language, 
and as a faithful witness to the manners of his age, CXiaucer would 
deserve our reverence, if he had not also intrinsic claims for excd- 
lencies, which do not depend upon any cdlateral considerations. 
Revival of ancient The last circumstauce which I shall mcntic^ as 

learning having coutributcd to restore society from the intellec- 
tual degi*adation into which it had fallen during the dark age^ is the 
revival of classical learning. The Latin language indeed, in whidi 
all legal instruments wisre drawn up, and of which all ecdesiastics 
availed themselves in their epistolary intercourse, as well as in 
their mpre solemn proceedings, had nevar ceased to be familiar. 
Though many solecisms and barbarous words occur in the writings 
of what were called learpcd men, they possessed a fluency of ex- 
pression in Latin which does not often occur at present. Durii^ 
the dark ages, however, properly so called, ot the period from the 
sixth to the eleventh century, it is unusual to meet with qiK)tations, 
except from the Yulgate, or bt>m theological vmters. The study 
of Rome's greatest authors, especially her poets, was almost for- 
in the twelfth bidden. But a change took ifiice in the course of the 

«»*«^ '• twelfth century. The polite literature, as well as the 
abstruser science of antiquity, became the subject of coltivatioo. 
Several vmters of that age, in difiEerent parts of Europe, are dis« 
tinguished more or less iot elegance, though not absolute purity, 
of Latin style ; and for their acquaintance wifii those ancients vrha 
are its principal models. Such were Jdm of Salisbury, the acute 
and learned author of the.Policraticus, William of Malmsbury, 
Giraldus Gambrensis, Roger Hoveden, in England ; and in foreign 
countries, Otho of Frisingen, Saxo Grammaticus, and the best per- 
haps of all I have named as to style, Falcandus, the historian of 
Sicily. In these we meet with frequent quotations from Livy, 
Cicero, Pliny, and other considerable writers of antiquity. The 
poets were now admired, and even imitated. All metrical Latin 
before the latter part of the twelfth century, so far as I have seen, 
is extrwnely bad ; but at this time, and early in the succeeding age, 
there appeared several versifiers, who aspired to the renown of 
following the steps of Virgil and Statius in epic poetry. Joseph 
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iBcanus, an Engbdmian, seems to haye been the earliest of these ; 
his poem on tl^ Trojan war containing an address to Henry II. 
He wrote another, entitled Antiodieis, on the third crusade, most 
of which has perished. The wars of Frederic Barbarossa were 
celebrated by Gunter in his Ligurinus ; and not long afterwards, 
Guillelmns ft'ito wrote the Philippis in honour of Philip Augustus, 
and Walter de GhatiUon the Alexandreis, taken from the popular 
romance of Alexander. None of these poems, I believe, have 
mudi intrinsic merit ; but their existence is a proof of taste that 
could relish, though not of genius that could emulate antiquity (1). 
In the thirteenth century there seems to have been some decline 
of classical literature, in consequence probably of the scholastic 
philosophy, which was then in its greatest vigour ; at least wc do 
not find so many good writers as in the preceding age. much more in 
But about the middle of the fourteenth, or perhaps a "»« tome.na^. 
little sooner, an ardent zeal for the restoration of ancient learning 
began to display itself. The copying of books, for some ages slowly 
and sparingly performed in monasteries, had already become a 
branch of trade (2) ; and their price was consequently reduced. 
Tiraboschi denies that the invention of making paper. inveEiion ot 
from linen rags is older than the middle of that cen- ^""^ ^^'' 
tury; and although doubts may be justly entertained as to the ac- 
curacy <rf this position, yet the confidence with which so eminent 
a scholar advances it is at least a proof that paper manuscripts of an 
earlier date are very rare (3). Princes became far more attentive 

0)Wftrlon'« Hist, of English Poetry. Tol.l. DI»- bookselleraof ParUwereBobjectcdtolhecontronl 

fertation H. Roqneforl, ^tat de la Po^ule Fran? also of the nniterslty. Crevler, t. II. p. «^- "«• ™ 

da don»I*nle ^tele. p. 18. The following Ilnet pretext of thU wa», lest erroneous copies should 

from the beginning of the eighth book of the Phi- obtain circutation. And this appears t® "^JfJJJf^ 

iS^^s seem I fair, ir rather a faf ourable speeltnea the original of those restra InU upon Ihe f«!edom 

of thesTeDlcs Bet I am Tery sttperflcially ac- of publicaUon, which since the intention of prlnt- 

anS^d iuTwy of them. . Ing hare so much retarded the dilltaslon of truth by 

qoamteawunanyonneui. ^ means of that great instrument. 

SolTerat Intere^ xephyrls meliorlbps annum ^ ^^^ Tiraboschi, t. y. p. 88. On the contrary side 

Frigore depnlso teris tepor, et renotari * ^^^ Montfaucon, MablUon, and Muratori ; the latter 

Coperat et Tirldl gremlo Jetenescere tellns ; ^^ ^j^^j^ carries up the Invention of our ordinary 

Gum Rea l»la JotIs rideret ad oscula mater, j. ^^ ^^Q ^^^ jooo. But Tiraboschi contends 

Cum Jam post tergum Phryxl vectore relicto ^j^^j jj,, p^p^r used In manuscripts of so early an 

soils Agenorei premeret rota terga jutencl. ^^ ^^ ^^^g J^J^^ eotton rags, and, apparently 

The trawdT of Eccertnus. (Bccelln da Romano,) from the Inferior durability of that mi«erlal, not 

brmeXoI-lJLXaP^^^^ frequently employed. The editors of Nouveaa 

h « a. HffaX'Jo™ .be »d of .h.t ... 1, «ld of ^'Z^'^^^'A^i.^^HT:^^^-'^- 

to hate keen nflj. Ibid. But a Terr smal proper- more than one Arabian *'■'*' ••'*™'J*^'™°;, 

Ho^f S ?i?oor could bar. Ken devoied U, facure of l»en paper^ ".1 ^r^il-TtaTl,." 

purpose, merely literary. By a variety of ordl- Si>fu>K>«Amt\riDl^ii^c<:<>^,t^t 

wZa, llie tot of vWch bears date in !«», the bceu bro»»hi thither from China. AH nw n 
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to literature when it was no longer confined to metaphysical theologj 
and canon law. I have already mentioned the translations from 
classical authors, made by command of J<din and Charles Y. of 
France. These French translations difiused some acquaintance 
with ancient history and learning among our own countrymen (t). 
Librtriw. "^^ public libraries assumed a more respectable ap^ 
pearance. Louis IX. had formed one at Paris, in 
which ijt does not appear that any work of elegant literature was 
found (3). At the beginning of the fourteenth century, only four 
classical manuscripts existed in this collection ; of Cicero, Ovid, 
Lucan, and Boetius (3) . The academical library of Oxford, in 1 300, 
consisted of a few tracts kept in chests under St. Mary's church. 
That of Glastonbury Abbey, in 1240, contained four hundred vo- 
lumes, among which were Livy, Sallust, Lucan, Virgil, Glaudian, 
and other ancient writers (4). But no other, probably, of that age 
was so numerous or so valuable. Richar*d of Bury, chancellor of 
England under Edward III., spared no expense in collecting a li- 
brary, the first perhaps that any private man had formed. But 
the scarcity of valuable books- was still so great, that he gave the 
abbot of St . Alban's fifty pounds weight of silver for between thirty 
and forty volumes (5>. Charles V. increased the royal library at 
Paris to nine hundred volumes, which the duke of Bedford pur- 
chased and transported to London (6). His brother, Humphrey 
duke of Glocestcr, presented the university of Oxford with six 
hundred books, which seem to have been of extraordinary value, 
one hundred and twenty of them having been estimated at one 
thousand pounds. This indeed was in 1440, at which time such a 
library would not have been thought remarkably numerous beyond 
the Alps (7), but England had made comparatively little prc^ess 
in learning. Germany, however, was probably still less advanced. 
Louis, Elector Palatine, bequeathed in 1421*his library to the uni- 

more concIuslTe, Casirl poslUrely declares vmuj useless in oor mod«ro appreheBston ; seeoDdly, 

manascripts In tke Escurial of the eleventh and that It depended upon the character of the abbot, 

twelfth centuries to be written on that substance, whether the Scriptorium should be occupied or 

Bibllotheca Arablco-lllspanica. t. 11. p. 9. This not. Erery head of a monastery was not a Wbe- 

authority appears much to outweigh the opinion thamstede. Ignorance and Jollity, such as we flod 

of Tiraboschi in favour of Pace da Fabiano, who In Bolton Abbey, were their more usual cbaracle- 



must perhaps take his place at the table of fabu- rlstlcs. By the account books of this rich i 
]ous heroes with Barlholoraew Schwartz and Fla* tery, about the beginning of the fourteenth ceo* 
Ylo Gioja. But the material point, that paper was tury, three books only appear to hare been par- 
very little known In Europe till the latter part of chased in forty years. One of those was the Liber 
the fourteenth century, remains as before. S^ntentlarium of Peter Lombard, which cost thirty 

(1) AVarton's HlsL of English Poetry, vol. li. shillings, equivalent to near forty pounds at pre- 

p. ISi. sent. Whltakefs Hist, of Craven, p. 3S0. 

(8) Velly. t. V. p. «02. Crevier, 1. 11. p. M. (H) Ibid. VlUaret, t. Ix. p. IIT. 

(») Warlon, vol. 1. Dissert. IL (7) NIccolo NiccoU, a private scholar, who conlrlr 

(4) Id. vol. 1. Dissert. II. buted essenUally to the restoration of ancient 

(5) Ibid. Fifty-eight books were transcribed In learning, bequeathed a library of eight hundred 
this abbey under one abbot about the year ISOO. volumes to the republic of Florence. This NIccoU 
Every considerable monastery had a room, called hardly published any thing of his ow n ; but earned 
Scriptorium, where this work was performed, a well-merited reputation by copying and correct- 
More than eighty were transcribed at St. Alban's Ing manuscripts. Tiraboschi, t. vi. p. 114. Sbep- 
under Whothamstede, la the time of Henry VI. Ibid, herd's Pogglo, p. tl9. In the preceding centary, 
See also Du Cange, v. Scrlptores. Nevertheless we Colluccio Salutato had procured as many as eigbt 
must remember, flrfl, lliot the far greater part of hundred volumes, ibid, p. 8S. Roscoe's Loreaco 
these books vi era mere monastic trash, or at least de' Medici, p. U. 
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Tarsity of Heidelberg, consisting of one hundred and fifty-two 
Yidumes. Eiglityr nine of these related to theology, twelve to canon 
and civil law, forty-five to medicine, and six to piiilosophy (1). 

Those who first undertook to lay open the stores of TrtRteripti<m or 
ancient learning fonnd incredible difficulties from the »«»"»«<?»». 
scarcity of manuscripts. So gross and supine was the ignorance 
of the monks, within whose walls these treasures were concealed,' 
that it was impossible to ascertain, except by indefatigable re* 
searches, the extent of what had been saved out of the great ship- 
wreck of antiquity. To this inqm'ry Petrarch devoted continual 
attention. He spared no pains to preserve the remains of authors 
who were perishing from neglect and time. This danger was by 
no means passed in the fourteenth century. A treatise of Cicero 
lipOn Glory, which had been in his possession, was afterwards ir- 
retrievably lost (2). He declares that he had seen in his youth the 
works ofVarro; but all his endeavours' to recover these and the 
second Decad of Livy were fruitless. He found, however, Quinti- 
lian, in 1350, of which there was no copy in Italy (3). Boccaccio, 
and a man of less general fame, Coliuccio Salutato, were distin- 
guished in the same honourable task . The diligence of these scholars 
was not confined to searching for 'manuscripts. Transcribed by 
slovenly monks, or byj^ignorant persons who made copies for sale, 
they required the continual emendation of accurate critics (4). 
Though much certainly was left for the more enlightened sagacity 
of later times, we owe the first intelligible text of the Latin classics 
to Petrarch, Po^io, and their contemporary labourers in this 
Tineyard for a hundred years before the invention of printing. 

What Petrarch began in the fourteenth century Was mdastry of ih« 
carried on by a new generation With unabating in- flf*wn»»ic««»t"'y- 
dustry. The whole lives of Italian scholars in the fifteenth century 
were devoted to the recovery of manuscripts and the revival oi 
philology. For this they sacrificed their native language, which 
had made such surprising shoots in the preceding age, and were 
content to trace, in humble reverence, the footsteps of antiquity. 
For this too they lost the hope of permanent glory, which can never 
remain with imitators, or such as trim the lamp of ancient se- 
pulchres. No vnriter perhaps of the fifteenth century, except 
Politian, can aspire at present even to the second class, in a just 
marshalliug of literary reputation. But we owe them our respect 
and gratitude for their taste and diligence. The discovery of an 
unknown manuscript, says Tiraboschi, was regarded almost as the 
conquest of a kingdom . The classical writers, he adds, were chiefly 
either found in Italy, or at least by Italians -, they were first amended 

(1) Selmildt, Hist, dofl Allemands. t. r. p. 8M. (S) Tfn^boschi, p. 89. 

(1) He bad lent it to a needy man of letters, (4) Tiraboschi, t. v. p. 88. De Sade, t. i. p. 88. 
nrho pawned the booii, which was neyer recover- 
ed. De Sade, t. i. p. 17. 



346 STATE OF EURCmC [CHAF« nc. 

and first printed in Italy, and In Italy were first ooUecttd in pi^lic 
libraries (i). Tlifa is subject to some exception, when fairly con- 
sidered ; several ancient authors were never lost, and therefore 
Cannot be said to have been discovered ; and we know that Italy 
did not always anticipate other countries. in classical printing. 
p^ j^ But her superior merit is incontestable. PoggioBrac- 
ciolini, who stands perhaps at the head of Uie restorers 
of learning, in the earlier part of the fifteenth century, discovered 
in the monastery of St. Gall, among dirt and rubbish, in a dungeon 
scarcely fit for ccMidemned criminals, as he describe^ it, an entire 
copy of Quintilian, and part of Valerius Flaccus. This was in 1414 ; 
and soon afterwards, he rescued the poem of Sflius Italicus, and 
twelve comedies of Plautus, in addition to eight that were previtmsly 
known ; besides Lucretius, Columella, Tertullian, Ammianus Mar- 
cellinus, and other writa^ of inferior note (2). A bishop of Lodi 
brought to light the rhetorical treatises of -Cicera Not that we 
must suppose these books to have been unijirersally unknown be- 
fore ', Quintilian, at least, is quoted by English writers much earlier. 
But so little intercourse prevailed imaong different countries, and 
' the monks had so little acquaintance with the riches of their con- 
ventual libraries, that an author might pass for lost in Italy, who 
was familiar to a few learned men in other parts of Europe. To 
the name of Poggio we may add a number of others, distinguished 
in this memorable resurrection of ancient literature, and united^ 
not always indeed by friendship, for their bitter animosities dis- 
grace their profession, but by a sort of common sympathy in the 
cause of learning ; Filelfo, Laurentius Valla, Niccdio Niccoli, Am- 
brogio Traversari, more commonly called II Gamalddense, and 
Leonardo Aretino. 
Greek langua^ FrcHu thc subversion of the Western Empire, or at 
unknown la ibe least from the time when Rome ceased to pay obedience 
^"'' to the exarchs of Ravenna, the Greek language and 

literature had been almost entirely forgotten within the pale of the 
Latin church. A very few exceptions might be found, especially 
in the earlier period of the middle ages, while the eastern emperors 
retained Ihcir dominion over part of Italy (3). Thus Charlemagne 
is said to have established a school for Greek at Osnaburg (4) . John 
Scotus seems to have been well acquainted with the language. And 
Greek characters may occasionally, though very seld(mi,.be found 
in the writings of learned men ; sudi as Lanfranc or William of 
Malmsbury (5). It is said that Roger Bacon understood Greek i 

(1) Tfraboschl, t. t. p. 101. Rochester for their knoivledfe of GrMk. Hist 

(2) Ibid. t. vl. p. 104.; and Shepherd's Life of Eccles. c. 9. and 2*. Bat the former of these pre- 
Poggio, p. 106. 110. Roscoe's Lorenzo de' Hedlcl, lates, if not the latter., was a natlre of Greece. 

p. 38. (4) Hisu Lltt6ralre de la France, I. It. p. 11. 

(3) Schmidt, Hist, des AUemands, t. II. p. 374. (») Greek characters are fonnd in a charter of 
Tiraboschl.t. ill. p. I24.elallbi. Bede extols Theo- 948, published in Marlenne, Thesaurus Anecdot, 
dorc primate of Gaoterbory and Tobias bishop of ^- 1- P- ^^^ The little of a treatise, vift ^uneti 
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and his emioeiit coDtemporary, Robert Grostete,bi^p of Lincoln, 
had a sa£Bcieni intimacy with it to write animadversions upon 
Suidas. Since Greek was spoken with considerable pnrity by the 
noble and well educated natives of Constantinople, we may wonder 
that even as a living language, it was not better known by the 
Western nations, and especially in soneighbouringa nation as Italy. 
Yet here the ignorance was perhaps even more complete than in 
France or England. In some parts indeed of Calabria, which had 
been subject to tte Eastern empire till near the year 1100, the 
liturgy was still performed in Greek ; and a considerable acquain- 
tance with the language was of course preserved. But for the 
sdiolars of Italy, Boccaccio positively asserts that no one under- 
stood so much as the Greek characters (1). Nor is there probably 
a single line quoted from any poet in that language from the sixth 
to the fourteenth century. 

Ilie first to lead tfie way in restoring Grecian learn- ,j, ^^^^^ ^ 
ing in Europe were the same men who had revived the Tires in the feur- 
kindred muses of Latium, Petrarca and Boccaccio, ^"""^^^^'y- 
Barlaam, a Calabrian by birth, during an embassy from the court 
of Constantinople in 1335, was persuaded to become the preceptor 
of the former, with whom he read the works of Plato (2) . Leontius 
Pilatus, a native of Thessalonica, was encouraged some years after- 
wards by Boccaccio to give public lectures upon Homer at Flo- 
rence (3). Whatever might be the share of general attention that 
he excited, he had the honour of instructing both these great Italians 
in his native language. Neither of them perhaps reached an ad- 
vanced degree of proficiency; but they bathed their lips in the 
fountain, and enjoyed the pride of being the first who paid the 
homage of a new posterity to the father of poetry. For some time 

Mpto-uov. and the word QioStxcc* occur In WIl- •* ^^^ Imposlof thani tho correspondent Latin. 

lU»iior Malmibnrr, and one or two others In Lan- Thus the Engll^ and other kings sometime, called 

franc's Constitutions. It Is said that a Greek psal- theinselTes Basileus. Instead of Rei 

Wr was written in an abbey at Tournay about 1106. " will not be supposed that I hafe Profewed to 

Hist. Lilt, de Id France, t. ii. p. 108. This was, I enumerate all the persons oX whose acquaintance 

shoufd think, a Tory rare Instance of a GreA with the Greek tongue some evidence may be 

nmnnscript, sacred or profane, copied In the wes> found ; nor baje I ever direcl^ "' JlT^f^.S 

torn parts of Europe before the fifteenth century. ">« «"»>Ject ^Uh that tlew »?"btless the list m^ght 

Bat a Greek psalter written In Latin characters at ^ «»«« than doubled But If ten times the number 

Milan In the ninth oentory was sold some years could be found, we should sill bo entitled to say, 

ago m London. John of Salisbury is saidby CreTler Jbat the langu&ge was almost «»»'|'«w«' ""^^^ ^hat . 

to have known a little Greek, and he seteral limes ,«>nld have bad no lnfl»ance on the condiUon of 

Bses technical words In that language. YetJ he "lerature. 

could not hare been much more learned than his (]) Nemo est qui GroBcas literas ndrlt ; at ego in 

neighbours ; since, hSTlng found the word ova-iet hoc Latlnitato compatior, quss slo omnino Grnca 

In St. Ambrose, be was forced to ask the meaning abjecit studia, ut etiam non noscamus characteres 

of one John Sarasln, an Englishman, becao^, says llterarnm. Gencaloglra Deorum, aj>ud Hodlum do 

he, none of our masters here (at Paris) undcr> Graecls illustrlbus, p. 3. 

stand Greek. Paris, indeed, Crevler thinks, coald , ^ . ^^ P6trarqne, t. i. p. 407. 

not furnish any Greek scholar in that age except ^ ' 

Abelard and Helolse, and probably neither of them (8) Mem. deP6trarque, t. I. p. 447.; t. ill. p. 634. 

knew much. Hist, de l^Unlv. de Paris, 1. 1, p. 259. Body, de Grajcls illost. p. 2. Boccace speaks mo- 

The ecclesiastical language^ it may be observed, destiy of bis own attainments in Greek : etsi non 

was full of Greek words Latinized. But this pro- satis plane perc^sperim, percepl Umen quantum 

f«s8 had taken place before the fifth century ; and potui, nee dubiom, si permansisset homo iilo 

most of them will be fqund in the Latin dictiona- vagus diuUtti penef no», quia plenius-percepissew, 

Wes. A Greek word was now and then borrowed, Id. p. 4. 
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little fruit iqpparently resulted from their example ; but Italy had 
imbibed the desire of acquisitions in a new sphere of knowledge, 
which, aner some interval, she was abundantly enabled to realize. 
A few years before the termination of the fourteenth century, 
Emanuel Chryscrioras, yfhom the emperor John Palseologus had 
previously sent into Italy, and even as far as England, upoii one 
of those unavailing embassies by which the Byzantine court strove 
to obtain sympathy and succour from Europe, returned to Florence 
as a public teacha: of Grecian literature (1 ) . His school was after- 
wards removed successively to Pavia, Venice, and Rome; and 
during nearly twenty years that he taught in Italy, most of those 
eminent scholars, whom I have already named, and who distinguish 
the first half of that century, derived from his instruction their 
knowledge of the Greek tongue. Some, not content with be^ng the 
disciples of Chrysoloras, betook themselves to the source of that 
literature at Constantinople ; and returned to Italy, not only with 
a more accurate insight into the Greek idiom than they could have 
attained at home, but with copious treasures of manuscripts, few, 
if any, of which probably existed previously in Italy, where none 
bad ability to read or value them ; so that the principal authors of 
Grecian antiquity may be considered as brought to light by these 
inquirers, the most celebrated of whom are Guarino of Verona, 
Aurispa, and Filelfo. The second of these brought home to Venice 
in 1423 not less than two hundred and thirty-eight volumes (2). 
siata ofidarniBf The {all of that Eastern empire, which had so long 
In Gjreeise. outlivcd all olhcr pretcnsious to respect, that it scarcely 
retained that founded upon its antiquity, seems to have been provi- 
dentially delayed, till Italy was ripe to nourish the scattered seeds 
of literature that would have perished a few ages earlier in the com- 
mon catastrophe. From the commencement of the Gfteenth cen- 
tury, even the national pride of Greece could not blind her to the 
signs of approaching ruin. It was no longer possible to inspire the 
European republic, distracted by wars and restrained by calculating 
policy, with the generous fanaticism of the crusades ; and at the 
council of Florence, in 1439, the court and church of Constantinople 
had the mortiGcation of sacriGcing their long-cherished faith, with- 
out experiencing any sensible return of protection or security. 
The learned Greeks were perhaps the Grsl to anticipate, and cer- 
tainly not the last to avoid their country*s destruction. The council 
of Florence brought many of them into Italian connexions, and 
held out at least a temporary accommodation of their conflich'ng 
opinions. Though the Roman pontiffs did nothing, and probably 
could have done nothing effectual, for the empire of Constantinople, 

(1) Hodf places the commencement of Chryso- (s) TiraboschU t. v(. p. 101 Roscoe'a Lorenxo 
loras's teaching as early as 1891. p. 8. But Tire- de' Medici, vol. i. p. 43. 
boschi, whose research was more precise, fixes it 
at the end of 1896 or hegipnin? of 1397. t. Tii. 
p. 186. 
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they yrete yery ready to protect and reward the learning of indivi- 
duals. To Eugenins lY ., to Nicolas V., to Plus II., and some other 
popes of this age, the Greets exiles were indebted for a patronage 
which they repaid by splendid services in the restoration of their 
native literature throughout Italy. Bessarion, a disputant on the 
Greek side in the council of Florence, was well content to renounce 
the doctrine of single procession for a cardinal's hat ; a dignity 
which he deserved for his learning, if not for his pliancy. The^loro 
Gaza, George of Trebizond, and Gemistus Pletho might equal Bes- 
sarion in merit, though not in honours. They all lK>wever expe- 
rienced the patronage of those admirable protectors of letters, 
iNicolas y., Cosmo de' Medici, or Alfonso king of Naples. These 
men emigrated before the final destruction of the Greek empire ; 
Lascaris and Musurus, whose arrival in Italy was posterior to that 
event, may l)e deemed perhaps still more conspicuous; but as the 
study of the Greek language was afaready restored, it is unnecessary 
to pursue the subject any farther. 

The Greeks had preserved, through the course of the middle 
ages, their share of ancient learning with more fidelity and attention 
than was shewn in the west of Europe. Genius indeed, or any 
original excellence, could not well exist along with their cowardly 
despotism and their contemptible theology, more corrupted by fri- 
Tolous subtleties than that of the Latin church. The spirit of per- 
secution, naturally allied to despotism and bigotry, had nearly, 
during one period, extinguished the lamp, or at least reduced the 
Greeks to a level with the most ignorant nations of the West. In 
the age of Justinian, who expelled the last Platonic philosophers, 
learning began rapidly to decline; in that of Heraclius, it had 
reached a much lower point of degradation ; and for two centtu*ies, 
especially while the worshippers of images were persecuted with 
unrelenting intolerance, there is almost a blank in the annals of 
Grecian lit^ature (i). But'about the middle of the ninth century, 
it revived pretty suddenly, and with considerable success (2). 

(1) The authors most conTersant with Byxantine minister of Miebael II. Cedrenns spealu of it in 

learning agree In this. Nefertheless, there is one the folloirinf terms: «^iUkXi»9» S% xati t>.c 

manifest dllference between the Greeli writers of <. _ . \ . « 

the worst period, snch as the eighth century, and «^« <^'<l>»*f (»» y^P •» ^<'>^o«' ASpof ot/ -rAf 

ttiose who correspond to them In the West. Syn- etfoviio-et\f kai rrpoc to fx.ni'it hht»t X'^f*" 

cellus, for example, is of great use in chronology, '^^ ^^ ^^, ««-«.Ar««-*.. ^«^ .^ v.«< ^hm^ 

because he was acquainted with many ancient his- *^*'* '''! '^•» xpATOt/yTo.? */>>!* x*i ct^*- 

tories now no more. Hut Bade possessed nothing di«t) ^lArfiCas txAT^u vetf wrtv^rntfAm^ 

which we haie lost ; and his compilations are con- ^iociytfc , Ta? Atsv «^^«v i^rii 5ri/> %rvX* , 

«eqnenUy altogether nnproniable. The eighth ceu- ^ '^ ^, ' , 

l«ry. the ssecninm iconoclaslicom of Care, low as tmc cT »^» vAO-mi tTrttX'^u ^iXotre^i*; XAt 

it was in all polite lileratnre, produced one man, ^^u^a ta 0ATt\UA tv td MAyiAVfA, kas 

St. John Damasoenus, who has been deemed the « «. >• ' • _ ' . 

^nnZTscholastii theology, and who at least '^^to •? •^"'ot/ AtnCATKuy *i f^.r-/**' 

set the example of that style of reasoning in the mo^avto, x. t. X. Hist. Byxant. Script. (Lntet.) 

East. This person, and Michael Psellus, a phlio- t.' x. p. 847. Bardas found out and promoted Pho- 

sopher of the eletenth century, are the only con- tj„g afterwards patriarch of Constantinople, and 

atderabie men, as original writers, in the annals equally famous in the annals of the church and of 

of Bysantine literature. learning. Gihbon passes perhaps too rapidly orer 

(«) The honour of restoring ancient or heathen the Byxantine literature, chap. M. in this, as in 

literature la dot to t)ie Cvsar Btrdas, vncle and maay other places, tbemuleriy boldoeis and pre- 
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Though, as I have obserred, we find in very few faistances any 
original talent, yet it was hardly less important to have had com- 
pilers of such erudition as Photius; Suidas, Eustatbius, and Tzetzes. 
With these certainly the Latins of the middle ages could not place 
any names in comparison. They possessed, to an extent which we 
cannot precisely appreciate, many of those poets, histarians, and 
orators of ancient Greece, whose loss we have long regretted, and 
must continue to deem irretrievable. Great havoc however was 
made in the libraries of G)nstant]noide at its capture by the Latins ; 
an epoch from w hich a rapid decUne is to be traced in the literature 
of the Eastern empire. S(decisms and barbarous terms, nrfaidi 
sometimes occur in the old Byzantine vmt^rs, are said to def(»in 
the style of the fourteenth and fifteenth c^tnries (1) . The Turkish 
ravages and destruction of monasteries ensued ; and in the cheeriess 
intervab of immediate terror, there was no longer any encourage- 
ment to inreserve the monuments of an expiring language, and of 
a name that was to lose its place among nations <2). « 

I u^tnr^ nnt ^hat ardour for the restoration of classical literature 

LiMTttim not ,,- . IT'S. ■ A 

■wh inproTed wliich anunaied Italy in the first part of the fifteenth 
beyond Italy. eefttuTy. was by no means common to the rest of Europe. 



cUion of hU outline, which astoniih IhoM vho 
luiTe trodden parts of the same fieldfare apt toes- 
cape an miof omad reader. 

(1) Da Cange, Prefatio ad Glossar. Grecitatls 
Medll iEvi. Anna Connena faotas soom popnlar 
lines, which seem to be the earliest specimen ax- 
lant of the Romaic dialect, or something approach- 
ing it, as they obserre no fraamaiical iniexloB, 
and bear about tlie same resemblance to ancient 
Qraak that th* worst laiMihartars af the niath and 
and tenth centuries do to pure Latin. In fact, the 
Greek language seems to hare declined roiich in 
the saiM manner as the Latin did, and almoat at 
as early a period. In the sixtti century, Daraascius, 
a Matanic phdosophar, nentfoni the old Ian* 
fuaff9 as distinct from that which was Temacolar, 

TMIf etp;)Cettttf ^XflSTTfltf UTTtf TJI? l/iWTH? 

fAiKtrcu<rt, Dtt Cange, ibid. p. il. ft ts well 
knows that the popular, or poHtieai wrtas of 

' Tzetzes, a writer of the twelfth century, are ac- 
centual ; that is, are to be read, as ttie modem 
Greeks do, by treating every aente or eireamAex 
syllable as long without regard to iU original 
quantity. This innoTation, which must hare pro- 
duced still greater conHision of metrical rules 
than it did in Latin, if moch older than the age of 
Tzetzes ; if, at least, the editor of some notes sub- 
joined to Maorsius's edition of the Themata of 
Constaatiie Porpbyrogenitus (Lugdnni, ltl7) is 
right in ascribing certain political verses to that 
emperor, who died in 959. Tiiese verses are re- 
gular aceentoal trochalcs. But 1 believe tbey have 
since been given to Gonstapline Hanasses, a writer 
of the eleventti century. 

According to the opinion of a modem traveller, 
(Hobhowtt's Travels in Albania, letter 33.) the ciiief 
corruptions which distingoish the Romaic from ils 
parent slock, e^^ialiy tlie auxiliary verlM, are 
not older than the capture of Constautinopie by 
Mahomal IL But it seems diOkait to obtain any 
satisfactory proof of this ; and the auxiliary verb 
U so naUttftl and ooaveuiaiit, that the aMiant 



Greaka nay pfohaMy, in aamo of tteir kwai 
idioms, have Allen into the vse of It ; as Mr. H. 
admtta tbay did with respect to tba iitwie anaaiary 
•S-fXai. Sea some iBstaneas of thia in Lesbeaaxt 
iTfp» dLX.^fjLATOtff ad finem Ammonil cur& Vale- 
kenair. 

(s) Phothn (f write on the awtlMriky of M. Bae- 
ren) quotes Theopompus, Arrian's history of . 
Alaxaader'ft Mccessors and of Partkia, Ctasias, 
Agatharcides, the whole of Diodoras Sicnlua, Poty- 
bias, and DIonyslns of Halicaraassoa, twenty hwt 
orations of DenMstbanes, almost two hnodred of 
Lysias, sixty-four of kseus, about Qfty of Hyperides. 
Haerea ascribes the loss of these worka altogether 
to the Latin capture oC Constantinople ; no writer 
subsequent to that time .haTing quoted theaL 
fisaai snr les Crotsades, p. tlS. U is difflcnlt how- 
ever not to suppose, that some part of the d»- 
atraotlon was left for the Ottomaos to perfenn. 
iGneas Sylvios bemoans, in his speech before the 
diet of Frankfort, the vast losses of literature by 
the recaat sabvarslon of the Greek empire. Quid 
de libris dicam, qui illie erant inBuawrabUcs, 
nondam Latfnis eogniti !... Mune e^6, et W a m wo 
et Ptndaro et Menandro et omnibus UlaatrioTans 
poetis, secnnda mors erit. Bnt nothlof can be tai- 
ferred from this Reclamation, eicept, perhaps, 
that ha did not knew whether Henander sUU 
aalslad or not. Mn. Sylv. Opera, p. 71S.; aho 
p 891. Harris's Pliilologlcal Inqairies, pari Hi. 
c. 4. It is a remarkable proof, however, of Ike 
lam which Evrope, and especially Italy, was 
taklna, that a pope's legate should on a solemn 
occarion, descant so seriously on the injnry sus- 
tained by profaue literature. 

An osefttl summary of the lower Greek lilers- 
tnre, lalcen chiefly from the BtbltoOieca firasca of 
Fabrietns, wHI bo found in BertDgten's LMesary 
Rtatory of the Wddla Ages, Appendix I.; and eaa 
rather more copious in 8chertl« AhfM * It kit* 
tiraiora GteovMu (Paris, isis.) 
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HtUket Ea^ind) nor France, nor Gerauoiy aeconed awwe of the 
approaching change. We arc told that learning, by Whieh I beh'ere 
is only meant the scholastic ontology, had began to decline at 
Oxford from the time of Edward III. (1). And the flfteenth cen- 
tury, firbm whatever canse,' is particularly barren of writers in the 
Latin language. The study of Greek was only introduced by Grocyn 
and linacer under Henry VII., and met with violent opposition in 
the university of Oxford, where the unlearned party styled them- 
selves Trojans, as a pretelt for abusing and insuHing the schcdars (2) . 
Nor did any classical work proceed from the respectable press of 
Gaxtim. France, at the beginning of the fifte^ith age, had several 
eminent theotogians ; but the reigns of Charles YII. and Louis XI. 
ccmtributed far more to her political than her literary renown. A 
Greek i^ofessor was Orst appointed at Paris in 1458, before which 
time, the language had not been publicly taught, and was Utfle 
^ imdersiood (3). Much less had Germany thrown off her ancient 
. rndeness. iCneas Sylvius indeed, a deliberate flatterer, ext<4s 
; every circumstance in the social state of that country ; but Campano, 
tiie papal legate at Ratisbon in 1471 , exclaims against the barbarism 
of a nation, where very few possessed any learning, none any ele- 
gance (4). Yet the progress of intellectual cidtivation, at least in 
the two former ooontries, wasaniiorm, thoi]^ silent; libraries 
..beearne more mimerous, and bo(riLs, after the happy invention of 
paper^ though still very scarce, might be copied at less expense. 
; Madiy colleges ware founded in the English as well as foreign uni- 
viersities during the fourteenth and fifteenth centuries. Nor can I 
pass over institutkms that have so Eminently contributed to the 
Uteifary reputation of this country, and that stiH continue to exer- 
cise so conspicuous an influence over her taste and knowledge, as 
:• Uie two great schoob of grammatical learning, Winchester and Eton ; 
iij^e one founded by William of Wykoham, bishop of Winchester, 
iti 137^5 the other, in 1432, by Kii« Henry the Sixth (5). 
:x-^fi^ while the learned of Italy were eagerly expk)r- loTention or 
>jbig their recent aequisitionsof manuscripts, deciphered vnatmg, 
.\witb difficulty and slowly cnrculated from hand to hand, a f)9W ob- 
.. scUreGermans had graduafly perfected themostimportant discovery 
• TOOOtrded in the annals of nnnkind. The Invention of printing, so 

• (l) Wood's Anliqtiltles of Oxford, toI. I. p. SS7. forms ; exercUnm trajicito •* oppid« pontiflds 

ti> Roper's Tita Mori, ed. HearM, p. 7S. santo, etc. And vllh a most absard pedantry, the 

. -js) Crevier, i. ir. p. 243.; see too p. 46. e«€leitastical state Is called Romaaara imperiam. 

' . (k) tncredrbllis ingenlorum barbarics est ; rarls- Canipani Vita Braccii, in Muratori Script. Rer. 

'.-flinl IHeras mdnint, nlH elegaDytra. Pafieasls Ital. t ilx. 

'. '■ Epistoltc, p. 8T7. . Campano's notion of elegance (5) A letter from Master William Paston at Eten 

; vas ridteoiovs enoufh. Nobody ever carried (Paston Letters, vol. f. p. 299.) prores that Latin 

farther ibe pedantic affectation of avoiding mo- versiflcation was tan^t there as early at the be- 

ilern terms in his latinity. Thus, in the life of ghinin; of Edward IV. 's reign. It is trtfe that the 

Braeek» da MeaKMe, be rendert bis naanbiK apediaeu he mther proudly exhibils does not mneh. 

almost nnintelligible by excess of classical parity, differ from what we denominate nonsense verses. 

Bracrio boasts se nnnquam deoram Immortaliom But a more material observation is thai the sons of 

templa vioUksse. TfOttps eMnmiltinf ouiraf es in a couitry geMtenen living at a considerable distance 

city are ac«uaed virgiMs veHtaiea iMostAsM. In were already sei^ to p«Mlc acbools tbr gramiall- 

thc teraa of truliaa, b« eppltf s the aM Hoawi cal cducailou. « 
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far tyrom being (he result of philoiophieal sagacity, does not appear 
to have been suggested by any regard to the higher Inranches of li- 
terature, or to bear any other relation than that of coincid^ce to 
their revi^iral in Italy. The question, why it was struck out at that 
particular time, must be referred to that disposition of unknown 
causes whidi we call accident. Two or three centuries earlier, we 
cannot but acknowledge, the discovery would hare been almost 
equally acceptable. But the invention of paper seems to have na- 
twally [Nreceded those of engraving and'printing. It is generaDhf 
agreed, that playing cards, which have been traced far back in the 
fourteenth century, gave the first notion of taking off impressions 
from engraved figures upon wood. The second stage, or rather se- 
cond application of this art, was the representation of saints and 
otb<»* religious devices, several instances of which are still extant. 
Some of these are accompanied with an entire page of illustratiye 
text, cut into the same wooden block. This process is indeed far 
removed from the invention that has given immwtality to the names 
of Fust, SclHBffer and Guttenburg, yet it probably led to the consi- 
deration of means whereby it might be rendered less qperose and 
inconvenient. Whether moveaMe wooden characters were ever 
em[doyed in any entire work is very questionable ; the opinion that 
referred their use to Laurence Coster of Haarl^n not liaving stood 
the test of more accurate investigation. They appear, however, in 
the capital letters of some early printed hocks. But no expedient 
of this kind could have fulfilled the great purposes of this invention, 
untU it was perfected by founding metal types in a matrix or mould, 
the essential characteristic of printing, as distinguished frc«n other 
arts that bear some analogy to it. 

The first book that issued from the presses of Fust and his asso- 
ciates at Mentz was an edition of the Yulgate, commonly called the 
Mazarine Bible, a copy having been discovered in the library that 
owes its name to Cardinal M^arin at Paris. This is supposed to 
have been printed between the years 1450 and 1455 (1). In 1457 
an edition of the Psalter appeared, and in this the invention was 
announced to the world in a boasting colophon, though certainly 
not unreasonably bold (2). Another edition of the Psalter, one of 
an ecclesiastical book, Durand*s account of liturgical oflBces, one of 
the Constitutions of Pope Clement V., and one of a popular treatise 
on general science, called the Catholicon, fill up the interval tiI11462, 
when the second Mentz Bible proceeded from the same printers (3). 
This, in the opinion of some, is the earliest book in which cast types^ 
were employed j those of the Mazarine Bible having been cut with 
the hand. But this is a controverted point. In 1465, Fust and 
. Schoeffcr published an edition of Cicero's Offices, the first tribute of 

(1) De Bnre, t. f. p. 80. SeTeral copies of this '" (3) M6m. de TAoad. des iBMrlptions. t xIt. p. JM. 
book hare come to Ught lince ttt dbcovery. Another ediUon of the Bible Is supposed to hart 

h (1) Id. 1 1. p. 71. been printed by Pflfter at Btmberg in 1M8. 
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the new art to polite literature. Two pupils of their school, 
Sweynbeim and Pannartz, migrated the same year into Italy, and 
printed Donatus's grammar, and the works of Lactantius, at the 
monastery of Subiaco in the neighbourhood of Rome (i). Venice 
had the honour of extending her patronage to John of Spira, the 
first who applied the art on an extensive scale to the publication of 
classical writer^ (2). Several Latin authors came forth from his 
press in i 470 ; and during the next ten years, a multitude of editions 
werepublished in various parts of Italy. Though,aswe may judge 
from their present scarcity, these editions were by no means nu- 
merous in respect of impressions, yet, contrasted with the dilatory 
process of copying manuscripts, they were like a new mechanical 
power in machinery, and gave a wonderfully accelerated impulse 
to the intellectual cultivation of mankind. From the «ra of these 
first editions proceeding from the Spiras, Zarot^ Janson, or Sweyn- 
heim and Pannartz, literature must be deemed to have altogether 
revived in Italy. The sun was now fully above the horizon, though 
countries less fortunately circumstanced did not immediately catch 
his beams ; and the restoration of ancient learning in France and 
England cannot be considered as by any means effectual even at the 
expiration of the Gfteenth century. At this point, however, I close 
the present chapter. The last twenty years of the middle ages, 
according to the date which I have fixed for their termination in 
treating of political history, might well invite mc by their brilliancy 
to dwell upon that golden morning of Italian literature. But, in 
the history of letters, they rather appertain to the modern than the 
middle period ; nor would it become me to trespass upon the cxt 
hausted patience of my readers by repeating what has been so often 
and so recently told, the story of art and learning, that has em- 
ployed the comprehensive research of a Tiraboschi, a Ginguend, 
and a Roscoe. 

(1) Tirabosdii, t. il p. 140. of Tnlly and Pliny for fire years, and that no one 

(2) sanuto mentions an order of the senate els4 should do so. Script. Rerum Italic, t. uii. 
in l»69« that John of Spira should print the epistles p. 1189. 
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Abbassides, khalifa of the dynasty of, l;85d. 

^decline of their power, 360. 
Abelard, (Peter) biographical ilotiee of, li. 

315. 
Acre, oommercial prosperity of, ii. 3S0. and 

note 1. 
Acts of parliament, an ill-digested mass of 

legislalive enactments, ii. 48. 49.«<M>nsent 

of both houses of parliament necessary to 

pass them, 90. 
Adrian lY., (pope) insolent condact of, i. 

411 .—the only Englishman that ever sat in 

the papal chair, ibid* 
Adventarers, (military) companies of, form^ 

ed, i. 247.— and organized by Guamieri, 

i6^.— ravages of the great company, 248. 

—account of the company of St. George, 

250. 
Advocates of the church, their o£Bee, i. 100. 
—to convents, their powers and functions, 
349. 
Agnes Sorel (mistress of Charles TIL) not 
such probably at the siege of Orleans, i. 50. 
note. 

Agriculture, wretched state of, in the dark 
ages, ii. 237.— particularly in England, 
273. 274.— in some degree, however, pro- 
gressive, 271. 272i— its condition in France 
and Italy, 275. 

Aids, (feudal) in what cases due, i. 93. 94.— 
when due and how levied in England, 
under the Norman kings, ii. 34.— not to 
be imposed without the consent ef par- 
liament, 39. 

Alban's, (St.) when first represented in 
parliament, ii. 76. 

Albert, archduke of Austria, oppresses the 
Swiss, i. 350.— his death, ibid, 

Albert II., (emperor of Gernwuiy) reign of, 
i. 335. 

Atbigeois, crusade against, i. iPf^bek 
tenets, ii. :t&6. and nole 4. 



Alfonso of Aragott, adopted by Joanna It. 
queen of Naples, i. 262.— ascends the 
throne, 263.— forms an alliance with Mf- 
lan, ifrid.— joins the quadruple league of 
1455, 264.— his death and character, ibid. 
465. 

Alfred the Great, extent of his dominions, ii. 
Z.^waiS not the inventor of trial by jury, 
12— 14.— nor of the law of frankpledge, 15. 

Alice Ferrers, (mistress of Edward III.) par- 
liamentary proceedings against, ii. 95. 96. 
—repealed, 97.— again impeached, 98. 

Alienation of lands, fines on, i. 91—93. 

Alienations in mortmain, restrained in va- 
rious parts of Europe, i. 433. 

Aliens, liable for each other's debts, ii. 255. 

Alodial lands, nature of, i. 72.— when dian^ 
ged into feudal tenures, 83. 

Alvaro de Luna, power and fall of, i. 285. 

Amalfi, (republic of) notice of, ii. 249.— the 
mariner's compass not invented there, 
252.— the Pandects, whether discovered 
there, 311. 

Anglo-Norman government of England, ty- 
ranny of, ii. 32.— its exactions, tMd.— ge- 
neral taxes, 33.— right of legislation, 35.— 
laws and charters of tlie Anglo-Norman 
kings, tfcui.— state of the constitution 
under Henry III., 39.— courts of justice, 
44—46. 

Anglo-Saxons, historical sketch of, il. 2—4. 
—influence of provincial governors, 5. — 
distribulion of the people into thaties and 
ceorls, 6.— their wittenagemot, 8.— judi- 
cial power, 9.— division into counties, 
hundreds, and tythings, ibid.—lhe'iT 
county -cdurt, and suits therein, lO. u.— 
trial by jury, i2.— law of frankpledge, 15. 
—whether the system of feudal tenures 
was known to the Anglo-Saxons, i8. 19. 

Andrew, (king of Naples) murder of, i. 259, 

Anjou. See Charles (count of Anjou). 
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Anne, (docbess of Brittny) married by 

Charles VIU. of France, i. 69. 
Antmstiones, leade8,orfidele8,of the Frank 
empire, rank, and dignity of, i. 77.— were 
eensidered as noble, 79. 
Apanages, nature of, i. 61. 
Appeals for denial of justice in France, ac- 
count of, I. 138.— the true date of, ibid, 
notes. 
Appeals to the Roman see, whan established, 

i. 388. note 3. 
Arabia, sUte of, at the appearance of Mo- 
hammed, i. 354. 
Aragon, (kingdom of) when founded, i. 275 
— ite population, 307. note 5.-^its constitu- 
tion, 305.— originally a sort of regal aristo- 
cracy, tWd.— privileges of the ricoshom- 
bres or barons, 306.— of the lower nobility, 
iMd.— of the burgesses and peasantry, 
tMd.— liberties of the Aragonese kingdom, 
. 307.— general privilege of 1283, tMd.— pri- 
vilege of union, 308.— when abolished, 
309.— office of justiciary, when establish- 
ed, tWd.— office and power of the justi- 
ciary, ibid. 313.— rights of legislation and 
taxation, 3i4.— cOrles of Xragon, 315.— 
popular representation more ancient in 
Aragon than in any other monarchy, ibid, 
note 4.— police, 3i6.— union of this 
kingdom with Castile, 3i7. 
Arbitration, determination of suits by, pre- 
valent in the church, i. 379. 380. 
Archenfeld, (manor of) private feuds allow- 
ed in by custom, ii. 54. note 2. 
Archers,QEnglish)superiority of, i. 38.— their 
pny^ 5S.— were employed by William the 
Conqueror, 252. 
Architecture, (civil) state ot, in England, ii. 
262— 265.— in France, 266.— in Italy, ibid. 
Architecture, (ecclesiastical) state of, ii. 269 

—271. 
Ardoin, marquis of Ivrea, elected king of 

luly, i. 164. 
Aristotle, writings of, first known in Europe 
through the Spanish Arabs, ii. 3i9. note 2. 
—his writings ill understood and worse 
translated by the schoolmen, 321.— irreli- 
gion the consequence of the unbounded 
admiration of his writings, ibid, and 
note 3. 
Armagnacs, faction of, i. 49.— their proceed- 

inga, 49—51. 
Armorial bearings, origin of,i. 102. 
Armorican republic, •xistence of, question- 
able, i. 1. and note. 
Arms, (defensive) of the fifteenth century,!. 

251—253. 

Army, (English) pay of, in the fourteenth 
century, i. 53. and note 2.; 156. note 3. 

Army (French).— A sUnding army first es- 
tablished by Charles VII., i. 157. 



Asia, invasion of, by the Karismians and 

Moguls, i. 367. 
Assemblies. See Legislative Assemblies. 
Assize, justices of, when insiituted, ii. 45.— 

their functions and powers, ibid. 
Augustine, (St.) specimen of the barbarous 

poetry of, ii. 217. note i. 
Aulic council, powers and jurisdiction of, i. 

343. 
Auspicius, (bishop of Toul) specimen of the 

Latin poetry of, ii, 217. note 2. 
Auxiliary verb, (active) probable cause of, 

ii. 215. 
Avignon, Roman see removed to, i. 438.— 

rapacity of the Avignon popes, 44 1. el $eq. 
Azincourt, battle of, i. 51. and note 6. 
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Bacon, (Roger) singular resemblance be- 
tween him and Lord Bacon,ii. 323. note 2.— 
specimen of his philosophical spirit, ibid. 
Baltic trade, state of, ii. 246.— origin and 

progress of the Hanseatic league, 247. 
Banking, origin of, ii. 257.— account of va- 
rious Italian banks, 258. 
Bagdad, kbalifs of, account of, i. 359— 361. 
Barbarians, inroads of, one caus6 of the de- 
cline of literature in the latter periods of 
. the Roman empire, ii. 211. 
Bardas, (Caesar) efforts of, to revive classical 

literature in Greece, ii. 349. note 2. 
Barnstaple, (borough of) when first repre- 
sented in parliament, ii. 78. 
Baronies, (English) inquiry into the nature 
of, ii. 60.— theory of Selden, that tenants 
in chief by knight^ervice were parlia- 
mentary barons, by reason of their te- 
nure, 61.— theory of Madox that they were 
distinct, 62.— observations on both, ibid. 
—whether mere tenants in chief attended 
parliament under Henry III., 63. 
Barons, (Aragonese) privileges of, i. 306. 
Barons of France, right of private war exer- 
cised by them, i. 114.— legislative assem- 
blies occasionally held by them, 121.— 
account of their courts of justice, 135 — 
137.— trial by combat allowed in certain 
cases, 137—139. 
Barrister, moderate fees of, in the fifteenfli 

century, ii. 280. 
Basle, proceedings of the council of, i. 448. 
Bedford, (duke of) regent of France during 
the minority of Henry VI., i. 53.— his cha- 
racter, i'6i(i.— causes of his success, ibid. 
—his progress arrested by the siege of 
Orleans, 55. 
Belgrade, siege of, i. 348. 
Benedict XlIL, (pope) contested election 
of, i. 445j— deposed at the council of Pisa, 
ibid. 



INDEX. 



357 



BeneflcM, grants ot land so called, i. 79.— 
their extent, SO. 

Benefices, (ecclesiastical) gross sale of in 
the eleventh century, i. 399.400.— Boniface 
marquis of Tuscany flogged by an abbot 
for selling benefices, 4oi. note 2.— presen- 
tation to them, in all cases, claimed by the 
popes, 424. 425. 

Benevolences, when first taken in England, 
ii. 204. 

Bernard, king of Italy, put to death by Louis 
the Debonair, i. 9. 

Biancbi, a sect of enthusiasts, notice of, 
ii. 227. 

Bills in parliament, power of originating 
' ' claimed by the house of Commons, ii. 
131—135. 

Bishops, ecclesiastical jurisdiction of, i. 379. 
—their political power, 381.— their preten- 
sions in the ninth century, 383 — 385.— i 
marks on the supposed concession of the 
title of universal bishop to the bishops of 
Rome, 389. note i.— encroachments oTthe 
popes on the bishops, 392.— how elected 
in the early ages, 400.— were nominated 
by the Merovingian French kings and by 
the emperors of Germany ef the house of 
Saxony, ibid, and note 6.— in England 
were appointed in the wittenagemot before 
the conquest, and afterwards by consent 
of parliament,i6td.— in France received in- 
vestiture from the emperor Charlemagne, 
401.— bishops of Rome elected by the 
citizens, and confirmed by the emperors, 
ibid, et te^.- not allowed to exercise their 
functions until confirmed by the popes, 
410. — papal encroachments on the freedom 
of episcopal elections, 422.— right of to a 
seat in parliament considered, ii. 58.— 
have a right to be tried by the peers, 59. 
note 3.— had a right to vote in capital 
cases, though that right is now abrogated 
by non-claim and contrary precedents, 
60. note, 

Boccanegra, (Simon) elected the first doge 
of Genoa* i. 233. 

Bocland, nature of, ii. 19.— analogy between 
it and freehold land, tWd.— to what bur- 
thens subject, ibid, 

Bohemia, account of the constitution of, i 
344.— notice of the kings of the house of 
Luxembourg, 345.— war with the Hussites 
in that country, ibid, 

Bologna university, account of, ii. 3i6. 

Bond of fellowship, abstract of a curious one. 
ii. 72. note 4. 

Boniface, (St.) the apostle of Germany, de- 
votion of to the see of Rome, i. 390. 

Boniface VIII., (pope) character of, i. 434.— 
his disputes with Edward 1. king of En- 
gland, tftid.— and with Philip the Fair, 
king of France, 435.— is arrested by him, 



437.i-hi8 death, t'ftul.— the papal power 
decides after his decease, iUd, 

Books, scarcity of, in the dark ages, ii. 221. 
—account of the principal collections of, 
344.— notices of early printed books, 352. 

Booksellers, condition of, during the middle 
ages, ii. 343. note 2. 

Boroughs, causes of summoning deputies 
from, ii. 79.— nature of prescriptive bo- 
roughs, 138. and note 2.— power of the 
sherifTto omit boroughs , 139. — reluctance 
of boroughs to send members, i4i.— who 
the electors in boroughs were,t6ul. 

Bourgeoisies, how distinguished from com- 
munities, i. 148. note 2. 

Braccio di Montone, rivalry of, with Sforza, 
i. 255. 

Brethren of the White Caps, insurrection of, 
ii. 22a. 

Bretigni, peace of, i. 40.— rupture of it, 43. 

Britany,} (duchy of) state of, at the acces- 
sion of Charles YIII. to the throne of 
France, i. 68.— Anne, duchess of Britany, 
married by Charles VIII. of France, i89. 

Britons, (native) reduced to slavery by tlie 
Saxons, ii. 7. 

Bruges, slate of, in the fourteenth century, 
ii. 243. 

Burgesses, state of, in Aragon, i. 306.— in 
England, ii. 70. 71.— Charters of incorpo- 
ration granted to them, 72. 73.— were first 
summoned to parliament in the 49th of 
Henry III., 75.— whether St. Alban's sent 
representatives before that time, 76.— or 
Barnstaple, 78.— causes of summoning 
burgesses, 80.— rates of their wages, and 
how paid, 140. 

Burgesses, why and when chosen to serve 
in parliament, ii. 138. 139. 

Burgundy and Orleans, factions of, i. 48.— 
the duke of Orleans murdered by the fac- 
tion of Burgundy, tWd.— civil wars be- 
tween the parties,49.— assassination of the 
duke of Burgundy, 50. 

Burgundy, (house of) its vast acquisitions, 
i. 62.— character and designs of Charles 
duke of Burgundy, 63.— insubordination 
of the Flemish cities, part of his territory, 
64. 65. 



Calais, (citizens of) their wretchedness, i. 

40. note 2.— treaty of, 4i. 
Calixtins, account of, and of their tenete, i. 

346. 
Calixtus II., (pope) concordate of, respecting 

investitures, i. 406. 
Canon law, origin and progress of, i. 4i6. 
Capet, (Hugh) ascends the throne of France, 

i. 11. 12.— antiquity of this family, 11. 

note 3«— state of the country at that lime. 
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i3.-*eiteDtof bis dominion and power, 15. 
Capitular elections, wben introduced, i. 408. 
Caraccioli, the ravourite of Joanna queen 
of Naples, i. 2ai.~afsa8sinated,369. note. 
Carlovingian dynasty, accession of, to the 
throne of France, i. s».— decline of this fa- 
mily, 11. 
Castile, (kingdom of) when founded, i. 276.— 
finally united with the kingdom of Leon, 
38e.— civil disturbances of Castile, 382.— 
reign of Peter the Gruel, 283.— of the house 
of Trastamare, 284.— reign of John U., 285. 
—of Henry IV., 286.— <M>nstitution of Cas- 
tile, 287.— succession to the crown, «Hd 
national councils, tKd.— admission of de- 
puties from towns, 288.— spiritual and 
temporal nobility in cortes, 290.— right of 
taxation, 291.— controul of the cortes over 
the expenditure, 293.— forms of the cortes, 
394.— their righto in legislation, 295.— 
other rights of the cortes, 297 .—eouncil of 
Castile, 298.— administration of justice, 
299.— violent actions of some of the kings 
of Castile, 300.— confederacies of the no- 
bility, 301.— union of Castile with Aragon, 
317.— papal incroachmenU restrained in 
that kingdom, 453. 
Castles, Roman, traces of in Britain, ii. 362. 
—description of the baronial castles, 263. 
—successive improvements in them, ikid. 
—account of castellated mansions, 364. 
Gastruccio Castracani, notice of, i. 303. 
Catalonia, (principality) government of, 1. 
315.— state of its commerce and manufac- 
tures, ii. 251. 
Catharists, teneto and practices of, ii. 888. 
Caursini, a tribe of money dealers, notice of, 

ii. 25f . note 8. 
Cavalry, practice of, to dismount in action, 

i. 253. 
Centenarlus, orbnndredary, functions of, 

1.134. 
Georls, condition of, under the Anglo^axons, 
ii. 6.— identity of them with the vUlani 
and bordarii of Domesday Book, 7. 
Gerda, (Dominic de) justiciary of Aragon, 
intrepid conduct of, i. 312.— and of Juan 
de Gerda, 3i8. 
Charlemagne, (king of France) conquers 
Lombardy, i. 6. — part of Spain, ibid.— And 
Saxony, ibtd.-^extenl of his dominions, 
7.— his coronation as emperor, ibid.— 
character, 8. 9.— legislative assemblies 
held by him, 1 18.— account of the scheme 
of jurisdiction established by him, 135.— 
established payment of tithes in France, 
376.— vigorously maintained the supre- 
macy of the slate over the church, 383.— 
could not write, ii. 220. and note 3.- 
tablished public schools, 3i4. 
Charles IV., (king of France) i. 33. 
Charles the Fat, (king of France) insolent 



Ueatmont of, by Pope lehn vm., i. SM. 
Charles V., (king of France) restores that 
country from her losses, i. 44.— expels the 
English thence, ibid. 
Charles VI.« accession of, to the throne of 
France, i. 45.— state of the country during 
his minority, 46. 47.— gross misapplieationr 
of the revenue, 47.— remedial ordinance of, 
iso.-assnmes the full power,48.'hi8 deran- 
gement, t6id.— factions and civil wars, 48. 
10.— calamitous state of France during the 
remainder of his reign,5i .52.— his death,53. 
Charles Vn., aocession of, to the throne of 
France, i. 53.— character of, 54.— engages 
Scottish auxiliaries at a high rate, iMd.— 
retrieves his affairs, 56.— is reconciled to 
the duke of Burgundy, 57.— state of 
France during the latter part of his reign, 
68.— subsequent evento of bis reign, 58. 69. 
—states-general convoked by him, i3i. 
Charles Vlll. ascends the throne of France, 
i. 68.— marries the duchess of BrHany,69. 
«— and consolidates France into one great 
kingdom,i70.— his pretensions to the king- 
dom of Naples, 871—278. 
Charles the Bad, (king of Navarre) unprinci- 
pled character and conduct of, i. 89. 
Charles, (count of AnjOii) conquers Naples 
and Sicily, i. I99.p-aspires to the kingdom 
of Italy, 206.— rebellion of Sicily agahist 
him, 256.— war in consequence, 857. 
Charles IV., (emperor of Germany) reign of, 
i. 333.— account of the Golden Bull issued 
by him, ibid. 
Charles, (duke of Burgundy) character of, i. 
68.— insubordination of his Flemish sub- 
jects, 64.— his^ambitious projecto, 65.— in- 
vades Switzerland and is twice defeated, 
tWd.— his death, ibid.— his duchy of Bur- 
gundy claimed by Louis XI., ibid. 
Chartered towns, when first incorporated in 
France, i. 147.— their privileges, ibid. 148. 
nofM.— causes of their incorporation, 148. 
—circumstances attending the charter of 
Laen, 149.— extent of their privileges, ISO. 
—their connexion with the king of France, 
1 5 1 .—independence of the maritime towns, 
152.— account of the chartered towns or 
communities in Spain, 278.— progress of 
them in England, ii. 70— 73.— particularly 
London, 73. 74. 
Charters of the Norman kings, account of, ii. 
35.— abstract of Magna Chart), 37—30.— 
confirmation of charterslby Edward I., 16. 
ChAtelains, rank of, i. 104. 
Chaucer, account of, ii. 34i.— character of 

his poetry, ibid. 
Chief justiciary of England, power and func- 
tions of, ii. 44. note 6. 
Children, crusade of, ii. 226. note i. 
Childeric HI., king of France, deposed by 
Pepin, and confined in a convent, i. 5. 
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ChimiMes, when invmiM) M* 966. 

Chilperic, [king of tt^p Franks) li(eratiire of, 
ii. 247. 

Chivalry, origin of, ii. 293.~its connexion 
with feudal iervices, 295.~tbat connexion 
brokep, 296.— effects of the crusades on chi- 
valry, tWd.— connexion of chivalry with 
feligion, i^td.— and with gallantry, 297.— 
the morals of chivalry notalways the most 
pure, 299.— virtues deemed essential to 
chivalry, 300^302.— resemblance between 
chivalrous and eastern manners, 302.— 
evils produced by the spirit of chivalry, 
303.— circumstances tending to promote 
it, 304.— regular education, {(id.— eneou- 
ragement of princes, 305.— tournaments, 
fi^.— privileges of knighthood, 306.— con- 
nexion of chivalry with military services, 
307.— decline of chivalry, 308. 

Christianity, embraced by the Saxons, i. 7. 

Chroniclers, (old B)nglish) notice of, ii. 339. 

Church, wealth of, under the Roman empire, 
i. 373.— increased after its subversion, 374. 
--sometimes improperly acquired, 375.^ 
when endowed with tithes, 376.— spolia- 
tion of church property, 377.— pretensions 
of the hierarchy in the ninth century, 383. 

Church lands, exempted from.ordinary juris- 
diction, i. 135. 

Cinque-Ports, represented in parliament in 
1246} ii> 76. nqte 1. 

Circles instituted in Germany, and why, i 
343. 

Civil law, revival of, ii. ?io.— cultivated 
throughout Europe, 31 1.— its ipfliience on 
the laws of France and Germany, 3i!^.— its 
introduction into England, i6i<i.— the elder 
civilians little regarded, 313.— the science 
itself on the decline, ibid* 

Civil wars of the Lancastrians and Yorkists, 
ii. 301.— did not materially affect national 
prosperity, 348. 

Classic author! neglected by the church da< 
ring the dark ages, ii. 209.— account of the 
revival of classical literature, 342.— causes 
that contributed to its diffusion, 343—345. 
I— efforts of CsBsar Bardas in reviving clas- 
sical literature in Greece, 349. note 2. 

Clement V., (pope) removes the papal court 
to Avignon, i. 438. 

Clement VII., (pope) contested election of, 
i. 443. 444. 

Clergy, state of, under the feudal system, i. 
105.— their wealth under the Roman em- 
pire, 378.— increased after its subversion, 
374.— sometimes improperly acquired , 
375.— sources of their wealth, t'M. 876.— 
spoliation of church property, 377.— ex- 
tent of their Jurisdiction, 379.— their poli- 
tical power, 381.— were subject to the su- 
premacy of the state, especially of Charle- 
magne, 383. w. pretentions of the hierar- 



chy in (he ninth century, 883.,-p^rfoplioa 
of their morals in the tenth century, 397.— 
neglect of celibacy, 398.~their simony ii| 
the eleventh century, 399.— taxation of 
them by the popes, 42|.— state of eccle- 
siastical jurisdiction in the twelfth cen- 
tury, 427.— immunities claimed by the 
clergy, 429.-«ndeavours made to repress 
ecclesiastical tyranny in England, 430.— 
were less vigorous in France, 482.— re- 
straints on alienations in mortmain, 438. 
—ecclesiastical jurisdiction restrained, 
455.— originally bad a right to sit in the 
house of commons, ii. in. note 2.— igno- 
rance of the clergy during the dark ages, 
220.— their vices, 231. 232.— See alio B|r 
shops, Popes. 

Glovis, king of the Franks, invadei and coiv 
quers Gaul, i. 2.— embraces Christianity, 
ibid.-^his victories, ibid, 3.— his descen- 
dants, 3.— their degeneracy, 4.— they ar« 
deposed by Pepin, 5. — provincial govem- 
mentof the French empire during the reign 
of Clovis, 75.— his limited authority, 76. 

Coin, changes in the value of, ii. 276—280. 

Coining of money, a privilege of the vassals 
of France, i. 112.— regulations of various 
sovereigns concerning this right, 113< 

Combat, (trial by) In what cases allowed, |. 
137.— how fought, 138.— decline of this 
practice, 139. 

Gomines, (Philip 4e) his character of Louis 
XL, i. 67. 68. 

Commendation, (personal) origin and nature 
of, i. 84.— distinguished from feudal te- 
nure, 85. 

Commerce, progress of, in Germany, |i. 346. 
—of Flanders, iftt<{. .242.— of ^ngland,248. 
244. 247.— the Baltic trade* 346.— <M)m- 
merce of the Mediterranean sea, 249t 

Commerce, (foreign) state of, in (he dark 
ages, ii* 242. 

Commission of reform^ in the reign of 
Richard IL, proceedings of, ii. 105— 108. 

Gommodian, a Christian writer of the third 
century, specimens of the versification of, 
ii. 316. note 3. 

Common law, (English) origin of, ii. 46. 

Common Pleas, court of, when Instituted, 
ii.46. 

Commons. See House of Commons. 

(immunities, when first incorporated in 
France,!. 147.— their progress, 148.— in 
Spain, t^. note 3. ; 378.— in England , |i. 
73^-74. and notp9» 

Commutation of penances, ii, 333. 

Companies of ordonnanee. Instituted by 
Charles VIL, i. 59. 157.— their design, 59. 

Compass. See Masiner's Compass. 

Compositions for murder, antiquity of, i. 
114. fioltfi. ^prevailed under the feudal 
system, 73. 
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Coneordales of Afehiffenborg, accoont of,!. 

452. 

CondenmaUon, (illegal) instances of, rare in 
England, ii. 171. 173. 

Condottieri or military adventarers in Italy, 
notice .of, i. 350. 

Conrad I., emperor of Germany, i. 3i9. 

Conrad II., simamed the Salic, elected em- 
peror, i. i«5. 330.— edict of, 85. 

Conrad III., elected emperor, i. 333. 

Conrad IV., accession of, to the imperial 
throne, i. IM.— his death, ibid. 

Conradin, (son of Conrad IV. king of Naples) 
cruelly pot to death by Charles count of 

' Anjou, i. 199. 

Conscription, (military) oppressiTe under 
Charlemagne, i. 13. 

Consolatodel Mare, a code of maritime laws, 

' origin and date of, ii. 353. note i. 

Constable ofEngiand, jurisdiction of, ii. 166. 

Constance, (council at) proceedings of, i. 
445—447. 

Constantinople, situation and state of, in the 

• seventh century, i. 362.~captured by the 

Latins, 365.— recovered by the Greeks, 

367.— its danger from the Turks, 369.— its 

fall, 370.— alarm excited by it in Europe, 

371. 

Constitution of France, i. 118—145.— of Cas- 
tile, 287— 301.— of Aragon, 305—315.- 
Germany, 331. 333. 339— 343.— of Bohemia, 
344.— of Hungary, 347.— of Switzerland, 
350— 353.— of England, during the Anglo- 
Saxon government, ii. i — ^33.— Anglo-Nor- 
man constitution of England, 34— 56.— on 
the present constitution of England, 56— 
205. 

Continental wars of English sovereigns, ef- 
fects of, on the English constitution, ii. 
173—175. 

Copyholders, origin of, ii. 185. 

Corruption of morals in the clergy, in the 
tenth century, i. 397. 

Corruption of the Latin language, obsehra- 
tionsoh, ii. 211. etieq. 

Cortes of Aragon, powers of, i. 315. 

Cortes of Casltle, constitution of, i. 287.^->de- 
puties when admitted from towns, 388.— 
spiritual and temporal nobility in cortes, 
290.— their eontroul over expenditure, 293 
—forms of the Castilian cortes, 394. — their 
rights in legislation, 395.— other rights of 
the cortes, 397. 

Corvinus. See Matthias Corvinus. 

Councils, ( ecclesiastical ) of Lyons, i. 188 
326.— of Frankfort, 390.— of Pisa, 445.— of 
Constance, »Wd.— of Basle, 448.— conside- 
rations on the probable effects of holding 
periodical ecclesiastical councils, 449. 

Councils (national and political) .—powers 
of the royal council of the third race of 
French kings, i. 121. i4l.— of Castile, 287— 



29S.HarisdlcUon of the ordinary coanctl 
of the kings of England, ii. 157—163. . 

Counsellors of parliament, how appointed 
in France, i. 144. 

Counts Palatine, Jurisdiction of, i. 135.— 
their jurisdiction in England, ii. 55. note 3. 

Counts of Paris, power of, i. 11.— rank and 
power of the provincial counts, 75. — this 
office originally temporary, 75. note 3. — 
their usurpations, 83. 

Counties, division of (in England), its anti- 
quity, ii. 9.— jurisdiction of county-court, 
10.— process of a suit in a county-court, 11. 
—importance of these courts, 13. — ^repre- 
sentatives of counties, by whom chosen,i 37. 
—county elections badly attended, 144. — 
the inflnence of the crown upon them, ibid, 

Cours pl^ni^res, or parliaments, when held 
in France, i. I2i.— business transacted in 
them, 122. 

Courtrbaron, jurisdiction of, ii. 55. note 2. 

Court of peers, when established in France, 
i. 141. 

Courts of justice in England, under the Nor- 
man kings;— the king's court, ii. 44. — the 
exchequer, 45.— of justices of assize, ibid. 
— the court of common pleas, 46. 

Gross-bow; when introduced, i. 252. 

Crown, succession to, in Castile, i. 287. — of 
Aragon, 305.— among the Anglo-Saxons, ii. 
4.— hereditary right to, when established 
in England, 50.— cases of dispensing 
power, claimed and executed by the Eng- 
glish kings, 120.— influence of, on county 
elections, 144. 

Crusade against the Albigeois, .1. 19. — the 
first crusade against the Saracens, or 
Turks, 23. 364.— meansresorted to, to pro- 
mote it, 23.— its result, 24. 25.— the second 
crusade, 26.— the third crusade, 28. — the 
two crusades of St. Louis, tMd.— another 
attempted by Pope Pius, 371.— crusade of 
children, in 1211, ii. 226. 110(01. —immora- 
lity of the crusaders, 234.— their effects on 
chivalry, 296. 

Curia Regis and Curia Parium, not different 
from the Concilium Regium, i. 121. note 1. 



Daniascus, account of the khalifs of, i. 359. 

Dante, sketch of the life of, ii. 332.— review 
of his poetical character, 333. 334. — popu- 
larity of his Divine Comedy, 335.— its pro- 
bable source, ibid, note 2. 

Dauphin^, (province of) historical notice of, 
i. 70. note 1. 

Decanus, functions of, i. 134. 

Decretals forged in the name of Isidore, i. 
391. and note 2. 

Decretum of Gratian, no^ce of, i. 416. 
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Peiteneraey of tb« popes in the ninth cen- 
tury, i. 397. 
Degradation of morals in the daric ages, ii. 

234. 235. 

Denina's Rivoluiioni d' Italia, obserrations 
oii,i. lei.fio^e. 

Depopulation of England by William the 
Conqueror, ii. 27. 

Diet of Roncaglia, i. i73.~proceedings of 
the diet of Worms, 330— 34i.— remarks 
thereon, 40«.^^iet of Frankfort, establish- 
ed the independence of the German em- 
pire, 440. 

I>i^nsations of marriage, a source of papal 
power, i. 420.— dispensations granted by 
the popes from the observance of promis- 
sory oaths, 421. 

Dispensing power of the crown, instances of, 
ii. 120. 

Disseisin, forcible remedy for, ii. I78. note J. 

Dissensions, sanguinary, in the cities of 
Lombardy, i. 193—196. 

Divorce, practised in France at pleasure, i 

420. 

Domain, the term explained, i. 146. note i. 

Dominican order, origin and progress of, i 
418. 419. 

Duelling, origin of, ii. 224. note 2. 

Dukes of provinces, in France, their rank and 
power, i. 75.— their office originally tem- 
porary, 75. note 3.— their usurpations, 82. 
—their progress slower in Germany than 
in France, 321.— partitioned their duchies 
in Germany, 332. 
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Earl, original meaning of, ii. 5. note 4. 
Earl marshal of England,] urisdiction of, ii. 

466. 

Eccelln da Romano, tyranny and cruelty of, 
i. 186. note 2. 

Ecclesiastical po#er, history of, during the 
middle ages. See Clergy, Popes. 

Edessa, principality of, its extent, i. 25. 
note 3. 

Edicts, (royal) when registered in the parlia- 
ment of Paris, i. 143. 

Edward the Confessor, laws of, ii. 36. 

Edward I., (king of England) accession of,il. 
56.— disputes of, with Pope Bon if ace YIIL, 
i. 434.— confirms the charters, ii. 56. 

Edward III., (king of England) unjust claim 
of, to the crown of France, i. 33.— prose- 
cutes his claim by arn:s, 35.— causes of his 
success, idid.— character of him, and of his 
son, i'5{d.— his resources, 37.— and vic- 
tories, titd.— concludes the peace of Bre- 
tigni, 40.— and the treaty of Calais, 4i.— 
remarks on his conduct, 42. 43.— renews 
the wars with France, 44.— his death, ibid, 
—dissuaded by Pope Benedict XII, from 



taking the title and arms of France, 35. 
no/e.— memorable proceedings of parlia- 
ment in the 50th year of his reign, ii. 95 
—97.— by his wise measures promoted the 
eommerce and manufactures of England, 

244. 245. 

Edward IV. invades France, i. 62.— but is 
persuaded to return, iHd.— character of 
his reign, ii. 202.— the first monarch who 
levied benevolences, 204. 

Elections, (episcopal) freedom of, papal en- 
croachments on, i. 422. 

Elections of members of parliament, con test- 
ed, how determined, ii. 1 86.— right of 
electing knights, in whom vested, I37.— 
elections of burgesses, how anciently con- 
ducted, 138.— irregularity of county elec- 
tions, 144.— influence of the crown upon 
them, ibid. 

Electors (seven) of the German Empire, 

? their privileges, i. 327— 329.— their privi- 
leges augmented by the Golden Bull, 334. 

Elgiva, queen or mistress of King Edwy, 
case of, considered, i. 385. note 4. 

Emanation, system of, ii. 322. note 2. 

Emperors of Germany. See Germany. 

Enfranchisement. See Manumission. 

England, effects of the feudal system in, i. 
157. 158.— arrogant tyranny of the hierar- 
chy there, in the ninth century, 385.— 
attempts made to depress it, 430. 

-constitution of, during the Anglo- 
Saxon government, ii. i.— sketch of the 
Anglo-Saxon history of England, 2—4.— 
influence of provincial governors, 5. — dis- 
tribution into thanes and ceorls, 6.— Bri- 
tish natives, 7.— slaves, 8.— thewitlcnage- 
mot, i'Hd .—judicial power, 9. — division 
ifito counties, hundreds and tithings,tMd. 
—county court, and suits therein, lo. ii. 
—trial by jury, 12.— law of frankpledge, 
15.— feudal tenures, whethor known in 
England before the conquest, 18—23. 

• constitution of, during the Anglo- 
Norman government, ii. 24.— conquest of 
England by William duke of Normandy, 
ibid,— his conduct at first moderate, 25.— 
afterwards more tyrannical, «Wd.— de- 
graded condition of the English, ibid,— 
confiscation of their property, 26.— devas- 
tation and depopulation of their country, 
27.— riches of the conqueror, 28.— his 
mercenary troops, ibid. — feudal system 
established in England, t&ui.—<lifl'erence 
between it, and the feudal policy in France, 
30.— hatred of the Normans by the Eng- 
lish, 31.— tyranny of the Norman govern- 
ment, 32. — exactions, ibid, — general 
taxes, 33.— right of legislation, 35.— laws 
and charters of Norman kings, ibid.— • 
Magna Charta, 37.— stale of the constitu- 
tion under Henry 111., 39.-rll|e king's 
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0oi|irl, 44-^tbe cowl pf aicheqncr, 16,— 
institution of Justices of a$size, t^.^the 
court of common pleas, 46.— origin of the 
common law, t^. — character and defects 
of the English law, 48.— hereditary right 
of the crown established, 50.— English 
gentry destitute of exclusive privileges, 
52.— causes of the equality among freemen 
in England, 53. 
England, on the present constitution of, 
ii. 50 . — accelsion of Edward I., ibid. 
—confirmation of the charters, t^i^.— the 
constitution of parliament, 58.— the spiri- 
tual peers, i^td.— the lay peers, earls and 
barons, 60.— whether tenants in chief at- 
tended parliament under Henry III., 63.— 
origin and progress of parliamentary re- 
presentation, 64.— whether lh« knights 
were elected by freeholders in general, 
66.— progress of towns, 70.— towns let in 
fee-farm, 7i.— charters of incorporation, 
72.— prosperity of English towns, particu- 
larly London, 73.— towns, when first sum- 
moned to parliament, 75. — cause of sum- 
moning deputies from boroughs, 80.— par- 
liament, when divided into two houses, 
82.— petitions of parliament during the 
reign of Edward U., 84.— several rights 
established by the commons in the reign 
of Edward HI., 80.- remonstrances against 
levying money without consent, ibid. 
the concurrence of both houses in legis- 
lation necessary,90.— statutes distinguish- 
ed from ordinances, 9*.— advice of par- 
liament required on matters of war and 
peace, 94.— right of the commons to in 
quire into public abuses, 95.— proceedings 
of the parliament in the soth year of 
Edward III,, I'Md.— great increase of the 
power of the commons in the reign of 
Richard II., 98.— his character, 103.— pro- 
ceedings of parliament in the lOlh year 
of Richard II., i04.— commission of re- 
form, IDS,- answers of the judges to 
Richard's questions, 108.— subsequent re- 
volution, tWd.— greater harmony between 
the king and parliament, 109.— disunion 
among some leading peers, no.— arbi- 
trary measures of the king, i 12.— tyranny 
of Richard, 114.— heis deposed and suc- 
ceeded by Henry IV., ii 6.— retrospect of 
the progress of the constitution under 
Richard II., 117.— its advances under the 
house of Lancaster, <&«d.— appropriation 
of supplies, 119.— attempt to make supply 
depend on redress of grievances, iWd.— 
—legislative rights of the commons estab- 
lished, 120.— dispensing power of the 
crown, tWd.-interference of parliament 
with the royal expenditure, 124.— parlia- 
ment consulted on all public afiTairs by 
the kings of ^gland, i27 .impeachment 



pf iMinisiMs, i!«l.n-|Nrif ilcge of pariit* 
ment, 129.— contested elections how de- 
termined, ig6.— in whom the rig;bt of 
voting for knights vested, 137.— election 
of burgesses, }3I.— power of the sberiff to 
omit boroughs, 139.— reluctaneo of bo- 
roughs to send members, t4i.— vbo tbc 
electors in boroughs were, iHd.— number 
of mt mborsduptuatiog, i43.^rregiiUritf 
of elections, i44.^iillueBce of tbo crown 
upon them, i frid. r- coDStitutioa of the 
bouse of lords, 145.— baronial; tenure, re- 
quired for lords spiritual, 146.— ^borons 
colled by writ, t'Mci.— bannertU f sum- 
moned to the boose of lords, i4S.^*crea- 
tion of peers by statute, ist^-'^ond by 
patent, 152.— clergy summoned to parlia- 
ment, •6td.Hurisdiction of the king's or- 
dinary council, 157.— character of the 
Plantagenet government, 168. — preroga- 
tive, 104.— iU excesses, 165. 166.— Sir 
John Fortescue's doctrine as to the Eng- 
lish constitution, 169.— erroneous views 
of Hume rejspecting the English constita- 
tion, 170.— instances of illegal condemna- 
tion rare, tMd.— causes tending to form 
the constitution, 172. et ««^.— its state 
about the time of Henry VI.'s reign, 190. 
—historical instances of regencies, 191— 
196.— mental derangement of Henry VI., 
196.— <luke of York made protector, ibid. 
—his claim to the crown, 199.— war of the 
Lancastrians and Yorkists, aoi.— reign of 
Edward IV., 202. — general review of the 
English constitution, 204. 205. 
England, state of the commerce and manu- 
factures of, ii. 243— 245.— singularly flou- 
rishing state of its commerce in the reigns 
of Edward III., Richard II., Henry ly. 
and VI., and Edward IV., 247. 248. 

-increase of domestic expenditure 



in, during the fourteenth century, ii. 260. 
— ineOicacy of sumptuary laws, ibid,-- 
state' of civil architecture from the time 
of the Saxons, 262. 267. 269.— furniture of 
houses, 267. 268.— state of ecclesiastical 
architecture, 269— 271.— wretched state pf 
agriculture, 273. 274.— civil law, when in- 
troduced into England, ?i2.— state of lito- 
rature, 339—341. 

English language,8low progress of, account- 
ed for, ii. 339—341. 

Enthusiasts, risings of, in various parts of 
Europe, during the darK ages, ii. 225. 226. 

Equality of civil fights i^ Engl^nud, pauses 
of, ii. 53. 

Erigena, a celebrated schoolman, no pan- 
theist, ii. 322. no^ 2. 

Escheats, nature of, in the feudal system, 
i. 93. 

Escuage, nature of, and when introduced, 
i. i54.-rrno( to be levied viUioui the con- 
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SM^ of parliMltnt, ii. 89.-*-vli«n U be- 
came a parliamentary assessment in Bng- 
land, 84. 

Esquires, educatioo of, ii. 304. 

Establisbments of St. Louis, account of, i. 
13d. 

Estates of the realm, number of, deter- 
mined, ii. 134. note, 

Ethelwolf, established payment of tithes in 
England, i. 377. nole 4. 

Europe, state of society in, during the 
middle ages, ii. 306. et $eq. 

Exactions of the Norman kings of England, 
ii. 33. 

Exohequer, court of, when instituted, ii. 45. 
^ts powers and jurisdiction, ibid. 

Excommunication, original nature of, i. 894. 
—punishments and disabilities of excom- 
municated persons, 395. and not$» i. 4.— 
greater and lesser excommunications, 
tdul.—burial denied to the excommuni- 
cated, ibid. 

Expenditure, (royal) controuled by the Eng- 
lish parliament, ii. 124. 

Expenditure, (domestic) increase of, in Italy, 
during the fourteenth century, ii. 259.— 
and in England, 260. 
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Falconry, prevalence of, ii. 236. 

False decretals of Isidore, i. 391. 

Fealty, nature of, in conferring fiefs, i. 88. 

Ferdinand, (king of Naples) turbulent reign 
of, i. 265. 

Ferdinand, (king of Aragon) marries Isabella 
of Castile, and unites the two kingdoms, 
i. 317. — conquers Granada, t^id.— subse- 
quent events of his reign, 3i8. 

Feuds, divided inM> proper and improper, 
i. 96. . 

Feudal system, history of, especially in 
France, i. 71.— gradual establishment of 
feudal tenures, 79— 83.— change of alodial 
into feudal tenures, 83.— custom of per- 
sonal commendation, 84.— the principles 
of a feudal relation investigated, 86.— ce- 
remonies of homage, fealty and investi- 
ture, 87. 88.— account of feudal inci- 
dents, viz. reliefs, 90.— fines on the 
alienation of lands, 91.— escheats and 
forfeiture, 93.— aids, tfttd.- wardship, 94. 
—marriage, 95.— analogies to the feudal 
system, 99.— its local extent, loo.— view 
of the different orders of society during 
the feudal ages, lOi— in.— privileges of 
the French vassals, 1 12.— suspension of 
legislative authority during the prevalence 
of the feudal system, 1 18.— feudal courts 
of justice, 136.— trial by combat^ 137 
causes of the decline of the feudal system. 



i4t.'-«flpeeiany in Frmte, 14l.'7-the re- 
quisition of power by the crown, ikid.— 
augmentation of the royal domain, 146.— 
the institution of free and chartered 
towns, 147.— the connexion of free towns 
with the king, 1 51. —the independenco of 
maritime towns, 152.— the commutation of 
military feudal Kenriee for money, tMd.— 
the employment of mercenary troops, i54. 
—and the establishment of a regular 
standing army, 1S7.— general view of the 
advantages and disadvantages of the 
feudal system, 1S8.— inquiry, whether 
feudal tenures were known in England 
before the conquest, ii. 18— 23.^— this sys- 
tem established in England by the Anglo- 
Norman kings, 28.— difference between 
the feudal policy in England and in France!, 
30.— influence of the manner in wbich 
feudal principles of insubordination and 
resistance were modified by the preroga- 
tives of the early Norman kings, on the 
English constitution, 175— 177.— instances 
of the abuses of feudal rights in England, 
166.— connexion of the feudal services 
with chivalry, 295. — that connexion 
broken, 296. 

Fief, essential principles of, i. 86.— ceremo- 
nies used in conferring a fief, 87. 88.— 
nature of fiefs of office, 96. 

Field sports, passion for, in the dark ages, 
ii. 235—237 . 

Fines payable on'the alienation of lands un- 
der the feudal system, i. 91—93. 

Fire-arms, when invented, i. 254.— im- 
provements in, ibid. 

Firma de derecho, nature of the process of, 
in the law of Aragon, i. 31 1. and nott 3. 

Fiscal lands, nature of, i. 79. ' 

Flagellants, superstitious practices of, ii. 

227. 

Flemings, rebellion of, against their sove- 
reign, i. 46.— its causes, ibid, note i. — 
their in|ubordination to the house of Bur- 
gundy, 64.— paid no taxes without the 
consent of the three estates^ <6id.— their 
independent spirit, t6id. note 2.— flourish- 
ing state of their commerce and manu- 
factures, ii. 242.— especially at Bruges and 
Ghent, 243.— inducements held out to 
them to settle in England, 244. note 5. 

Florence, (republic of) reluctantly acknow- 
ledges the sovereignty of the emperors of 
Germany, i. 204. no<e.— revolution there 
in the twelfth and thirteenth centuries, 
209.— its government, t'Md.— the commer- 
cial citizens divided into companies, or 
arts, 210. — civil and criminal justice, how 
administered in the thirteenth century, 
tftid.— change in its constitution in the 
fourleenlh century, 21 1,— the gonfaloniers 
of justice when introduced, 2i3,— riseof 
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the plebeUn noble*, 2i4.- Wilier de 
Brienne, duke of Athens, tppoinled signior 
orFlorenee,3i5.— his tyranny, <W<I.— he 
abdicates his signiory, 216.— subsequent 
revolution in that city, iMd.—feuds of 
the Guelfs and Ghibelins, 217— 219.— the 
tyranny of the Guelfs subverted by a 
sedition of the ciompi or populace, 220.— 
Michel di Undo elected signior, 221.— his 
wise government, tWrf.— revolution ef- 
fected by Alberti, Strozzi, and Sc^la, 222. 
—acquisitions of territory by Florence, 
t24.— revenues of the republic, ibid,— 
population, ibid, note 5.— conquers Pisa, 
225.— state of Florence in the fifteenth 
century, 260.— rise of the faniily of Medi- 
ci, 267. 
Folkland, nature of, ii. 19. 
Forest laws, sanguinary, of William the 

Conqueror, li. 27.— ju'^s^J^ction of, iM. 
Fortescue, (sir John) doctrine of, concerning 

the constitution of England, ii. 189. 
France, invaded by Clovis, i. 2.— his victo- 
ries, I'lrid.— partitions his dominions, 3.— 
sketch of the reigns of bis descendante, 
ibid.—xheit degeneracy, 4.— are held in 
subjection by the mayors of the palace, 
«^. 78. — change in the Merovingian 
dynasty, 5.— accession of Pepin, tWd.— 
his victories, «Md.— reign and exploits of 
Charlemagne, 6.— extent qf bis dominions, 
7.— his coronation as etoperor, tWd.— his 
character,, 8.— reign and misfortunes of 
Louis iheDebonair,9— 11.— decline of the 
Carlovingian family,i 1 .-Dismemberment 
of the empire, and accession of Hugh Ca- 
pet, «6id.— stale of the people at that time, 
12.— his immediate successors, 16.— reigns 
of Louis VL, ibid, —of Louis VIL, 17.— of 
Philip Augustus, iWd.— of Louis VIIL, 
18. 19.— of Louis IX., 20—22. 28.— of Phi- 
lip the Bold, 29.— of Philip the Fair, ibid. 
—aggrandizement of the French monar- 
*chy under his reign, 30.— of Loifls'X., 31.— 
and Philip V., tWd.— of Charles IV. and 
Philip of Valois, 33.— unjust pretensions 
of Edward III. to the throne of France, 
tMd.— causes of his success in war against 
France, 35.— characters of the kings Phi- 
lip YI. and John, 36.— wretched condition 
of France after the battle of Poitiers, 38. 
—the English lose all their conquests, 
44.— stale of France during the minority 
of Charles VI.,45— 47.— his assumption of 
full regal power, 48.— factions and civil 
wars, 48—50. — calamitous slate of France 
daring the remainder of his reign, 50. 
51.— invaded by Henry V., 51— reign of 
Charles YII., 53— 57.— the English lose all 
their ronqucsls. 57.— state of France du- 
ring the second English wasrs, ss^-^reignQf 



Louis XI., «^-67 .—of Charles Vni., 6»— 

70. 

France, constitution of the ancient Frank 
monarchy, i. 76.— limited power of the 
king, «dui.— gradual increase of the regal 
power, tWd.— different classes of subjects, 
77.— degeneracy of the royal family, 78.— 
power of the mayors of the palace, 4. 78. 
—origin of nobility in France, 78.— and of 
sub-infeudation, 82.— usurpation of Uie 
provincial governors, t*ul.— comparative 
state of France and Germany at the divi- 
sion of Charlemagne's empire, 111.— pri- 
vileges of the French vassals, 112. el seq.— 
legislative assemblies, us.— privileges of 
the subjccte, 120.— royal council of the 
third race, 121.— occasional assemblies of 
barons, fWd. — cours plenidres, tfcwL— 
limitations of the royal power in legisla- 
tion, 122.— first measures of general legis- 
lation, 128. — legislaUve power of the 
crown increases, tWd.— convocation of the 
states-general by Philip the Fair, 125.— 
their rights, 126.— states-general of 1355 
and 1356, 127. — slates-general under 
Charles VU., 131.— provincial states, 132. 
—successive changes in the judicial polity 
of France, 134-144. — papal authority 
restrained in that country, 453.— Uberties 
of the French church, 455. 

state of civil architecture there, 

during the middle ages, ii. 266.— account 
of the literature of France, 326—330.- 
French language why preferred by the 
early Italian historians, 332. noU 2. 
Franciscan order, origin and pr'^gress of, 

.. 418.— schism in, 440. 441. note 1. 
Franconia, emperors of the house of, viz. 
Conrad II., i. 165. 320.— Henry IIL, 320.— 
Henry IV., 321.— Henry V., 323.— extinc- 
tion of the house of Franconia, ibid, 
Franklyn, condition of, in England, ii. 173. 

and note. 
Frankfort, councir of, i. 390.— remarks on 

its proceedings, ibid. 
Franks, invade Gaul, i. 2.— effects of this 
invasion, 73.— succession of the Frank 
monarchy, -76. 
Frankpledge,(law of) not invented by Alfred 
the Great, ii. 15— origin and progress of, 
17—18. 
Frederic Barbarossa, ascends the throne of 
Germany, i. 172. 324— ruins Henry the 
Lion, duke of Saxony, 325. — invades 
Lorabardy, 173.— Conquers Milan, iWd.— 
violates the capitulation he had granted 
the Milanese, tfctd.— defeats them again 
and destroys their city, 1 7 5.— the league 
of Lombardy formed against him, 175 — 
is himself defeated at the battle of Le- 
gnano,t76.--and compelled to acknowledge 
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the independenee of tb« Lombard repub- 
lics, 1 76. 

Frederic n., (emperor) tarbalent reign of,i 
183— 188.— he 1*8 formally deposed at the 
council of Lyons, 188. 336.— consequences 
of that council, 326. 

Frederic IIL, (emperor) reign of, I. 335.— 
his singular device, ibid. note. 

Free cities of Germany, origin and progress 
of, i. 336.— their leagues, 338. 

Freeholders, different classes of, among the 
Anglo-Saxons, ii. 6. 7.— whether the Eng- 
lish freeholders in genetal elected knights 
to senre in parliament, 66— 70.— the elec- 
tive franchise when restricted to freehold- 
ers of forty shillings per annum, 138.— 
freeholders in socage, whether liable to 
contribute towards the wages of knights 
of counties, 140. note 3. 

Freemen, rank and privileges of, in the feu- 
dal system, i. 106.— more numerous in 
Provence than in any other partofFrance, 
147. note 2.— their privileges in England 
under Magna Gharta, ii. 38.— caused of the 
equality among freemen in England, 53. 

Free towns, institution of, in France, i. U7. 
—origin of them, «McI.— circumstances at- 
tending the charter of Laon, 149.— extent 
of their privileges, iso.- their connexion 
with the king, 1 51.— the maritime towns 
particularly independent, 152.— could 
confer freedom on runaway serfs, i52. 

110(6 1. 

French Janguage, long prevalence of, in 
England, ii. 340.— why preferred by the 
early Italian historians, 332. note 2. 

Frerage, nature of, i. 92. 

Friendly society, account of one, at Exeter, 
ii. 72. note A, 

Fulk, count of Anjou, saucy reproof of his 
sovereign by, ii. 220. note 2. 

Furniture of houses, in the flfteenth cen- 
tury, curious inventories of, ii. 267. 268, 
and noU$, 



Galilean church, liberties of, i. 455. 

Gardening, sUte of, in the fourteenth cen- 
tury, ii. 276. 

Gamier, (the historian of France) character 
of, i. 70. note 2. 

Gaul, invaded by Clovis, i. 2.— effects of its 
conquest by the Franks, 72.— condition of 
the Roman natives of Gaul, 73. 

Genoa, (republic) commercial prosperity of, 
i. 227 — ii. 250. 251.— war with Venice, i. 
228.— decline of her power, 231.— govern- 
ment of Genoa, tdid.— election of the first 
doge, 232.— subsequent revolutions, 233. 

»^ —state of, in the fifteenth ceDtary, 266.— 



aceount of the bank of St. George there, 
ii. 259. 

Grentlemen, rank of, in the feudal system, i. 
101.— gentility of blood, bow ascertained, 
102. — character of, succeeded that of 
knighte, ii. 309. 

Gentry, (English) destitute of exclusive pri- 
vileges under the Anglo-Norman kings, 
ii. 52. 

Germany, (ancient) political state of, i. 71. 
—lands how partitioned by the Germans 
in conquered provinces, 72 — ^fiefs not in- 
heritable by women, 96. note i — compa- 
rative state of France and Germany at the 
division of Charlemagne's empire, iii. 

Germany, when separated from France, 
i. 319.— the sovereignty of its emperors 
recognixed by the cities of Lombardy, 
172.— election of Conrad L, 3i9:— election 
of tbe house of Saxony, «Kd.— of Otbo L, 
or the Great, 162. 3i9.— of Henry II., i«4. 
320.— the house of Franconia;— election 
of Conrad IL, 165. 820. -power of Hen- 
ry HI., 320.— unfortunate reign of Hen- 
ry IV., 321.— he is excommunicated by 
Pope Gregory VU., 322.— and deposed^ 
t^td.-reign of Henry VI., 325.— extinction 
of the bouse of FrancoBia,and election of 
Lolhaire, 323.— house of Swabia ; — elec- 
tion of Conradlll., ibid.-^nd of Frederic 
Barbarossa, 324.— he ruins Henry the Lion 
duke of Saxony, 325.— defeats the Mila- 
nese, 173.— violates the capitulation, ibid, 
—is defeated by the confederated cities of 
Lombardy, 176.— reign of Philip, 335.- 
and of Otbo IV., 182. 325.— turbulent reign 
of Frederic H., 183-188.— he is formally 
deposed at the council of Lyons, 188. 326. 
—consequences of that council, tM<l.— 
accession and death of Conrad IV., 188.— 
relation of the emperors with Italy, 201. 
—grand interregnum, 326.- Richard earl 
of Cornwall chosen emperor, t^'4.— his 
character, 327.— state of the Germanio 
constitution at this time, 327-329.— elec- 
tion of Rodolph count of Hapsburg; his 
character, 330.— he invests his son Albert 
with the duchy of Austria, «6ui«-etate of 
the empire after the death of Rodolph, 
131.— reigns of the emperors of the house 
of Luxembourg, Henry VU. and Charles 
IV., 833.— Golden Bull of Charles IV., 
tMd.-rdeposition of Wenceslaus, 334.— 
accession of the house of Austria, tMd.— 
reign of Albert II., 335.^-of Frederic HI., 
ibid, — progress of free imperial cities, 
336.— their leagues, ^8.— provincial states 
of the empire, «(id.— alienation of the im- 
perial domain, 339.— accession of Maxi- 
milian, and the diet of Worms, t'frtd.— 
establishment of public peace, ibid.-' 
institution and funetions of tbe imperial 
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cbamber, 34l.^e<ubH9litDeiii o( eireles, 
343. — of the aulic council, ibid. — ilmiU of 
Ibe empire^ S44.~aeco«nt of the oonsUlu- 
tion of Bohemia, tMd.^of (he kingdom of 
Hungary, 147.— of Switzerland and iu 
confederacy,349— 353.— emperors of Ger- 
many anciently confirmed the election of 
popes, 4«i. — their election afterwards 
claimed to be confirmed by the popes, 
415.— independence of the empire estab- 
lisbed at the diet of Frankfort, 44e« 

Ghent, state of, in the fourteenth century, 
ii. 243.-^itis population, ibid, note 4. 

Ghibelins, (faction of) origin of, i. 334.— 
formed to support the imperial claims 
against the popes, t8i.*^nrationof this 
faction, 113. f»oto.— their decline^ I9f.— 
and temporary rerival, 901. 

Giano della Bella, change effscted by, in the 
forenunent of Florence, i. 319. 3ii* 

OtOYanni di.Vicenaa^ebaraeter and fate«f, i* 

197. 

Glass windvwtf when first used, li. 3«0. 36T 

Godfirey of Boulogne^ king of Jerusalem, no- 
tice of, i. 36. and note 1* 

Gold passed chiefly by weight in the flrstages 
of the French monarehy, i. ii3. 

Golden Bull, aooovnt of the enadmenta of, 

i. 383. 334. 

Ckrthie architeetvre^ orlgio of,H. 37f.lind 
noUi, 

Grand serjeantry, tenure bry, explained, 1. 97 
fiola3. 

Gratian's Decretum, aooount of, i. 416. 

Greece^ state of literature in, ddrlng thefi^ 
teenth century, ii. 848—850. 

Greek language, unknown in the west of Eu- 
rope!, during the dark ages, with a few ex- 
ceptions, ii. 346. — its study retifed in the 
fourteenth century, 847. 

Greek provinces of southern Italy, stale of, 
in the ninth and! tenth centufies, i. 16S. 

Greek empire^ state of, at the rise of Moham- 
medanism, i. 858.— its revival in the 
seventh century, 363.— crusades in its be- 
half^ against the Turks, 364.— progress of 
the Greeks, ^Md.— conquest of Constanti- 
nople by the Latins, 865.— partition of the 
Greek empire, 866.— the Greeks recover 
Constantinople, 367.— declining state of 
tho Greek empire, «'M(^.— danger of Con- 
stantinople from the Turks,- 869.— its fall, 
370.— alarm excited by it in Europe, 37 1 

GrOgory of Tours, (St.) pious falsehoods o^, 
ii. 233. and note t. 

Gregory I., (pope) rttanouvres of, to gain 
power, i. 388.— established the appellant 
jufisdietion of the see of Rome, ibid, and 
note 3. 

Gregory YIL, (Hildebrand) pope, differences 
of, with' the emperor Henry IV., i. 403.— 
excomnittnlcAtei Md deposes him/ 323 



404<— his hnmilialing treatment of the em- 
peror, 405.— driven from Rome by Henry 
IV., 406.— and dies in exile, tdid.— bis ge- 
neral conduct considered, 409. 

Gregory XII., (pope) contested election erf, i. 
445.— deposed at the council of Pisa, ibid. 

Guardianship in chivalry, nature of, i. 94. 
95. 

Guelfs, faction of, origin of the name, i. 324. 
—support of the claims of the papal see, 
181.— See Ghibelins. 

Guesclin, (Bertrand du) character o^ i. 44. 

Guienne, insurifction in, i. 59.— its cause, 
ibid, note 3. 

Guilds or fraternities, under the Anglo-Nor- 
man government, account of, ii. 72. and 
fioto4. 

Guiscard, (Robert) conquest of, in ttaly, i. 
166. 

Guiscard,(Roger) conquers Sicily, i. 16T.— is 
created by Pope Innocent II. king of Sicily, 
ibid. 

Gunpowder, when and by whom invented,!. 
353. 254. and note i. 
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fians68tie union, origin of, i. ^38. ii. 24T.— 
its progress, ibid, 

Hapsburg, emperol's of the house of ;— Ro- 
dolph, i. 330.— his successors, 331 .^Albert 
II., 385.— Frederic III., ibid. 

Hastings, (lord) a pensioner of Frahce, i.62. 
and note 3; 

Halrkwood, (Sit J6hn) an English military 
adventtrrer, account of, f. 248.— military 
tactics improved by him, 249. 

Haxey, (ThomaS) prosecuted by Ricbard n. 
for proposing an obnoxious bill in parlia- 
ment, ii. iio.^and condemned for high 
treason, ill.— hid life why spared, 'ibid, 
and note 2.— his judgment afterwards Re- 
versed, ^dd. note 3. 

Henry II. elected emperor df Germany, i. 
164. 320. 

Henry III., (emperor of Germany) power of, 
i. 320. 

Henry IV., (emperor of Germany) unfor- 
tunate reign of,l. 321 .—differences of, with 
pope Gregory VH., 403.— he is excommu- 
nicated and deposed, 322. 404.— his deep 
humiliation, 405.— drives the pope into 
exile, 406. 

Henry V., (erape^of of Gehn«(ny) reign of,i. 
323.— compromises the cpiestion of eccle- 
siastical intestitured with Calixtus, 406. 

Henry tll.y (erafporor of Germany) reign of, 
i. 833. 

Henry I., (king of Erigland) laws of, not com- 
piled tiW the reign of Stephen, ii. 48. 

Honpyffi.,(kin9 0^ Eogland) State of the 
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eonflUtutioD during his feign, ii. 8ff-4i.— 
impnidentlf aeeepts the throne of Sielly for 
hii wn Edmund, 4S.--«ubMqiieiit misery 
of his kingdom, 43.-4he rdyal prerogative 
limited daring his reign, tW<l.^he com- 
mons first ssmmened to parliament in his 
reign, 75— T#. 

Henry, (dttke of Hereford) quarrel of, irtth 
the duke of Norfolk, ii. ii 3.— banished for 
ten years, ll4.-^epoSes Riehard H., 115. 
—and asc«nds the throne of Bnaland by 
thotitieof 

B«nry iV.,«. ii5.-«laitBS the throne by right 
of conquest, «*«.— reflections on his eon- 
aiict, ibid, ei se^.— memorable petition of 
the hoQSe of commons to him, 144.— his 
i^y, ««el.— his expenditnre contronled 
by Ae house of conunons, i2f— 136. 

Henry V., character of, at his accession to the 
English throhe,il. t-W.-lntades France, i. 
51.— galnsthe battle of Atlncoort, ibid, and 
kote «.— his fimher progress, Sal.— treaty 
•TTrvyes, iMi. 

Hfenry VI., accession of, Ifr the Bngliih throne, 
i.5l.-HMrtrses of the siiceess of the English, 
IN4.— dlSAstrons erents of his reign, ii. 
l90.--his mental derangement, i9«.>-duke 
wyorkm«deprotect<*,4Wd.-deposed,2oi. 

Henry the LiSn, (dttke of S«<ony) fall of, i. 

H«ttry,e<NifitdfTraslamiir0,(kingofCtfsttle) 
rdgn of^ 1. 3t4. 

Henry IV.^ (king of GastHe) reign of, i. 3S6. 

Heptarchy, (Saion) notice of, it. it. 

fieraidie dcrices^ origin of, i. t«i, and 

Hares y, statttiengiUnft, la theflfiiiof Richard 
U^ not passed by ibo booae of commons 
ii. 121. 

HotiotsoltheAttglo-9axonij*q<fit«l«ntwith 
the fendAl reliefs, ii. 93^ 

Hierarchy, papal eneroaebteenti on, 1. 8«. 

HU^^r (bishop of Aries) deposed by pope 
1^, i. an. «to<s f « 

Hildebrafid, archdettcon of Rome, character 
of, i. 4«f.— elected pope, <«d.— See Gre- 
gory VII, 

H«mage, cetemony of, i. gr.-diBterence be- 
tween homage per paragium and liege ho- 
mage, ««. note 1.— and between Wege ho- 
mage and simple homage, 68'. 

Homme de pooste, synonymous to tilleih', i. 
106. andnoleS. 

fiouse of Commons, when constrtntcd a se- 
l^araie house, if. «2.—knights of the shire, 
when first chosen for, M— 6<j.— and by 
whom, tffr-ffsr.^btf fgesses, when summon- 
ed, 75— sof.— how elected, i 38.— causes of 
their behig sttramoned, M.— proper busi- 
ness of the house, 83.— petition for redress 
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sition of Edward II., 85.— establish several 
rights during the reign of Edward III., 86. 
—remonstrate against lerying money with- 
out consent, 86-90.-their consent ne- 
cessary in legislation, 90.-thetr advice 
required in matters of war and peace, 94. 
—their right to inquire into public abuses, 
95.— great increase of their power, during 
the minority of Richard II., 98.-account 
of their remonstrances, 9»— ie3.*.reflec- 
tions on their assumption of power during 
his reign, t03.— request the king to ap- 
point a commission of refdrm ; -remarks 
on this proceeding, 105— loy.— claim the 
right of granthig and appropriating sup- 
plies, 1 19.— attempt tomake supply depend 
on redressof grievances, <6«.— li^isIaUve 
rights of this hoQse established^ iM.— re- 
sist infringementsof that right, 121. i».— 
begin to concern themselves with petitions 
to the lords or to the CMmcil in the reign 
of Henry V., 133«— interfere with the royal 
expendUnre^ is4.-*co]is«lted on all public 
aflairs, 127.— impeach the king's ministers, 
for malfeasance, 128.— establish the pri- 
vilege of parliament, 1 30.— and the right 
of determining contested elections, 136.— 
fluctuations in the number of its members, 

House of Lords, constituent members of ;— 
spiritual peers, ii. 58.— laypeers, earls and 
barons, 60.— when formed into a separate 
house, 82.— their consent necessary in le- 
gislation, 90.— their advice required in 
questions of war and peace, 94.— claimed 
a ^egative voice in questions of peace, 
i6id.— declared that no money can be le- 
vied without the consent of pariiament. 

117. 

House8,(English) chiefly built with timber,ii. 
264.— when built with bricks, 265.— mean- 
ness of the ordinary mansion-houses, tW. 
—how built in France and Italy, 266. 

Home, (Mr.)mi8Ukes of, concerning the En- 
glish constttoaon, corrected, ii. 170. and 
no^ 3. 171. 

Hundreds, division of, ii. 9.— whether they 
comprised free families rather than free 
proprietors, ibid. 

Hungarians^ ravages of, in France and Ger- 
many, i. 13, 

Hungary, sketch ol the-hlstory of, 1. 347.— 
reigns of Sigtsmmid, tMd.^^f Uktdislaus, 
<Wrf.-*of Ladlslaws, and the regeney of 
Banniadef ^ 848.— of Matthias GorviMis, 
ibid, 

HungerfCrd, (Sir Thomas), speaker of the 

house of commons, ii. 98. 
Hunniades, (hshnj regent of Hungary, ac- 



..^»o«.w.cuui«c,oo.— peuironiorrearess Hunniades, (/ohn) regent of Hungary, ac 
Of grievances in the reign of Edward Il.yf count of, i. m. n^le i.-and of his admi 
84.-their a9$em pretended, to the depo-f matraCioB, <Nel.^^ doatbr iM* 
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Host, (Jean) remarks on the vioUtion of bis 

safe eonducl, i. 450. note 2. 
Hussite war in Bohemia, account ot, i. 345. 
Hussites of Bohemia, tenets of, ii. 292. and 

fio/e2. 



Ignorance pretalent in Europe, in conse- 
quence of the disuse of La^i>9 ■*- ^''* ^^^' 

Imilda de* Lamliertazzi, melancholy fate of, 
i. 196. 

Immunities claimed by the clergy, i. 429.— 
attempts to repress them in England, 430 
—less vigorous in France, 432. 

Imperial chamber, origin, powers and Juris- 
diction of, i. 341. 

Impeachment, (pariiamenUry) first instance 
of, in Urd UUmer, ii. I05.-of the eari of 
Suffolk, idid.— of ministers, when fully 
established, 12$. 129. 

Imperial cities of Germany, origin and pro- 
gress of, i. 8I«.— account of the leagues 
formed by them, 388. 

Imperial domain, alienation of, i. 339. 

Incidents ( feudal ). See Aids, Escheats, 
Fines, Marriages, Reliefs, Wardships. 

Innocent IH., (pope) character of, i. 179.— 
conquers the ecclesiastical state, 180.— the 
league of Tuscany formed to support the 
claims of the sec of Rome, 181.— success of, 
411.— his extraordinary pretensions, 412. 
sometimes exerted his influence beneti- 
cially, 413.— instances of his tyranny, 4i4 
etteq. 

Insurance, (marine) why permitted, li. 258 

note. 

Interdicts,(papal)origin and effects of, i.395. 

Interest of money, high rates of, ii. 256. 

Investitures, different kinds of, i. 88.— na- 
ture of ecclesiastical investitures, 40i.— 
Contests respecting such investitures, be- 
tween the popes and emi>erors of Germany, 
404— 406.— these I disputes compromised 
by the concordate of Calixtus, 406.— simi- 
lar termination of these disputes in En- 
gland, 40T. 

Isiddre,fal8edecreUlsor, i.39i. 392. and 

notes, 
lUly, northern part of, invaded by the Lom- 
bards, i. 5.— history of Italy from the ex- 
tinction of Uie Cartovlngian emperors to 
the Invasion of Naples by Charles VHI., 
161.— state of ttiat country after tiie death 
of Charles the Fat, at the close of the ninth 
century and tiie former part of the tenth, 
tWd.— coronation of Olho the Great, 162.— 
internal stale of Rome, 1 63.— Henry II. and 
Ardoin, 164.— election of Conrad II., 165.— 
Greek provinces of southern Italy, idid.— 
settiement of the Normans at Aversa, 166 



—conquests of Robert Goiscard, t66.- 
pal investitures of Naples, 167.— progress 
of the Lombard cities, t«d.— their acquisi- 
tions of territory, 1 70.— their mutual ani- 
mosities, 171.— sovereignty of the empe- 
rors, 172.— Frederic Barbarossa, tWd.— 
dietof Roncaglia, 173.— capture and des- 
truction of Milan, 1 74.— league of Lon»- 
bardy against Frederic, i75.— batUc of 
Legnano, 176.— peace of Constance, ibid, 
—affairs of Sicily, 178.— Innocent IH., ibid, 
—bequest of the countess Matilda, 179. — 
ecclesiastical state reduced i>y Innocent 
III., 180.— league of Tuscany, i8i.— fac- 
tions of tiie Guelfs and Ghibelins, tdtd.— 
reign of Otiio IV., 182.— of Frederic H., 
183.— his wars with the Lombards, 185. — 
arrangement of the Lombard cities, ibid, 
—council of Lyons, 1 88.— accession of 
Conrad IV., iWd.— causes of tiie success 
of the Lombard cities, tWd.— their inter- 
nal governments, 1 91. —and dissensions, 
193.— notice of Giovanni di Vicenza,t97, — 
state of Italy after the extinction of the 
house of Swabia, 198. — conquest of 
Naples by Charles count of Anjou, 199.— 
decline of the Gbibelin party, «Md.— the 
Lombard cities become severally subject 
to princes or usurpers, 200. 201.— the kings 
of Naples aim at the command of Italy, 
202.— relations of the empire with Italy, 
203.— cession of Romagna to the popes, 
204.— internal sute of Rome, 205—208.— 
state of the citiesof Tuscany, especially of 
Florence, 209— 224.— and of Pisa, 225.— 
state of Genoa, 227.— and of Venice, 227— 
242.— state of Lombatdy at the beginning 
of the flfteentii century, 242.— wars of 
Milan and Venice, 243.— change in the 
military system of Italy, 244.— mercenary 
soldiers and military adventurers em- 
ployed, 245—249.— school of Italian ge- 
nerals, 250,— defensive arms of the Italian 
armies in the fifteenth century, 251-253, 
—change in the military system of Europe 
by tlie invention of gunpowder, 253.— 
rivalry of Sforza and Braccio, 255.— affairs 
of Naples, 256.— rebellion of Sicily against 
Charles of Anjou, tWd.— Robert king of 
Naples, 258.— disputed succession to the 
throne, and the civil wars inconsequence, 
259. ei M9*— slate of Italy in the latter 
part of the fifteenth century, 265.— rise of 
the family of Medici, 267.— Lorenzo de* 
Medici, 270.— pretensions of France upon 
Naples, J171. — decline of the papal in- 
fluence in Italy, 457— 459.— increase of do- 
mestic expenditure, during the fourteenUi 
century, ii.259.— state of domestic manners 
during tito same period, 261. —state of agri- 
culture, 27 5.— and gardening,276.— stale of 
Italian literature, 331— 339. 
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J«C4iii«irie,(or peasantry) insarrecUon or,i.40. 
JAQixaries, account of the institation of, 

i. 371. 
Jerusalem, kingdom of, military force of, i. 
26.— subverted by Saladim, 27.— singular 
custom there, relative to the marriage of 
vassals, 95. 
Jews, exactions from, by the kings of France, 
i. 115. — their usury, 116. — ordinance 
against them, 123.— expelled from France, 
116.— persecutions of them^ in the dark 
ages, ii, 232. and note 2.; 257.— account of 
their money dealings, 256.— causes of 
their decline, 257. 
Joanna, (queen of Naples) suspected of mur- 
dering her husband Andrew, i. 250.— her 
unhappy reign, iMrf.— deposed and put to 
d^th,260. 
Joanna II., (queen of Naples)!. 261.— adopto 
Alfonso of Aragon for her successor, 262. 
^-revokes the adoption in favour of Louis 
of Ai^ou, ibid,— her death, 263. 
John, (king of England) loses Normandy, i 
18.— his exactions and tyranny, ii. 37. and 
not€,—ihe great charter of liberties ex- 
torted firom him, tfttd.— abstract of its 
provisions, 38. 
John, (king of France) character of, i. 36.— 

concludes the treaty of Calais, 4i. 
John II., (king of Castile) reign of, i. 285. 
John of Luxembourg, cruelty of, i. 58. and 

note 2. 
John of Procida successfully plotsthe rebel- 
lion of SicHy from Charles of Anjou, i. 257. 
John Vm., (pope) insolent conduct' of to 
Charles the Fat, king of France, i. 396.- 
pretends a right of chusing the emperor,397. 
Jubilee, when first celebrated at Rome, i 
434.— its origin and nature, ibid, noie i. 
Judges, answers of to certain questions pro- 
posed by Richard II., ii. 108.— punished 
for the same by parliament, tHd.— their 
answers prononn6ed to be just and. legal 
by a subsequent parliament, 112. 
Judicial polity of France, successive changes 
of, i. 134.— original scheme of jurisdiction 
in the time of Charlemagne, iMd.— this 
supplanted by the feudal territorial juris- 
diction, 1S5.— its divisions, 136.— its admi- 
nastrationj 137.— trial by combat, ibid,-^ 
establishments of St.* Louis, i89.— royal 
tribunals, and progress of their jurisdic- 
tion, 140.— royal council or courtof peers, 
141.— parliament of Paris, 142—145. 
^Jurisdiction (ecclesiastical) progress of, i. 
379.— arbitrative, iMf.— coercive over the 
clergy in civil matters, 380.— and also in 
criminal suits, «Md.— its rapid progress 
in the twelfth century, 427.— restrained in 



the fourteenth, 455.— account of some par- 
ticular territorial jurisdictionBinEngland. 
ii.55.iiore2. 

Jury, origin and progress of trial by, among 
the Anglo-Saxons, ii. 12—14. 

Jurisfirma. See Firma de derecho. 

Justice (administration of) in Castile, i. 299. 
—frequently violated by some of the 
kings, 300. 

, (in England) venal, under the Nor- 
man kings, ii. 33.— prohibited to be sold 
by Magna Charta, 38. 

Justices of assize, when instituted, ii. 45.— 
their functions, ibid. 

Justiciary of Aragon, office of, when in- 
stituted, i. 809.— his power, 309— 3i 8.— 
duration of his office, 3i 3.— responsibility 
of this magistrate, ibid, 

Justinian's institutes and pandects, univer- 
sally studied, ii. si 1— 313. 
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Karisraians invade Asia, i. 367. 

Khalifs of Damascus, account of, i. 359.— of 

Bagdad, ibid, et $eq. 
Kings of Aragon, power of, limited, i. 807 
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King's court in England, jurisdiction and 
powers of, ii. 44.— what ofiences cogni- 
zable there, 55. note 2. 

Kings of France, anciently elected, i. 119.— 
their revenues, 114—117.— their limited 
power, 76.— especially in legislation, 122. 
—gradual increase of their power, 76.— 
legislative assemblies held by them, 1 18.— 
royal council at the kings of the third 
race, 121.— cours pl^nidres held by them, 
•Md.— subsequent increase of the legis- 
lative power of the crown, 123 — states- 
general convoked by various kings, 125— 
133.— royal tribunals established by tfaem 
140.— progress of the|;n> iMd.— augmenta- 
tion of their domains, 146. 

Knighthood, privileges of, ii. 306. 

Knights bannereto and knights bachelors, 
ii. sor. 

Knigbto, when summoned to parliament, 
ii. 65.-7-whether elected by freeholders in 
general, 66—69. 

Knights of shires, by whom chosen for par- 
liament, ii. 137.— amount of their wages, 
and how paid, i4o. 

Knight's fees, division of lands into, invent- 
ed by William the Conqueror, i. 89. note 2. 
—their value, tftid. 

Knights Templars, institution of the order 
of, i. 27.— their pride and avarice, ibid.— 
the kingdom of Aragon bequeathed to 
them, 279. 

24 
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1«tbooren, hired, when flnt mentioned in 
the English 8tatate4>ook, ii. 186.— their 
wages regulated, ifri(l.~were sometimes 
impressed into the royal senrice, 165.— 
better paid in England in the fourteenth 
centory than now, 280. 

Xancaster, (honseof) progress of the English 
eonstitntion under, ii. iiT. etseq. 

Lancastrians, ciTil wars of, with the York* 
isto,ii.30i. 

Lances, mode of reckoning caralry by, i. 
245. note 4. 

Lands, possession of constituted nobility in 
the empire of the Franks, i. 79.— inalien- 
able under the feudal system, without the 
lord's consent, 9i.— partition of, in Gaul, 



Legislation, right of, in the Norman kings 
ofEngland,ii. 35. 

Legislative assemblies, original, in France, 
i. 118.— held by Charlemagne, iMd.— mode 
of proceeding at them, U9.— royal coon- 
cil of the kings of the third race, I2i.— 
occasional assemblies held by the barons, 
I'Md.— states-general conToked by Philip 
the Fair, 125.— states-general of 1355 and 
1356, I27w— states-general under Charles 
Vn., 131.— proTincial states, 132.— states- 
general of Tours, 133. 

Legislatire authority in France, substitates 
for,i. 123.— of the crown, increase of, 123. 

Leon, (kingdom of) when founded, i. 275.— 
finally united with that of Castile, 280. 

Liberi bomineB, whether different from 
thaini, ii. 6. note 3. 



in Germany, etc., 72. et m^.— descent of Liberties of England purchased by money, 
lands in England during the Anglo-Saxon! rather than with the blood of our fore- 
and Anglo-Norman kings, ii. 47. fathers, ii. 175. 



Lands. See Alodial, Salic, and Fiscal, Be- 
' neflces. Alienation. 
-Landwefar, or insurrectional militia, anti- 
quity of, i. 154. note 2< 
^Languedoc, affairs of, in the twelfth century, 
i. 18.— devastated by the crusade against 
the Albigeois, 1«, 
l4ion, circumstances attending the charter 

of, i. 149. 
Latimer, (lord) the first person impeached 

by parliament, ii. 105. 
Latin language, the parent of French, Spa- 
nish, «nd Italian, ii. 211.— its extent, ibid. 
212. note 1.— its ancient pronunciation, 
1212.— corrupted by the populace, 2i3.- 
and the provincials, 214.— its pronuncia- 
tion no longer regulated by quantity, 216 
—change of Latin into Romance, 218.— 
its corruption in Italy, 219.— ignorance 
consequent on its disuse, 2i»— 221 
Latins, conquests of, in Syria, i. 25.— 
decline of the Latin principalities in the 
East, 26. 
Laura, the mistress of Petrarch, account of, 

ii. 337. and note 2. 
Law boolcs, (feudal) account of, i. 97. 
Laws, distinctions of, in France and Italy* 
i. 74.— of the Anglo-Norman kings, ii. 35. 
—character and defects of the. English 
Jaws, 48^50.— See Feudal, Ripuarian, and 
Salic Uw, 
Leagae of the pubttc weal formed in France, 
i. 60.— of Lombardy, 175.— of Tuscany, 
181^— quadruple league of 1455, 264.— < 
the free imperial cities of Germany, 388, 
Learning. See Literature. 
Legates, (papal) authority of, i. 4tO«— their 

insolence, ibid. 
Legislation, (general) first measuret of, in 
France, i. 123, 



Liberty of speech claimed by the hoase of 

commons, ii. 131. 
Libraries, account of the principal, in the 
fourteenth and fifteenth centuries, ii. 344. 
and notet. 
Linen paper, when and where invented, ii. 

343. and note 3. 
Literature, causes of the decline of, in the 
latter period of the Roman empire, ii. 207. 
—neglect of heathen literature by the 
Christian church, 209.— the spread of su- 
perstition,'2io. — inroads of the barbarous 
nations, 21 1 . — corruption of the Latin lan- 
guage, t^Mi.— ignorance consequent on the 
disuse of Latin, 219.— want of eminent U- 
terary men, 222.— literature preserved by 
religion, f5i(i.— influence of literature in 
the improvement of society considered, 
309.— civil law, 310.— public schools and 
universities, 314.— scholastic fthilosophy. 
318 — cultivation of the new"* languages, 
324.— poetical character of the trouba- 
dours, 325.— northern French poetry and 
prose, 326.— Norman romances and tales, 
328.— Spanish language and literature, 
330.— Italian literature, 33i.— English lite- 
rature, 339.— revival of ancient learning, 
342.— «tate of learning in Greece, 348.— 
literature not much improved beyond 
Italy, 350.— promoted by the invention of 
printing, iii.et seq. 
Liveries, anciently given to the retainers of 

noble families, ii. 178. and note 3. 
Lollards, tenets and practices of, ii. 29i. 293. 
Lombards, invade Italy, i. 5.— reduce the 
exarchate of Rav^na,fMd.^-are defeated 
by Pepm king of France, 6.— their king- 
dom conquered by Charlemagne, ibid. 
Lombard bankers, account of, ii. !257. 
Lombard cities, progress of, towards repub- 
lics, i. 167.— their acquisHtons of terri- 
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tory, 170.— their mtttual animosities, 17I. 

— recognized the nominal sovereignty of 

the emperors of Germany, 172.— the leagae 
of Lombardy formed, 175.— the confe- 
derated cities defeat the emperor Frederic 
Barbarossa, 176.— secure their liberties by 
the peace of Constance, t6id.— arrange- 
ment of the Lombard cities, according to 

-the factions they supported, r85.— causes 
of their success, 188.— their population, 
189.— mode of warfare which then ob- 
tained, 190. — their internal government, 
191.— and dissensions, 193.— Lombard ci- 
ties become severally subject to princes 
o^ usurpers, 200.— state of Lombardy in 
the middle of the fourteenth century, 202. 
— and at the beginning of the fifteenth 
century, 242. 
Xongchamp, (William) bishop of Ely, ba- 
nished fron»£ngland by the barons, ii. 37. 
X.ondon, state of, before the Norman con- 
quest, ii. 73.— power and opulence of its 
citizens subsequent to that event, 74.— 
conjectures respecting its population in 
the fourteenth century, ibid, note 6. 

JLord and vassal, mutual duties of, i. 86.— 
consent of the lord necessary to enable a 
vassal to alienate lands, 9i. 

Xords. See House of Lords. 

JLothaire, elected emperor of Germany, i 
323.— excommunicated by Pope Nicho- 
las L, 393.— absolved by Adrian IL, ibid. 

Louis of Bavaria, (emperor of Germany) 
contest of, with the popes, i. 438. 

Louis the Debonair, ascends the throne of 
France, i. 9.— his misfortunes and errors, 
io.— partitions the empire among his 
sons, 11. 

Louis IV., (king of France) reproved for his 

■ ignorance, ii. 2i0. note 2. 

Louis YI., reign of, i. 16. 

Louis YIL, reign of, i. 17. 

Louis YIIL, conquers Poitou, i. 18.— takes 
the cross against the Albigeois, 1 9.— Ordi- 
nance of, against the Jews, 123. 

Louis IX., (St.) reign of, i. 20.— review of 
his character ; its excellencies, ibid. — de- 
fects, 22.— superstition and intolerance, 
t5id.— his crusades against the Turks, 28< 
—his death, i&id.— account of his Establish- 
ments, 139.— provisions of his pragmatic 
sanction, 424. 

Louis X., short reign of, i. 3i.— slate of 
France at his death, iUd. 

Louis XI., character of, i. 60.— crushes the 
less powerful vassals, 6i.-7avoids. a war 
with England, 62.— claims the succession 
of Burgundy, 63.— his conduct on this oc- 
casion, 66.— sickness and w.celcb^d death, 
67.— instances of his superstition, ibid. 
and note 3. 



Louis (duke of Ai^oh) 4nvadet Naples, L 
260. 

Lower classes, improvements io the condi- 
tion of, ii. 283. 

Luxemburg, emperors of the house of; Hen- 
ry VII., i. 333.— Charles IV., i6id.— Wen- 
ceslaus, 334. 

Lyons, council of, depose the emperor Fre- 
deric II., i. 188.— consequences of that 
council, 326. 



M 

Madox (Mr.) theory of, on the nature of ba- 
ronies, ii. 62.— observations thereon, ibid. 

Magna Charta, notice of the provisions of, ii. 
38.— confirmed by various sovereigns, 40. 

Mahomet II., captures Constantinople, i. 370. 

Maintenance of suits, ii. 178. 

Mandats, (papal) nature of, i. 423. 

Manorial jurisdiction, extent and powers of, 
ii. 55. note 2. 

Manichees, tenets of, ii. 285.— their tenets 
held by the AU)igenses,286.287.and^te<. 

Manifestation, nature of the process of, in 
the law of Aragon, i. 3ii. and note 3. 

Manners (domestic) of Italy in the fbiir-^ 
teenth century, ii. 259— 26 1.— France and 
Germany, 261 .—resemblance between chi- 
valrous and oriental manners, 302. 

Manufactures, state of, in the middle ages, 
ii. 238.— of Flanders, 242.— of England, 
244.— K>f the northern provinces of France, 
246.— of Germany, i6t<l.— of Italy, 249. 2S0. 

Manumission 6f serfs or slaves, progress 
of, i. 109.— and of villeins in England, ii. 

189. 

Manuscripts, transcription of, in the fif- 
teenth century, promoted the revival of 
literature, ii, 345.— industry of Petrarch, 
Poggio, and others in finding and copying 
them, ibid. 346. 

Marc, (St.) observations on the Italian his- 
tory of, i. i6i.nole. 

Margaret, (queen of Henry VI.) violept con- 
duct of, ii. 199.201. 

Mariner's compass, when and by whom in- 
vented, ii. 252. and note 2. 

Maritime laws, during the middle ages, ac- 
count of, ii. 253—255. 

Marriage, custom relative to, in the feudal 
system, i. 95.— prohibited to the clergy, 
398.— but continued, especially in Eng- 
land, in defiance 6f the papal prohibi- 
tions, 399.— account of the papal dispen- 
sation of marriage, 420. — within what 
degrees prohibited, ibid. 

])Iarsbal. See Earl Marshal. 

Martel, (Charles) mayor of the palace, de- 
feats the Saracens, i. 4. 

Martin v., (pope) dissolves the council of 
Constance, i. 448. 
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Mary, (the Tirgiii) iopentUioaf derotiont 
to, U. 330. and Hole. 

Mary of Bwgttndy, territories of, elaimed 
by Louif XI., i. «s.— his eoDduet towards 
ber, M.— marries Maxiiiiiliaii of Aostria, 
aid. 

Matthias Gonrinas* (king of Hungary) reign 
of, i. S4S. 

Matilda, (eonntess) beqnest of, to the see of 
Rome, i. 1T9. 

Maximilian, (emperor of Germany) reign of, 
i. 339— S43. 

Mayors of the palaee of the French kings, 
their power, i. 4. 78. 

Medici family, rise of, i. M7.— Cosmo de' 
Medici, the first citisen of Florence, 368. 
—his administration, Hhd. 360.— gOTem 
ment of Lorenxo de* Medici, 379.— his 
character, iMd.— «nd government, ibid. 

Ifediterranean, origin of English trade with, 
ii. 348. and note 6.— nature of the inter- 
course between the Mediterranean traders 
and England, 340.— account of the prin- 
cipal trading towns on the Mediterranean, 
ibid, 750. 

Members of parliament, wages of, and how 
paid, ii. 1 40.— numbers of, irregular, 143. 
See also Election, Pririlege of Pariia- 



Mendicant orders, origin and progress of, i 
418.— a ehief support of the papal supre- 
macy, iff. 

Mercenary troops, when first employed, i 
1S4.— employed both in the French and 
English armies, 1S8.— their wages, ibid, 
note 3.— employed by the Venetians, 344. 
—and other states of Italy, 345.— account 
•f the '' eompanies of adventure," formed 
by them, 347.— Italian mercenary troops 
formed in the fourteenth eenkury, 350.— 
employed by the republics of Florence and 
Venice, 3Si. 

Merchants, encourag%ment8 given to, by 
Edward IH., ii. 34S.— instances of their 
opulence, 347. 

Merovingian dynasty, successions of, i. 3.— 
their degeneracy, 4.— deposed by the 
mayors of the palace, 5. 

Middle ages, the term defined, ii. 307. 

Milan, civil fends in, i.30i.— finally subdued 
by the Visconti, <Md.— erected into a 
duchy, 303.— war9 of the dukes of Milan 
with the republic of Venice, 343.— is con- 
quered by Francesco Sforsa, 356. 

Milanese, refused to acknowledge bishops 
whom they disliked, i. 160. and note i.— 
their city besieged and captured by Fre- 
deric Barbarossa, 173.— who' violates the 
capitulation be bad given them, ibid.— 
they renew the war, are defeated, and 
their city destroyed, 174. 



Military orders, when instituted, i. 379.— 
account of those instituted in Spain, ibid. 

Military service, limitations of, under the 
feudal system, i. 80.— who were excused 
from it, iMd.— rates of pecuniary com- 
pensation established for default of at- 
tendance, tKd.— military service of feudal 
tenants commuted for money, 153.— con- 
nexion of military services with kniglu 
hood, ii. 307. 

Ministers of the kings of England impeached 
by parliament, ii. 138. 

Miracles (pretended) of the church of Rome, 
ii. 338.— mischiefs arising from, ibidf 

Missi regii, functions of, i. 135. and note s. 

Mocenigo, (doge of Venice) dying advice of, 
to his countrymen, i. 348. 

Moguls of Timur, incursions of, i. 368. 

Mobammed, first appearance of, i. 354. — 
causes of his success, 355.— principles of 
the religion taught by him, 356w— eon- 
quests of his followers, 357. 

Monarchy, (French) how far andently elec- 
tive, i. 110. 

Monasteries, mischiefs of, U. 33i.— igno- 
rance and Jollity their usual characte- 
ristics, 344. note 5. 

Money, pririlege of coining, enjoyed by the 
French vassals, i. 1 13.— little money coined 
except for small payments, ibid, note.— 
regulations of various kings eoncemuig 
the exercise of this privilege, ii8.— the 
right of debasing money, elaimed by Phi- 
lip the Fair, ibid, and note 4.— debasing of 
money, a source of the revenue of tke 
kinp of France, 116. 

Money, levying of, in England, prohibiled 
without the consent of parliament, ii. 117. 
118.— changes in the value of, 376—380. 

Money-bills, power of originating, vested in 
the house of commons, ii. 131 — 133. 

Monks, not distinguished for their charity, 
in the dark ages, ii. 330. note.— their vices, 
331.— immorality of the monkish histo- 
rians, 333. note 1. 

Montfort, (Simon de) character of, i. 19. 

Moors of Spain, gradually lose their eon- 
quests in that country, i. 375. 377. 380.— 
their expulsion, why long delayed, 380. 
Morals, degraded state of in the dark ages, 
ii. 334. 335.— improved state of the moral 
character of Europe, towards the close of 
that period, 383.— the morals of chivalry 
not always the most pure, 309. 
Mortmain, alienations of land in, restrained, 

i. 483. 
Muratori, observations on the historical 

works of, i. i6i. note. 
Murder, commuted for pecuniary conside- 
ration in the feudal system, i. 73.— when 
made capital, 74. note i.— antiquity of 
compositions for murder, 114. note t. 
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N«presy fnvestitare of the kingdom of, con- 
ferred by the popes, i. i67.--€onquered 
by Charles of Anjou, 199.— disputed smv 
cession to the throne, on the death of 
Charles II., 258.— murder of Andrew king 
of Naples, 259.— reign of Joanna, ibid.— 
Naples invaded by Louis dukeofAnjou, 
260.— reign of Ladislaus, ibid. — of 
Joanna II., 261.— she adopto Alfonso of 
Aragon for her heir, 262.— revokes the ap- 
pointment, and adopts Louis of Anjou, 
«Mi.— Alfonso of Aragon, king of Naples, 
26).— he is succeeded by his son Ferdi- 
nand, 265.— pretensions of Charles VIII 
upon the kingdom of Naples, 271—273. 

Navarre, (kingdom oQwhen founded, 1.275 

New Forest, devastated by William the Con- 
queror, ii. 27. 

Nicolas n., (pope) decree of, respecting the 
election of pontiiTs, i. 402. 

Nobility, (Aragonese) privileges of, i. 806. 

Nobility, origin of, in France, i. 78.— was 
founded on the possession of land or civil 
employment, 79.— different classes of, loi. 
iptheir privileges, 102. ii2. ei ieq.—how 
communicated, 102.— letters of nobility 
when first granted, 104.— different orders 

^ of, t'Mi.— pride and luxury of the French 
nobility, 40. note 2. 

(Castilian) confederacies of, for ob- 
taining redress of grievances, L SOi. 

-(English) influence of, from the 
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raised by Joan of jIec, S5.— her. cmal 

death, 56. 
Orieans, duke of, murdered by the duke .of 

Burgundy, i. 48.— civil wars between the 

two factions, 49. 
Otho the Great elected emperor, 1. 162. Si 9. 

IV., reign of, i. 1 82. 326. 

Ottoman dynasty, account of, i. 368. 
Oxford University, account of, ii. 316. 



state of manners, ii. 177.— patronized 
robbers, 179. 

(German) state of, in the thirteenth 

century, i. 329. 330. 

Norfolk, (Ifowbray,^ duke of) quarrel of, 
with the duke of Hereford, ii. ii3.^ba- 
nished fbr life, 11 4. 

Normans, ravages of, in England and France, 
i. 13.— finally settled in the province of 
Normandy, 1 4.— settlement of at Aversa, 
in Italy, 166.— they conquer Apulia and 
Sicily, ibid. 167.— account of the Norman 
romances and tales, ii. 328.— effects of the 
Norman conquest on the English lan- 
guage, 3^0. 

Normandy, (dukes of) their pride and power, 
i. 1-7.— this province conquered by Philip 
Augustus king of France, ibid 



Oleron, laws of, ii. 253. 

Ordea^, trial by, in use in the time of Henry 1 

king of England, ii. 47. and note 2. 
Ordinances, in what respecto different from 

statutes, lit 91. etteq, 
Orleans, siege of,^ by the English, i. 55.— 



Palestine, accounts of the dk'usades against, 
i. 23—29. 

Pandecto, whether discovered at Amalfl, ii. 
311. 

Papal power. See Popes. 

Paper from linen, when and where invented 
ii. 343. and note 3. 

Paper credit, different species of, ii. 257. 
notei. 

Papyrus, manuscripu written on,ii. 221. and 
notei. 

Parchment, scarcity of, ii. 221. and note $« 

Pardons, anciently sold by the English kings, 
il. 179. and Hole 3. 

Paris, (counto of) their power, 1. 11. 
— , (city) sediUons at, i. 46. 129.— §ub- 
dued by Charles VI., 46. 
— , (university of) account of, ii. 3i4. 

Parliaments, or general meetmgs of the ba- 
rons, in England and France, account of, 
i. 121. 

Parliament, (English) consUtution of, ii. 8$. 
—spiritual peers, tMtf.— lay peers, 60.— 
origin and progress of pariiamentary re- 
presentation, 64— 66.— pariiament, when 
divided into two houses, 82.— petiUons of 
pariiament in the reign of Edward II., 84. 
85.— the concurrence of both houses of 
parliament necessary in legislation, 90.— 
proceedings of the English parliament in 
the loth year of Richard II., 104.— interfe- 
rence of parliament with the royal expen- 
diture, 124.— consulted by the kings of 
England on all public affairs, 127.— pri- 
vilege of parliament, 129. See House of 
Commons and House of Lords. 

Parliament of Paris, wheo Instituted, i. t%% 
—progress of its jurisdiction, 143.— royal 
edicte when enregistered in it, tdid.— coun- 
sellors of parliament, how appointed, 144. 
— notice of some provincial parliaments, 
145. note. 

Parliament Rolls of Henry VII., inaccuracy 
of, considered, ii. 203. note 2. 

Partition of lands, in Gaul, etc., how made, 
i. 72.— effects of, in Germany, 332. 

Pastoureaux, (a sect of enthusiasts) insurrec- 
tion of, ii. 226/ 

Patriarchate of Rome, extent of, t. 387. 
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Fttridan, r«nk and office of, in France, i. 
75. note 2. 

Patronage, eneroachmenU of the popes on 
the right of, i. 423. 

Paalicians, tenetf and practices of, ii. 285. 
and note. 

Peace, conservators of, their office, ii. I8t. 

Peasantry, (Aragonese) state of, i. 30«. 

Peasantry, (English) nature of their villenage 
and its gradual abolition, ii. 182—190. 

Peers of England, (spiritnal) right of to a seat 
in pariiament considered, ii. 58. 59. and 
«ole«.— nominate a protector during the 
mental derangement of Henry VI., 196. 

Peers, (lay) how created, ii. I5i.— their right 
to a seat in parliament, 60--63. 

Peers of France, the twelve, when establish- 
ed, i. 142. 

Pembroke, (William, earl of) bis reason 
for making an inroad on the royal do- 
mains, ii. 176. 
' Penances, commutations of, ii. 233. 

Pepin, raised to the French throne, i. 5.~ 
conquers the exarchate of Ravenna, which 
he bestows on the pope, 6. 

Pestilence, ravages of, in 1348, i. 39.~it8 
progress in other countries, tfttd. note. 

Peter the Gruel, king of Castile, reign of, i. 
283. 

Peter the Hermit, preaching of, i. 23. 

Peter de la Mare, speaker of the house of 
oommons, ii. 98. 

Petition, memorable, of the house of com- 
mons to king Henry lY., ii. 125. I2ei 

Petrarch, mistake of,, corrected, i. 208. note 
i.~oaressed by the great, ii. 336.— review 
of his moral character,. 337. —his passion 
for Laura considered, ibid, and note 2^— 
character of his poetry, 338. 

PCahlburger, or burgesses of the palisades, 
who they were, i. 337. 

Philip Augustus, King of France) character 
of, i. 17.— conquers Normandy, 18.— 
royal courts of justice, first established by 
him, 140. 

Philip HI., (king of France) reign of, i. 29.— 
war of, with the king of Aragon, on the 
succession to Sicily, 257. 

Philip the Fair, or IV., (king of France) i. 29. 
— aggrandizementof the French monarchy 
during bis reign, 30. 3i.— is defeated by 
the Flemings at the battle of Couriray, 3i. 
—regulations of, concerning the coining 
of money by the vassals of France, 1 13. and 
note 4.— debased the coin of his realm, ii7. 
—states-general convoked by him, 125.— 
representatives of the towns first intro- 
duced by him, ibid, note.— his probable 
motives in taking this step, 1 26 .—his dis> 
pules with Pope Boniface VIII., 435.— 
causes him to be arrested, 437. 
VI., (king of France) character of, i, 



36.— his title disallowed by Edward OX., 
37. and note. 

Pickering, (Sir James) speaker of the houie 
of commons, protest of, in the name of the 
house, ii. 99. 

Piers Plowman's Vision, character of, ii. 339. 

Pilgrimages, mischiefs of, ii. 233. 

Piracy, frequency of, ii. 254. 

Pisa, (republic) naval powerof, i. 225 .—con- 
quers Sardinia, »frid. — defeated by the Ge- 
noese, 226.— falls under the dominion of 
Florence, 227.— account of her commer- 
cial prosperity, ii. 250. 
— , (council at) proceedings of, i. 445. 

Pius II., (pope) character of, i. 372. note,^ 
endeavours to raise a crusade against the 
Turks, 371. 

Podestii, power of, in the free Lombard 
cities, i. 192.— how appointed, ibid. 

Poetryof the troubadours, accountof,ii. 324. 
—of Northern France, 326.— of the Nor- 
mans, 328.— of the Italians, 331—339. 

Poggio Bracciolini, successful researches of, 
in finding ancient manuscripts, ii. 346. 

Pole, (Michael de la, eari of Suffolk) im- 
peached by the English parliament, ii. 104. 
105. 

Police, state of, improved towards the close 
of the dark ages, ii. 283. 

Polygamy obtained in France during the 
reign of Charlemagne, i. 420. and note 2. 

Popes, commencement of their power, i. 386. 
—patriarchate of Rome, 387.— their gra- 
dual assumption of power, iftiii.— character 
of Gregory I., 388.— false decretals as- 
cribed to the early popes, 391.— encroach- 
ments ofthe popes on the hierarchy, 392. — 
and upon civil governments, 393.— excom- 
munications, 394.— interdicts, 895.— fur- 
ther usurpations of the popes, 396.— their 
degeneracy in the tenth century, 397. — 
corruption of morals, »&ul.— neglect of the 
rules of celibacy, 398.— simony, 399. — in- 
vestitures, 401 .—imperial confirmation of 
popes, ibid. — decree of Nicolas H., 402. — 
—character of Hildebrand or Gregory VIl., 
403.— his differences with the emperor 
Henry IV., t&td.— compromised by a con- 
cordat of Calixtus, 406.— general conduct 
of Gregory VIL, 409.— authority of the pa- 
pal legates, 4io.— Adrian IV., 4ii. — ^Inno- 
cent in., tWd.- his extraordinary preten- 
sions, 412.— the supremacy claimed by the 
popes, supported by promulgating the ca- 
non law, 416.— by the mendicant orders, 
4i8.— by dispensations of marriage, 420.— 
and by dispensations from promissory 
oaths, 421.— encroachments of the popes 
on the freedom of ecclesiastical elections, 
422.— by mandats or requests for the col- 
lation of inferior benefices, 423.— by pro- 
visions, reserves, etc., 425.— their taxa- 
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tkms of tfM clergy, 435.-<disafllMlion thus 
produced against thecharehofRome, 427. 
— disputes of Boniface Yin. with the king 
ofEngland, 4S4.— and of France, 43S.— 
contest of popes with Loais ofBararia, 438. 
—spirit of resistance to papal usurpations, 
440.— rapacity of the Avignon popes, 44i 
—return of the popes to Rome, 443.— con- 
tested election of Urban VI. and Cle- 
ment YII., tMd.— of Gregory XII. and Be 
nedict XIII., 445.— both deposed by the 
council of Pisa, i6td.— John XXIII. de- 
posed by the council of Constance, ibid,— 
real designs of these councils, as they re- 
spected the popes, 447.— council of Basle, 
448.— concordats of Aschaffenburg,452.— 
papal encroachments on the church of 
Castile, 453.— checks on the papal authority 
in France, (6mI.— their usurpations check 
ed in the GqUican ehurch, 455.— decline of 
the papal influence in Italy, 457—459. 

Population of the free cities of Lombardy 
during the middle ages, i. 189.— of Aragon, 
307. note 5.— of Florence, 224. note 5.— of 
London, ii. 74. note 6.— of Ghent, 243. 
notei. 

Ponlains, or mongrel Christians of Syria, i. 
27. note 5. 

Pragmatic sanction of St. Louis, provisions 
of, i. 424. 

Prerogative,(royaI) defined, ii. 184.— limited 
in England during the reign of Henry HI., 
43.— notice of its abuses, 165. 166. 

Priests, rapacity of, in the dark ages, ii. 282. 

Principalities, (petty) in Germany, origin of, 
i. 332. 

Printing, account of the invention of, ii. 35i. 
— notices of early printed books, 352. 

Private war, right of, a'privilege of the vas- 
sals of France, i. 114.— attempts of Charle- 
magne and other sovereigns to suppress 
it, ifruf.— prevails in Aragon, 316.— and 
in Germany, 340.— suppressed by the di^t 
of Worms, 34i.— was never legal in En- 
gland, ii. 54. 

Privilege of parliament, when fully es- 
tablished, ii. 129—135. 

Privilege of union, in Aragon, account of, 
i. 308.— when abolished, 309. 

Privileges of knighthood, ii. 306. 

Promissory oaths, dispensations of, granted 
by the popes, i. 421. 

Pronunciation of the Latin language, ii. 212 
—218. 

Protest in parliament when first introduced, 
ii. 03. 

Provence, (county of) historical notice of, 
i. 70. note i.— account of the troubadours 
of, ii. 324. 

Provincial governors, influence of, in En- 
gland, during the Anglo-Saxon govern- 
ment, ii. 5. 



Provincial states in France, i. iS2.— in the 

(Serman empire, 388. 
Provisions, (papal) notice of, i. 425. 
Provisors, (statute of) observations on, i. 

451. 
Purveyance, a branch of the andent royal 

prerogative in England, ii. 165. — its 

abuses, ibid. 

R 

Rapacity of the Avignon popes, i. 44i. 

Rapine, prevalent habit of, in England, du- 
ring the middle ages, ii. 178. 

Ravenna, (exarchate of) conquered by the 
Lombards, i. 5.— reconquered by Pepin, 
and conferred upon the pope, 6. 

Raymond YI., count of Toulouse, disasters 
of, i. 19. 20. 

Redress of grievances, attempted to be made 
a condition of granting supplies by the 
house of commons, ii. ii9. 

Regency in England, historical ipstances of, 
ii. 191.— during the absences of the kings 
in France,iKd.— atthe accession of Henry 
HI., «6id.— of Edward I. and Edward III., 
192.— of Richard IL, tMd.— of Henry VI., 
193—197. 

Regency, in France, right of the presump- 
tive heir to, i. 47. note 2. 

Reliefs, origin of, i. 90.— their nature, ibid, 
—and value, 91 .—equivalent to theheriots 
of the Anglo-Saxons, ii. 22. 

Religion, contributed to the preservation of 
literature during the dark ages, ii. 222. 
223.— connexion of, with chivalry, 296. 

Representation, (parliamentary) origin and 
progress of, ii. 64.— a probable instance 
of, in the reign of William the Conqueror, 
65.— a more decided example in the fif- 
teenth year of John, tfrid.— amother in the 
ninth year of Henry III., tMd.— and in the 
thirty-eighth of Henry HI., 66.— especially 
in the forty-ninth of Henry III., ibid.^ 
burgesses and citixens, when first sum- 
moned to parliament, 75. — causes of sum- 
moning them, 80. 

Reprisal, law of, ii. 254. 255. 

Retainers,, custom of having, in noble fami- 
lies, ii. 178. 

Revenues of the church, under the Roman 
empire, i. 373.— increased after its subver- 
sion, 374.— were sometimes improperly 
acquired, 375.— other sources of revenues; 
—tithes, 376. 

Revenues of the kings of France, sources of, 
i. 114.— augmented by exactions from the 
Jews, 115.— by debasing the coin, 116.— 
direct taxation, 11 7.— of the various sove- 
reings of Europe in the fifteenth century, 
265. note 2. 

Revolution in England, of 1399 and I688; — 
parallel between, ii. 116. 
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Richard L, (Goor de lion) omttde of, i. 
3t.-*refiisod to abolish the right of priTate 
war, 114. wolf 2. 

Richard O^ diaputet between, and the par- 
liament of England, ii. 9S— 109.— aketch of 
hit character, lOS.— acquires more power 
on his majority, i04.^proceedings of pai^ 
liament in the tenth year of his reign, 
iMi.— appoints a commission of reform, 
lOS.— wretched state of the country daring 
his reign, iotf.»remarks on the conduct 
of the king, lOT. los.— answers of the 
Judges to certain questions proposed by 
him, 108.— subsequent rerolution, tMd.— 
greater harmony between the king and 
parliament, i09.— <lisunion among the 
leading peers, i lO.— prosecution of Haxey 
for proposing in the House of Commons 
an obnoxious libel, iWd.—arbitrary mea- 
sures of the king, 113.— appoidts a com- 
mission to sit after parliament had been 
dissoWed, ibid, ii8.-^yranny of Richard, 
114.— necessity of deposing him,<Md.— 
retrospect of the progress of the constitu- 
tion under Richard II., ii7. 

Richard, (earl of Cornwall) elected emperor 
of Germany, i. 336.— his character, 327 

Richard, (du|ie of York) made protector of 
England daring the mental derangement 
of Henry YI., ii. 196.— claims the crown, 
109.— cifil wars of the Lancastrians and 
Yorkists, 201. 

Richemont, (the count de) retrieres the af- 
fairs of France, i. 5S. 56. 

Ricoshombreb, or great barons of Aragon, 
privileges of, i. 306. 

Rienzi, (Nicola di) revolution effected by, at 
Rome, i. 207.— his death, 208. 

Ripuary law, difference between it and the 
SaTic law, i. 73. 

Robbery, when made a capital offence in 
France, i. 74. note i.— prevalence of, in 
England, ii. i79.— robbers there frequently 
purchased pardons, ibid. 

Rochelle, fidelity of the citisens of, to the 
king of France, i. 43. 

Rodolpb, count of Hapsburg, elected empe- 
ror of Germany, i. 830.— invests his son 
with the duchy of Austria, t6id.— state of 
the empire after bis death, S3i. 

Romagna, province of, ceded to the popes, 

1.204. 

Roman empire, subversion of, r. i.— par- 
titioned among various barbarous nations, 
ibid, — state of the church under the em- 
pire, 373.— causes of the decline of learn- 
ing in it, ii. 207—222. 

Roman de la Rose, account of, ii. 329. 

Romance language, gradual change of Latin 
into, ii. 218.— divided into two dialects, 
324.— account of the Proven^ dialect. 



S34.— and of the Frenefa or northern ro- 
mance dialect, 826. 

Rome, state of, at the dose of the ninth cen- 
tury, i. 163.— internal stateof in the middle 
ages, 203.— power of the senators, 30«.— 
revolution effected there by the tribune 
Rienxi, 207.— subsequent affairs of, 208. 

, (bishops of) nature of their primacy, 

i. 386.— originally were patriarchs, 387. — 
See Popes. 

Roye, (town) singular clause in the charter 
of, i. 151. wolf 4. 



S 



Salic law, whether it excluded women from 
the throne of France, i. 33.— excluded 
them from private succession in some 
cases, 72.— question arising out of this 
law, 31.— date of theBalic law, 72. note 6. 

Sanctuary, privilege of, accorded to monas- 
teries, it 230. 23r. 

Saracens, first conquests of, in the East, i. 
357.— and in Africa, tMd.— they invade 
France, and are defeated by Charles Mar- 
tel, 4.— ravage that country again, i3.— 
driven out of Italy and Sicily by the Nor- 
mans, 166.— the probable inventors of gun- 
powder, 258.— Spain conquered by them, 
274. 358.— decline of the Saracens, 358.— 
separation of Spain and Africa from them, 
860.— decline of the khalifs in the East, 
iMd. — Saracenic architecture, not the 
parent of Gothic arohiteoture, ii. 270. 
notei, 

Saragosa, (city of) captured firom the Moors, 

i.277. 

Sardinia, (island) conquered by the Pisans, 
i. 225.— from whom it was taken by the 
king of Aragon, 226. 227. 

Saxons, savage state of, before their con- 
quest of England, ii. 16. 

, conquered by Charlemagne, i. 6. 

Saxony, emperors of the house of, viz.Otho 
L, i. 162. 319.— Henry U., 164. 320. 

Scabini, a species of Judges, Jurisdiction of, 
1. 135. and note 3. 

Scandinavian Sea-kings, notice of, ii. 3. 

Scholastic philosophy, derived, from the 
Arabs, ii. 319. note 2. — account of the 
principal schoolmen and their principles, 

320—323. 

School, (public) first established by Charle- 
magne, ii. 314. 

Scriptures, versions of, made in the eighth 
and ninth centuries, ii. 290.— the general 
reading of them, not prohibited until the 
thirteenth century, 291. 

Sects, religious, sketch of, during the dark 
ages, ii. 284.— Manichees, 285.— Pauli- 
cians, their tenets and persecutions, ibid. 
and note 2.— the Albigenses, 286.— proofs 
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that tbey held Maniehean tenets, 2M. and 
note 4.— origin of the Waldenses, 287. and 
iiotoi.;389. note 1.— their tenets, 288. and 
note 1.— the Gatbarists, 288.— other ano- 
nymoas sects of the same period, 290. 291. 
—the Lollards of England, 291.— Hussites 
of Bohemia, 292. 

Selden, (Mr.) theory of, concerning the na- 
ture of baronies, ii. 6i.— observations 
thereon, 62. 

Serfs,state of in the feudal system,i.iOT— lu. 
—predial servitude not abolished inFranee 
until the Revolution, iio. noto 6.— became 
free by escaping to chartered towns, 152. 
note 1. See Villeins. 

Sf^rsa Attendolo, rivalry of, with Braccio di 
Montone, i. 25S. 

Sfona, (Francesco) acquires the duchy of 
Milan, i. 256. 

Sheriff; power of, in omitting boroughs that 
bad sent members to parliament, ii. 139. 

Sicily, (island of) conquered by the Nor- 
mans under Roger Guiscard, i. 167.— 
irh^m Innocent U. creates king of Sicily, 
•Mclr-^tate of afl'airs after his death, 178. 
—rebellion of the Sicilians against Charles 
count of Anjou, 256.— massacre of the 
French, called the Sicilian Vespers, 257. 

Sigismund, (king of Hungary) reign of, i. 
847. 

Silk, manufacture of, when introduced into 
Italy, ii. 25i. 

Silver passed chiefly by weight in the first 
ages of the French monarchy, i. 112. 

Simony of the clergy, in the eleventh cen- 
tury, i. 899. * 

Simames, when first used, i. 14>2. 

Sismondi, (M.) observations on his Histoire 
des R^publiques Italiennes, i. 161. no/e, 

Sithcundman or petty gentleman,, rank of 
among the Anglo-Saions, ii. 21. 

Slave trade carried on during the dark ages, 
iL240. 

Socage and socagers, probable derivation of 
the terms, ii. 55. and noto i.— the question 
considered whether freeholders in socage 
wereHable to contribute to the wages of 
knights in parliament, i4o. note 3. 

Society,diff'erentclassesof, under the feudal 
system, i. loi .—nobility,ioi—io4.— clergy, 
i05.— freemen, 106.— serfs or villeins, 107 
—1 1 1 .—moral state of^mproved by the feu- 
dal system, 160.— ignorance of all classes, 
U. 219— 221.— their superstitton and fa- 
naticism, 224. et teg.— degraded state of 
morals, 2S4.— love of field sports, 235—237. 
—state of internal trade, 238.— and of fo- 
reign commerce, 240. 

, general view of the degraded state 

of, firom the decline of the Roman empire, 
to the end of the eleventh century, ii. 206 
—341.— commercial improvement of so- 



ciety, 242— 259.— refinement in manners, 
259— 281 .—improvement of the moral cha- 
racter of Europe, 282.— its causes; eleva- 
tion of the lower ranks, 283.— improved 
state of the police, <itd.— religious sects, 
284.— institution of chivalry, 293—309.— 
the encouragement ofliterature, 309—341. 
— particularly by the revival of ancient 
learning, 342. —the invention of linen 
paper, 343.— and the invention of the art 
of printing, 351. 

Soldiers. See Mercenary troops. 

Spain, northern part of, conquered by(3iar 
lemagne, i. 6.— extentof the feudal system 
in, 100. andf»ofoi. 

, history of, to the conquest of Granada, 

i. 274.— kingdom of the Visigoths, tMd.— 
conquered by the Saracens, tMd.— (decline 
of the Moorish empire, 275.— formation of 
the kingdom of Leon, tMd.— of Navarre, 
•Mtf.— of Aragon, iMd.— and of Castile, 276. 
—capture of Toledo and Saragosa, 277.— 
mode of settling the new conquests, ibid. 
—chartered towns or communities, 278.— 
military orders instituted, 279.— final 
union of thekingdamsof Leonand Ostile, 
280.— conquest of Andalusia and Valen- 
cia, tMd.— expulsion of the Moors, why 
long delayed, «6id.— civil disturbances of 
Castile, 282.— reign of Peter the Cruel, 
283.— house of Trastamare, 284.— John n., 
285.— Henry IV., 286.— constitution of Cas- 
tile, 287.— succession of the crown, tHd.— 
national councils, tMd.— the cortes, 290.— 
right of taxation, 291.— forms of the cortes, 
294.— theirrights in legislation, 295.— coun- 
cil of Castile, 298.— administration of Jus- 
tice, 299.— violent actions of some of the 
kings of Castile, 300.— contederaciesof the 
nobility, 301 .—affairs of Aragen, 302.— dis- 
puted succession to the crown after the 
death of Martin, tMd.— constitution of Ara- 
gon, 305.- liberties of the Aragonese king- 
dom, 307.— office of the Justiciary, 809.— 
rights of legislation and taxation, 3i4.— 
cortes of Aragon, 3i 5.— government of 
Valencia and Otalonia, iMd.- union of 
Castile and Aragon, 317.— conquestol Gra- 
nada, <Hd.— fiotice of Spanish literature 
during the dark ages, ii. 330. 

States^eneral, convoked by Philip the Fair, 
i. 125.— representatives from the towns in- 
troduced by him, ibid, nofo.— motives for 
this conduct, 126.— the rights of the states- 
general as to taxation, iMd.— states-gene- 
ral of 1355 and 1356, 127.— never possess- 
ed any legislative power, 128. note i.— 
under Charles VU., i3i.— proceedings of 
statesiseneral of Tours, 133. 

Statute of treasons, explained, i. 88. note 4. 

SUtute law, (English) observations on, ii. 48 

—50. 
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StaUtlM, dif iiiieiioii between chem and ordi- 
nances, ii. 01— »3.--were sometimei left to 
be drawn up by the Judges after a dissola- 
tkm of parliament, i2i.^raadalently al- 
tered in consequence, ibid, 

Stephen, wretched state of England during 
the reign of, ii. 32. and note 3. 

Stratford, ( archbishop ) case of, ii. $9. 60. 
notes. 

Students, number of, at the universities of 
Oxford, Boloi^a, and Paris, ii. 316. Si7 

Subinfeudation, origin of, i* 82. 

Subsidies, (parliamentary) by whom assess- 
ed, ii. 65.— how granted, 174.— See Supply 

Succession to the throne, in Castile, i. 287. 
—in Aragon, 305. — among the Anglo- 
Saxons, ii. 4.— hereditary succession estab- 
lished, during the Anglo-Norman reign,50. 

Sumptuary laws, observation on, ii. 260. 

Superstition of the dark ages, one cause of 
the decline of learning in the Roman em- 
pire, ii. 234.— singular instances of super- 
stition, tHd.— mischiefs thence arising, 
128. — yet not unattended with good, 230. 

Supplies, granting of, claimed by the house 
of commons, ii. 117. u 8.— application of, 
directed by that house, ii^.— attempt of 
the house to make supply depend on re- 
dress of grievances, ibid. 

Supremacy of the state maintained by the so- 
vereigns of Europe, i. 382.— especially by 
Charlemagne, tMd.— progress of the papal 
supremacy, 392 — 4i 6.— review of the cir- 
cumstances which favoured it, 41 6 — 429.— 
endeavours made to repress it in England, 
430—432. 

Bwabia, (house of)emperorsof;— €onrad III., 
i. 323.— Frederic Barbarossa, 324.— Phi- 
lip, 325.— Otho IV., 182. 325.— Frederic II., 
183—188. 

Switeerland, sketch of the early history of, i. 
349.— insurrection of the Swiss against the 
tyranny of Albert archduke of Austria, 
350.— formation of the Swiss confederacy, 
«6wl.-«xceUence of the Swiss troops, 352. 
'-the independence of the Swiss confede- 
racy ratified, 353. 

Bwords, when first generally worn, ii. 224. 
note 2, 



Tactics, (military) of the fourteenth century, 
account of, i. 251— 253.— invention of gun- 
powder and fire-arms, 253— 255.— use of 
infantry not fully established until the 
sixieentb century, 255. 

Taille, perpetual, when imposed in France, 
i. 59. 

Tallage, oppressive, of the Norman kings of 
England, ii. 34. 



Tartars of Timur, incursions of, in Aaia and 
Europe, i. 368. 

Taxation, excessive, effects of, i. 47.— t^^ 
tion originated in the feudal aids, 94.— 
immunity from taxation claimed by the 
nobles of France, ii 4.— direct taxation, a 
source of the royal revenues, ii7.— right- 
of the states^eneral as to taxation, 138. — 
last struggle of the French nation against 
arbitrary taxation, 1 34.— right of taxation 
in Castile, in whom vested, and in what 
manner regulated, 291—293.— taxatioi^ of 
the clergy by the popes, 425. 

Taxes, levied without convoking the states, 
general by John and Charles Y., i. iSo.— 
remedial ordinance concerning them by 
Charles VI., tMd.— levied by his own au- 
thority by Louis XI., 1 32.— what taxes le- 
vied in England under the Norman kings, 
ii. 33. 34. 

Tenants in chief by knighf s service, whether 
parliamentary barons by virtue of their te- 
nures, ii. 61— 63.— whether they attended 
parliament under Henry m., 63. 64. 

Tenures, (feudal) gradual establishment of, 
i. 79— 83.— nature of tenure by grand ser- 
jeantry, 97. note 2. 

Terence, observations on the versification of, 
ii. 213. 

Territorial Jurisdiction, origin and progress 
of, in France; its divisions and administra- 
tion, i. 135—137. 

Thanes, two classes o^ among the Anglo- 
Saxons, ii. 6.— were judges of civil con- 
troversies, 11. — forfeited their military 

* freeholds by misconduct in battle, 20.— 
the term synonymous in its derivation to 
vassal, 21. 

Tithes, payment of, when and in whatmanner 
established, i. 376. 

Toledo, (city of) captured from the Moors, i. 
277. 

Torture, never known in England, nor re- 
cognized to be law, ii. I7i. and note. 

Tournaments, influence of, on chivalry, ii. 
305. 

Tours, proceedings of the states-general of 

i. 133. 
Towns, progress of, in England, to the twelfth 

century, ii. 70.— when let in fee-farm, 71. 

— charters of incorporation granted to 

them, 72.— their prosperity in the twelfth 

century, 73. 
Trade, (internal) state of in the dark ages, 

ii. 238. 239. 
Trade (foreign). See Commerce. 
Treaty of Bretigni, i. 40.— of Calais, 4i.— of 

Txoyes, 52. 
Trial by combat. See Combat. 
Trial byjury. See Jury. 
Troubadours of Provence,accoontof,ii Z2\. 
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-4heir poetical charaeter considered, 325. 

326. 

Turks, progress of, i. 363.~fir8t crasade 
against them, 364.-*they conquer Constan- 
tinople, STO.—snspension of their con- 
quests, 3T2. 

Tuscany, league of, formed to support the 
see of Rome, i. I8i.— state of, in the 
middle ages, especially the cities of Flo- 
rence, 209.r-and of Pisa, 225. 

Tyranny of the Norman government in Eng- 
land^ ii. 32. 

Tything, real nature of, ii. 17. 18. 

Tything-man, powers of, ii. lO. 



U 



€iadislaus, king of Hungary, reign of, i. 347. 

Universities, when first established, ii. 3i4.~ 
account of the university of Paris, ibid,— 
of Oxford, 3l6.~of Bologna, ibid.^i 
oouragement given to universities, tMd.— 
causes of their celebrity, 3i 8. 

Urban YI., (pope)contested election of, i. 443. 

Usurpations, (papal) account of, i. 392—397. 

Usury of the Jews, account of, i. lis. 116.— 
ordinance against it, 123.— sentiments and 
regulations concerning it; ii. 257. and 
note 5. 



Vienna, description of, in the fifteenth cen- 
tury, ii. 262. nole 1. 

Villaret, (the French historian) character of, 
i. 70. note 2. 

Villenage, prevalence of, i. i07.^^-cau8e8 of 
it, «Hd.— its gradual abolition, 109.— na- 
ture of the villenage of the English pea- 
santry, and its gradual extinction, ii. 182 
—190.— was rare in Scotland, 190. note 3. 

Villeins, difl'erent classes of, i. 107.— their 
c-ondition and duties, 108.— enfranchised 
by testament, 109. note 3.— but not with- 
out the superior lord's consent, ibid, 
note 5.— in what cases they could or 
could not be witnesses, no. iiotoi.— their 
condition by the laws of William the Con- 
queror, ii. 6*. — and during subsequent 
reigns, 182—190. 

Villein tenure of lands, i. in. 

Virgin, superstitious devotions to, il. 229. 
and note. 

Virtues deemed essential to chivalry, ii. 



Valencia, (kingdom of) constitution of, i. 315. 

Varlets, education'of, ii. 304. 

Vassal and lord, mutual duties of, i. 86.— 
particular obligations of a vassal, 87.— 
could not alienate his lands without his 
lord's consent, 91. 

Vavassors, rank of, i. 104. 

Vel, the Latin particle, used instead of et, i. 
iii. note 2. 

Velly, (the historian of France) character of, 
i. 70. note 2. 

Venice, (republic of) origin of, i. 234.— her 
ilependence on the Greek empire, ibid.-— 
conquest of Dalmatia, 235.— acquisitions 
' in the Levant, tMd.— form of government, 
236.— powers of the doge, tfrid.— and of the 
great council, iMd.— other councils, 238 
—restrictions of the ducal power, ibid.— 
tyranny of jlhe council of ten, 240.— re- 
flections on the government of Venice, 
ibi^. et seq, 

— — , war of this republic with Genoa, i. 
228.— the Genoese besieged in Chioggia, 
and obliged to surrender, 230.— territorial 
acquisitions of Venice, 242.— her wars 
with Milan, 243.— account of her commer- 
ciar prosperity, ii. 250.— traded with the 
Crimea, and with China, 251. and note i 

Versification of the ancient Lathi poets, 
observations on, ii. 213. 



Visoonti family, acquire sovereign power 
at Milan, i. 201.— their sovereignty gra- 
dually acknowledged, 208.— created dukes 
ofMilan,{6td.— tyranny of several princes 
ofthis family, 223. 

Visigoths, kingdom of, in Spain, 1. 274. 

W 

Wages of members of parliament, rates of, 
and how raised, ii. i40. and notet.— of 
labourers in England, better in the reign 
of Edward III. than now, 280. 28i. 

Waldenses, origin of, ii. 287. and note ].— 
their tenets, 288. and note i. 

Wales, ancient condition of, and its inhabi- 
tants, ii. 180. note i.— members of parlia- 
ment, when summoned from that country. 
ibid. 

Walter de Brienne, (duke of Athens) notice 
of, i. 214.— elected signior of Florence, 
215.— his tyrannical government, t'Md.— 
abdicates his office, 216. 

Wamba, (king of the Visigoths) whether de- 
posed by the'bishops, i. 384. note i. 

Wardship, custom of, explained, i. 94. 

Wama, notice of the battle of, i. 347—348. 

Weavers, (Flemish) settle in England, ii. 
243. note 6.; 244. note 5. 

Wenceslaus, (emperor of Germany) de- 
posed, i. 334. 

Weregild, or commutation for murder, 
rates of, i. 73.— amount of thanes or 
nobles among the Anglo-Saxons, ii. §.- 
for a ceorl or peasant, ibid, 

Whitelocke, observation of, on the bulk of 
our statute law,' ii. 49. note.— his mistake 
concerning the three estates of the realm 
determined, 134. note. 
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WidiMlB, (John) infloenee of the principles 
of, in restraining the power of tlie clergy 
in England, i.4Si. — their probable in 
fluence in effecting the abolition of vil- 
lenage, ii. 187. 

William, (duke of Normlndy) conqaers 
England, ii..94.~his condoct at first mo- 
derate, 35 — afterwards more tyrannical, 
tMd.— confiscates English property, 26.— 
derastates Yorkshire and the New Forest, 
27«— his domains, 2S. — his mercenary 
troops, iMd.—establishes the feudal sys- 
tem in England, iMd.— presenration of 
public peace daring his reign, 39.~ac- 
oount of his laws, SS. 

Winton, statute of, ii. i80. . 

Wisbay, ordinances of, ii. 253. and note 3. 

Wittenagemot, or assembly of wise men, 
how composed, ii. 8.— salifications for a 
eat in that council, Und, 

Women, exduded from the throne of France 
by the Salic law, i.3!2.~and from inherit- 
ing the lands assigned to the Salian Franks, 
on their conquest of Gaul, 73. — but not 
fhmi lands subsequently acquired, ibid, 
—how treated by the ancient Germans, 



T2. note 6 — did not inherit fiefs, 96- 
ndtei, 

Wool,(onwrought) exported from England, 
ii. 243— 345.— penalties on such exporta- 
tion, 345. and notes. 

Woollen manufactures of Flanders, ii. 
243.— causes of their being carried into 
England, 348. and note i. — introduced 
there by the Flemings, ibid, note 6.— pro- 
gress of the English woollen manufac- 
tures, 344.— regulations concerning their 
export, 345. 

Worms. See Diet of Worms. 

Writing, an accomplishment possessed by 
few in the dark ages, ii. 330. 



ir#rkisto, ciril wars between and the Lan- 
castrians, ii. 301. 

Yorkshire, devastated by William the Con- 
queror, ii. 37. 



Zi8ca,(John) character and acbieyemenis 
of, i. 346. 
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